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SFWMD Case No, 2009-178 DAO

I
IN THE MATTER OF: ‘b

Petition for Administrative Hearing filed by
the Miccosukee Tribe of Indians of Florida
for Sale and Purchase Agreement between
United States Sugar Corporation, SBG
Farms, Inc., and Southern Gardens Groves
Corporation and the South Florida Water
Management District.

and

IN THE MATTER OF:

Petition for Administrative Hearing

filed by New Hope Sugar Company and
Okeelanta Corporation re; Agrecment for
Sale and Purchase between United

States Sugar Corporation, SBG Farms, Inc.,
and Southern Gardens Groves Corporation
and the South Florida Water Management
District.

ORDER CONSOLIDATING PETITIONS FOR ADMINISTRATIVE
HEARING AND DISMISSING THEM WITH PREJUDICE

The Governing Board of the South Florida Water Management District {“District”™
or “SFWMD"), or its assigned designee, being otherwise fully informed, issues this order
consolidating the petitions for administrative hearings filed by {1} the Miccosukee Iribe
.uf Inditans of Florida (“Tribe™), and (2) New Hope Sugar Company and Okeelanta
Corporation {collectively *New Hope™) on June 3, 2009, and dismissing them with

prejudice. Copies of the petitions are attached as Exhibits A and B.



Pursuant to Rule 28-106.108, Florida Administrative Caode, the Disirict concludes
there is pood cause for consolidating these separate matters because they stem from the
saine agency action; because they involve many common issues of fact and law,; and
because consohdation would promote Lhe just, speedy, and inexpensive resolution of
these matters without unduly prejudicing the rights of a party.

The petitions are dismissed with prejudice for the reasons set forth below.

FINDINGS OF FACT

1. The Tribe alleges that it owns real property within the boundaries of the
District and that its members reside, work, and depend on the Everglades for their culture
and way of life, including {ands the Tribe owns, leases, or controls within the Everglades,
such as Everglades National Park and Water Conservation Area 3JA ("WCA 3A™)
Although the Tribe alicges that it “is an owner of property and a holder of land, which is
taxable outside 1ts federally designated lands, within the jurisdiction of the Souh Florida
Water Management District,” it does not ¢laim to be a taxpaver and the District will not
assume that it is. See, ¢ g., Public Law 97-399 {RR 7155) (December 31, 1982) (federal
statute expressly exempting the Tribe's leasehold interest in WCA-3A from state and
local taxes).

2. New Hope zlleges that it owns and farms a significant portion of land
located in the Everglades Agncultural Area (“EAAT). New Hope pays the District ad
valforem and agricuftural privilege taxes {pursuant to Scction 373.4592(6), Florida

Statutes).
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3. This is the Tribe's and New 1lope’s thitd attempt to seek an administrative
hearing that wouid prevent the District from purchasing more than 180,000 acres of
farmland owned by United States Svgar Corporation, SBG Farms, Inc., and Southern
Gardens Groves Corporation {coltectively “TISSC™). The USSC farmland is located in the
LEAA, and the adjoining C-139, 5-4, and [.-8 basins and, as acknowiedged by the Tribe
and New Hope, is being purchased by the District as part of its on-going efforts to restore
the Everglades.

4 The purchase of the USSC farmland would create a unigue opportunity to
enhance Everplades restoration that docs not presently exist, 1.e., additional land allows
for the construction of new water storage and stormwater treatment arcas {“STAs"} that
can improve the delivery of water to the Everglades.  Given Florida’s topography, the
EAA 15 a highly desirable place to locate and build such facilities. Significantly, the
purchase of farmland for usc as a restoration project has the added benefit of taking
agricultural farmiand out of preoduction {along with its associaled fertilizers and
pesticides).

5. On December 16, 2008, the District's Governing Board approved an
Agrecement tor Sale and Purchase, with an incorporated Lease Agreement (the “USSC
t.and Acquisition Contract™}, entered into between the District and USSC. The ‘iribe and
New Hope subsequently filed petitions for administrative hearing objecting 10 the
purchase. The District subsequently dismissed both petitions with leave to amend and the

Tribe and New Flope served amended petitions. The amended petitions were dismissed
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with prejudice and both partics have appealed the orders of dismissal. The Tribe has
appealed its order to the Third District Court of Appeal, Case No. 3D09-845. New Hope
appealed its order to the Fourth District Court of Appeal, Case No. 4D09-1282. Both
appeals are still pending.

6. On May 13, 2009, the District and USSC entered into an Amended and
Restated Apreement for Szle and Purchase (*Amended Agreement™) for the USSC
farmland. Under the Amended Agreement, the District agreed 10 purchase the farmland in
two phases. First, it will acquire 72,813 acres for $536 million. Second, pursuant to an
option clause, the District may purchase the remaining 107.817 acres at anytime within
the first ten years after closing. Pursuant to the incorporaled Lease Agreement, the
District will leasc the farmiand back to USSC for $150 per acre for continucd use in
sugar cane production. The purchase price for the option lands if exercised during the
(irst three years after closing 15 $7,400 per acre. The purchase price thercafter will be
based on appraised market value at the titme the option 15 exercised, but no less than
$7,400G per acre. The Amended Apreement further provides that the original agreement
“shall be deemed to be completely amended, rcstated, replaced and superseded™ by the
terms of the Amended Agreement.

7. COn fune 3, 2009, the Tribe and New Hope filed petitions for administrative
hearing directed at the Amended Agreement, Copies of both petitions are attached as

Exhibits A and B.
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8. As it did in its earlier petitions, the Tribe contends that the cost of
purchasing the USSC farmland is so prohibitive that jf the District proceeds with the
transaction, 1t will be forced to eliminate or delay other planned Everglades restoration
projects, (including projects described in the Comprehensive Everglades Restoration Plan
{“CERP"), the Everglades Forever Act ("EFA”), Section 373.4592, Florida Statutes, and
the Distript's Long-Term Plan for Achieving Water Quality Standards (“l.ong-Term
Plan™}), Ttlle: elimination or postponement of these m;:w projects, the Tribe contends, will
“adversely affect the Tribe's recognized intercsts, including its intercsts in the Everglades
and perpetual lease lands in WCA 3A" Exhibit A at 24, The Tribe further claims that
the Amended Agreement is not for a valid public purpose within the scope of Section
373.139, Flonida Statutes, and runs afoul of the procedural requirements found in
Sections 373.0831, .093, 139 and .1391{1}{<c), and .584, Florida Statutes.

g, New Hope's petition also fracks the arguments it raised in its earlier
petitions for adminisirative hearing.  Like the Tribe, New Hope claims that the USSC
transaction is a waste of money, docs not folfill a valid public purpose, and, due 1o its
prohibitive cosl, wili cause important Everglades restoration projects 1o be delayed or
terminated. New Hope further asserts, however, that the future abandonment of
restoration projects by the District will cause the District to fall out of compliance with
the District’s discharge permits (as well as the Everglades Forever Act and the Consent
Decree entered in the case stvled United States v. South Florida Water Management

District, et af, Case No. 88-1886-Civ-Moreno), which, in turn, will “adversely affect” the
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District’s ability to provide flood control and water supply services lo New Hope's farms
in the EAA'  Also like the Tribe, New Hope further claims that the Amended
Agreement runs afoul of the procedural requirements found in Sections 373.0831, 093,
139, and .1391(1)(c), Florida Statutes
CONCLUSIONS OF LAW

0. Sections 120.569 and .57, Florida Statutes, generally provide that a party
whose substantial interests are determined by an agency may request an administrative
hearing. In Agrico Chem. Co. v. Dep't. of Envt'i Reg., 406 So. 2d 478 (Fla. 2d DCA
1931), the court detined “substantial interests” in the context of a Chapter 120
proceeding, stating;

Before one can be considered to have a substantial interest in the outcome

of the procceding he must show 1} that he will sutfer an injury in fact

which is of sufficient immediacy to entitle him to a section 120.57 hearing,

and 2) that his substantial injury is of a 1ype of nature which the procceding
is designed to protect.

fd. at 482; see also, City of Sunrise v. South Florida Water Management District, 615 So.

2d 746 (Fla. 4th DCA 1993).
11.  As discussed below, the Tribe and New Ilope fail to satisfy both prongs of

Agrico’s standing test. Not only are the Petitioners’ claims dependent upon future events

' Conirary to New llope's allegations, neither the State's phosphorus water quality
standard, Rule 62-302.540, F.A.C., or the District’s Long-Term Plan for Achieving Water
Quality Standards (“Long-Term Plan™), mandate nnplementation of water quality
projects. Rather, the EFA mandates implementation of the projects set forth in the Long-
Term Plan. See, e.g., Fla. Stat. § 373.4592(3)b) and {e). The EFA also contemplates
future amendmenits to the Leng-Term Plan based on an adaptive management approach.
Fla. Stat. 373.4592 (3}(b). Revisions to the Long-Term Plan shall be approved by the
Florida Department of Environmental Protection. Jd..
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{thereby rendering them not sufficiently “immediate™ under Agrico), but they relate to
future budgetary decisions by the Distriet, i.c., to fund one particular restoration project
as opposed to another, and, as such, are not of a type that Chapter 120 proceedings are
designed to protect.

A.  Petitioners fail to allege material facts demonstrating a sufficiently
“immediate” injury.

i2.  Neither the Tribe nor New Hope allege 1o have suifered an actual injury in
fact. There are no allegations of moni¢s having been misspent by the District or farm
fields heing flooded. Nor do they claim that the District is illegally discharging polluted
water, or that existing water treatment and storage facilitics have been turned off and
distnantled, or thal water guality standards have been violated. Insicad, both Petitioners
complain aboul anticipated furure harms to be experienced if and when the District buys
the USSC larmlands and ultitmately decides (according to Petitioners) to not fund the
future ceonstruction of certain Everplades restoration projecis contemplated by the EFA
and CLERP.

13.  Signing the Amended Aprcement, however, does nat, by itself, result in .the
future wrongs complained of by the Tribe and New Hope. Rather, many subsequent
contingent events have to take place. First, the District has to secure outside Ihlﬁding for
the purchase—a process that entails obtaining boend validation in Palm Beach County
Circuit Court and then having its underwniers successfuliy issue certificates of
participation “upon terms, conditions and interest rates acceplable™ to the District. Next,

the transaction has (o close-—an event that may not take place given USSC’s obligation to
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“go shop” the contract 1o interested third partics. Third, the Everglades restoration
projects that the Petitioners claim the District will not fund will have 1o remain in the
Long-Term Plan (otherwise, the District would not be required under the EFA to
implement them). Fourth, the District’s Governing Board will have to make a serics of
financial decisions that places it in a position so that it cannot fulfill its Everglades
restoration commitments under the EFA and CERP. Suated difterently, the Governing
Board would have 1o decide I‘..D proceed with the USSC purchase even though it knew that
il jeopardized other Everglades restoration projects and even though the contract gave it
the right to walk away from the deal. Fifth, with regard to Everglades restoration projects
that are also a part of CERP (such as the EAA Reservoir), Congress would have to
abandon its prior commitment to fund their construction. See e.g., Section 601(e)1) of
WRIDA 2000 (federal share of carrying cut projects shall be fifty percent). Finally, with
regard to New lope’s fears of losing. floed contrel and water supply services from the
Disﬁict, a court would have to order the District to turn off its pumps due to water gquality
violations, and do so knowing that it would result in loss of property and, possibly,
human safety. Cf, Miccasukee Tribe of Indians v. South Florida Water Management
Dise, 280 F.3d 1364, 1369-71 (11th Cir. 2002) (trial court abused its discretion in
ordering District to turn off its pumps as remedy for violation of Clean Water Act).

14.  The contingent naturc of the Petitioners’ claims make them speculative and
do not give rise to a sufficiently immediate injury under Agrice’s first prong. The

Dastrict’s execution of the Amended Agreement is not the same thing as it issuing a
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permit to fill wetlands or withdraw groundwater. In the case of a permit, its mere
issuance creates legal rights, i.e. to dredge wetlands (potentially in viclation of the Clean
Water Act) or to pump water from an aquifer (to the detriment of the rights of adjoining
property owners who share that aquifer). Executing the Amended Agreement, on the
othcr hand, does not, by itself, give the District the nght to anything—other than to
purchase.the USSC farmland. ({Indeed, under the terms of the Amended Agreement,
which includes only an option to purchase, any alleged injury is even more speculative.)
Rather, the Tribe's and New Hope’s alleged injurics remain inchoate and malure oniy if
in the fulure the Dhstrict implements the contract’s provisions in 2 manner that leads it to
violate the [FA .

| 15.  In a serics of post-Agrico decisions, the First District elaboraies on the
“immediacy™ requirement of its standing test. In Villuge Park Mobile Home Assoc., Inc.
v. Dept. of Business Reg., Div. of Fla. Land Sales, 306 So. 2d 426 (Fla. 1st DCA 1987),
the First District recast the test to underscare its temporal component: “[A] petitioner can
satisfy the injury-in-fact standard set forth in Agrico by demonstrating in his petition
either: {1) that he had sustained actual injury in fact at the time of filing his petition; or
{2) that he is immediately in dangw. of sustaining some direct injury as a result of the
challenged agency’s action.” Jd. at 433 {emphasis supphed).

16. In Fillage Park, mobile home awners spught to challenge a decision of the
Division of Land Sales approving a prospectus submitted by the mobile home park

owner, claiming that the prospecius would prevent future sales of their parcels and,
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thereby, affect their value. According to the home owners, they were in threat of being
immediately injured becanse the prospectus greatly increascd the cost of residing in the
park and reduced services previously provided. Petitioners further claimed that the
prospectus would directly affect the resale value and marketability of the mobile homes
by making park occupancy more expensive and less aitractive to buyers.

17.  The First District concluded that the home owners had not demoenstrated a
sufficiently immediate injury. The prospectus, the Courtt pointed oul, was a disclosure
document. “The purpose of the prospectus is to disclose to prospective lessees certain
information regarding the future operation of the mobile home park,” such as how rents
will be raised and what costs may be charged to homeowners. {4 at 433 (cmphasis
added).

All of this indicates that the approval of the prospectus does not

automatically result in the ncrease of rents, reduction in services, or

changes in park rules or regulations. Rather, it is the implemeniation of

the provisions of the prospectus by the park owner which rnay result in a

rent increase, reduction in services, or a change in park rules. Thuos, in

the event that any harm is suffered, it will result from the implementation

of the provisions contained in the prospectus and not from agency

approval of the prospectus.
fd. (emphasis in original). The court also pointed out that if and when the park owner
actually implemented a rent increase, the park’s lessces may mediate and/or arbitrate the
increase pursuant to Scction 723.037, Flonda Statutes. “[T]he prospect of any injury to
the appellants rests on the likelihood that the park owner will implement the provisions of

the prospectus and that any rental increases, reduction in services, or change in park rules

will survive the mediation/arbitration process of the Mobile Home Act. Artempting to
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anticipate whether and when these events will transpire takes us into the area of
specutation and confecture.” Id. at 434 (emphasis supplied); see also, Ameristee! Corp.
v. Clark, 691 So. 2d 473, 477 (Fia. 1997) (claim that agency action would result in
increased operating costs and, thereby, threaten future viability of petitioner’s factory, is
not an injury of sufficient immediacy) (citing, Village Park, supra; International Jai-4lai
Plavers Ass 'n v. Florida Pari-Mutuel Comm ’'n, 561 So. 2d 1224, 1225-26 (Fla. 3d DCA
1990) (same); and Florida Soc 'y of Ophthalmology v. State Board of Optometry, 522 So.
2d 1279, 1285 (Fla. Ist DCA 1988) (same)).

18 Shortly after deciding Village Park, the First District addressed the
immediacy requirement in Bocu Raton Mausoleum, Inc. v. Dept. of Banking and Finance,
511 So. 2d 1060 {Fla. 1st DCA 1987}, There, Boca Raton Mausoleum challenged a
license issued to a competitor to opcrate a cemetery. According to Boca Raton
Mauscleum, if the license was 1ssued, it would suffer reduced sales which, in turn, would
result in il having less moacy to permanently maintain and carc for its existing facility.
Id. at 1062 and n. 3.

19. In concluding that Boca Raton Mansoleum had alleged an immediate
imjury, the First District distinguished its prior decisions in Fla. Dept. of Offender
Rehabilitation v. Jerry, 353 So. 2d [230 {Fla. 1st DCA 1978), and Village Park, supra.
In Jerry, the court had rejected a prisoner’s challenge to a new disciplinary rule that could
adverscly affect his future gain time. The disciplinary rule, as the court observed, would

only apply if the prisoner got himseif into trouble in the fiture. In concluding there was
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no immediate injury, the Jerry court said: “We will not presume that ferry, having once
committed an assault, will do so again. To so presume would result only in illusory
speculation which is hardly supportive of issues of “sufficient immediacy and reality’
necessary to confer standing.” 353 So. 2d at 1236.
20, The Boca Ratorn Mausoleum court distinguished Jerry, explaining that there
was no intermediate “contingency factor” between the complained of agency action and
the resulting injury in fact:
In the instant case, it 15 the agency action uself which will cause the
injury. ‘There is no contingency factor alleged or apparent as in Jerry.
Mausoleurn has alleged that if the permit to operate a competing
cemetery is granted, it wilf suffer a loss of sales and a reduction in its
perpetual fund. This loss is not dependent upon any intervening factors.
511 So. 2d at 1063 {emphasis in original}.
21.  The Boca Raton Mausoleum court used the same analysis and langvage
when distinguishing Vitlage Park as it did when distinguishing Jerry:
[T]he prospectus metely disclosed the method by which rents and costs
could be raised in the future and had ne substantive elfect on rents or
services. . . . In Village Park, it would be speculative as to whether the
landlord would actually raise rental fees. In that case, as in Jerry, the
injury was contingent upon action of a third party.

511 So. 2d at 1063,

22, As discussed suprg, a series of cvents have to take place before the wrongs
complained of by the Tribe and New Hope materialize. See, supra at 19 13-14.

Consistent with the holdings in Village Park, Boca Raton Mausolewm, and Jerry (as well

as the autharities relied upon in those decisions, including the Florida Supreme Court’s
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analysis of future injuries in Ameristeel), the Petitioners fails to demonsirate that they are
“in immediate danger of sustaining some direct injury.” Fillage Park at 434. To
paraphrasc Boca Raton Mausoleum, the District’s “agency action.” i.e., its May 13, 2009,
approval of the Amended Agrecment, will not adversely affect the Tribe’s interests in the
Evergladcs and WCA-3, nor cause water shortages or flooding 1n the EAA. Rather, their
injuries are contingent upon a sertes of future events taking place.

23. Tt does not follow that the District's execution of the Amended Agreement
must, by itself, cause the termination of Everglades restoration projects and harm the
Tribe’s and New Hope’s interests. For exampie, the United States Army Corps of
Engincers shares in the responsibility of implementing CERP.  Yet, neither Petitioner
alleges that Congress will refuse to honor its funding commitments 1o build Everglades
and Lake Okeechobee CERP projects, nor should such a refusal be assumed. Similarly,
the Petitioners’ arguments are contingent on the District not pursuing alternative funding
mechanisms. For example, the District could sell existing surplus fands. In that regard,
while the Amended Agreement requires the District to purchase all of USSC's 183,000
acres of farmland. nothing precludes it from subsequently selling portions of that land to
third parties, thereby allowing it to recoup millions of dollars of its purchase price.

24.  Both the Tribe and New Hape allcge that the District has already cancelled
one restoration project as a result of the Amended Agreement—the on-going Everglades
Agricultural Area Reservoir. This claim, assuming it to be true, only serves to show the

disconnect between the Petitioners’ complained of injuries and the District’s execution of
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the agreement. If the District terminated the EAA reservoir project, cither due to the
pendency of the USSC land purchase or for any other recason, then the Tribe’s and New
Hopc's alleged injuries have already happened (and, for that matter, their points of entry
for challenging that decision have matured). It 1s the decision to not build Everglades
projects that caused {or will cause} Petitioners™ complained of injuries. not the District’s
execution of the USSC Amended Agreement or changes made to-its budget. If, and
when. the District elects to violate the EFA by not building a required project, then the
Tribe and New Hope may be able to sue the District to compel it to build them. See §
403.412, Flia. Stat. But, as the Jerry court put it, one should not presume that the District
will intentionally viclate the EFA in the future because that is illusory S]:nf:-:.:uI:Mit:nn.2

25,  Three other dectsions addressing Agrico’s immediacy requirement are
worth noting. In Forida Sugar Cane League, Inc. v. South Florida Water Management
District, 617 So0. 2d 1065, 1066-67 (Fla. 4th DCA 1993), farmers in the CAA challenged
a proposed settlement agreement entered nto between the District and the United Statcs.
That agreement would obligate the Dhstrict to construct water resource projects in the
EAA and impleqﬁqnt rulemaking 1o require EAA farmers Lo implement agricultural best
management practices, The Fourth District recognized there, as in this case, that the
Distriet’s decision to enter into a settlement agreement did not create a point ol entry

under Chapter 120. Rather, if, and when, the District sought to honor its obligations

‘ As noted carfier and as acknowledged by the Petitioners, the teservoir is a CERP project
that the State decided to accelerate its canstruction. The Petitioners do not aliege, nor
should one presume. that the Army Corps will not fulfili its construction obligations
under WRDA 2000.
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under ihe sctticment agreemenl through rulemaking and other regulatory powers, then the
farmers would be entitled to an adminisirative hearing pursuant to Section 120.57,
Florida Statutes.

26.  In City of Sunrise v. South Florida Water Management District, 615 So. 2d
746 (Fia, 4th DCA 1993), the City of Sunrise challenged a consumptive use permit issued
by the District o a public water supply distriet servicing the City of Weston. Because
Sunrise currently provided potable waler to Weston, it contended that 1hé new permit
would result 1n a duplication of facilities causing it to suffer financial losscs. The Fourth
District held that Sunrise’s losses did not satisfy the immediacy requirement under
Chapter 120. 6135 So. 2d at 747-78; See uiso Seacoast Utility Authority v. PGA Nat'i
Golf Club, DOAH Case No. 94-2903, 1995 WL 1052594 (Feb. 6, 1995}, at 1 46 (utility
did not have standing to challenge issuance of water withdrawal permit {o one of its
CcuUstomers).

27.  Fwnally, in Friends of Matanzas, fne. v. Dept. Env. Protection, 729 So. 2d
437 (Fla. 3th DCA 1999), an environmental group contested a permitl te construct new
water and sewer lines, claiming that its members might have to pay increascd utility fees
to maintain the pipelines and that pipelines would cause or facilitate additional
development in areas contaiming wetlands. 729 So. 2d at 439-440. The First District
rejected both arguments as speculative.

[ I'This court cannot provide a remedy where the Legislature has failed to
do so. Matanzas will have an opportunity to challenge any development

which may violate the County’s comprehensive plan, and if the County
secks to alter its plan. it may oppose those measures. However, at this
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point we do not think Matanzas has sufficiently identificd how the
issuance of the challenged permits will have an immediate adverse cffect
on its members’ interests sufficient to justify a formal admintstrative
hearing by DEP.

729 So. 2d at 440,

28. -The last three decisions serve to again uaderscore the tempoeral element to
Agrico’s mjury i_n fact requirement, 1.e., that a petitioner must allege lacts demonstrating
that he “is in immediate dunger of sustaining some dircct injury as a result of the
challenged agency’s action.” Village Park, 506 So. 2d at 433, see also Ameristeel, 691
So. 2d at 477-78. As discussed in those cases, when alleged injuries are dependent on
future events that will not happen in the immediate future—such as injuries stemming
from new BMP rules, lost saies, and future devclepment {or, as in the casc of the
Petitioners™ claims, the termination of Everglades projects}—ihe nexus bebween the
complained of mjury and the agency action becomes remole and speculative. This
remoteness, in turn, makes resolution of factual dispules concerning the cause of the
future injury extremely problematic. For example, in Florida Sugar Cane, the harm to
farmers stemming from new BMD's mught result from the District’s execution of the
Settlement Agreement, or they could be independently caused by changes in Florida law,
e.g. such as ad‘c-ptinn of the EFA that mandated BMPs. The City of Sunrise’s future
revenues might decrease as a result of Weston’s consumptive use permit—or they could
go down because of one or more other reasons, such as a decrease in population. The

pipelines to St. Johns County may cause undesirable development, but so, too, could a

new factory creating more jobs. And Everplades restoration projects might be terminated
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i the future due to the costs associated with the Amended Agreement, or they may be
terminated due to a slew of other reasons, such as legal challenges to permits,
construction and land cost overruns, or amendments to the Long-Term Plan, EFA, or
CERP. The peint is that Agrico’s immediacy requircment. just like judicial case and
controversy requirements, is designed 1o prevent a present day determination of rights
based on specuiation as to what will happen in the future. As a result, the Petitions fail to
state a claim for relief.

B. Petitioners fail to allege material facts demonsfrating a
sufficient “injury in fact.,”

29.  The Tnibe broadly complains about a series of events that will result from
the purchase of the USSC farmland: termination of Everglades restoration projects; a
preferential state subsidy to privately-owned USSC; the misuse of ad valorem 1axes; and
the purchase of lands that the District cannot use for a valid public purpose. These events
{assuming they take place), however, do not, standing alonc, equate with a cognizable
injury to the Tribe,

30, Allegations .of injury are, for the most part, non«existent in the Tribe’s
Petition. At several points throughout the Pefition, the Tribe generally alleges that its
members reside and work on lands it owns. leases, or condrols within the Everglades ;nd
that the Amended Agreement will delay or climinate the construction of ongoing and
planned restoration projects “which will adversely affect the Tribe’s recognized interests,
in¢luding its interests in the Everglades and its Tribal perpetusl lease lands in WCA 3A.”

Exhibit A at W 24, 25, 27, and 29; see also, Y 28 (delay of projects “will adversely
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impact water guality” on Tribal lands).  No additional [acts are alleped. These
conclusory and non-specific allegations of injury, however, arc insufficient for stating a
claim under Chapter 120. See e.g., Brookwood Extended Care Center of Homestead v.
Agency for Health Care Admin., 870 So. 2d 834, 840 (Fla. 3d DCA 2003) (“gencral
denials and non-specific alicgations of compliance wiil o longer suffice™); Agrico. 406
So. 2d at 482 (petitioners must “clearly show injury in fact to interests protected by
chapter 403").

31, Itis generally recognized that a claim for nuisance requires “an appreciable,
substantial, tangible injury resulting in actual, material, physical discomfort, and not
mercly a tendency to injurc, or am imjury resulting merely in trifling annoyance,
inconvenience, or discomfort,” Beckman v. Marshall, 85 So. 2d 552, 555 {Fla. 1956);
see also. A & P Food Stores v. Kornstein, 121 So. 2d 701, 703 (Fla. 3d DCA 19960)
{(*Mere disturbance and annoyance as such do not in themselves necessarily give rise to
an invasion of a legal right.”) Ilere, there arc no allegations that the District is illegally
discharging pollutants into the Everglades or that water quality standards on the Tribe's
propenty arc presently being violated. The Tribe does not claim that its members have
become ill or sustained bodily injuries, nor describe in any manner how their use of their
fand interests have been imi}airtd. Significantly, given the Tribe’s failure to allege a
current injury caused by the District’s discharges into the Everglades, it does not stand to
reason that the District’s failure to build more restoration projects in the future will result

in a direct injury sufficient to invoke Chapter 120. The Tribe’s carlier petitions for
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administrative hearing made similar non-specific allegations; however, the Tribe did not
attempt to improve upon these allegatiens in its current petition.

32, New Hope's Petition suffers from the same. defect, but for a different
reason. New Hope complains that if the District proceeds with the Amended Agreement.
existing restoration projects will be terminated and, as a result, the District will violate its
discharge permits and the LIFA. This. according to New Hope and without elaboration,
will “adversely affect the District’s ability to E:rrmride necessary services to New Hope
. ... Failure to meet downstream standards could also require further upstream controls,
adversely affecting New Hope's regulatory compliance.” Lxhibit B at 1% 28-29: see
generally 1 27-32. As phrascd, New Hope has failed to adequately allege an injury, If
New Hope is suggesting that the violation of discharge [imits will cause a court to order
the District’s pumps tumed off, not only 1s this enfirely speculative but, as discussed
supra, it 1s not in accordance with existing law. If, on the other hand, New Hepe is
complaining that it will have to implement additional BMPs to prevent nutrient poliution
from leaving ils property, it would appear that the responsibility for this type of injury
lies with New Hope and not the District. The fact that New Hope's agricultural runoff is
commingled with runoff from other sovrces would make no difference. See Wm. . Roe
& Co. v. Armowr & Co., 414 F.2d 862, 870 (5th Cir. 1969) (applying Florida law). New
Hope's carlier petitions made similar non-specific allepations, yet it, too, failed to cure

them. Under these circumstances, New Hope fails 1o allege a cognizable injury.
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IIL.  Petitioners have failed to allege material facts demonstrating an
injury that is of » type or nature that a Chapter 120 proceeding
15 designed to protect.
33.  Under the sccond prong of the Agricoe standing test, the Tribe and New
Hope must demonstrate that their complained of injuries are of a type this proceeding is
designed to protect, {commeonly referred 10 as the “zone of interest” test.) See, North
Ridee General Hospital, Inc. v. NME Hospitals, Inc., 478 So. 2d 1138, 1139 (Fla. 1st
DCA 1985). Stated differently, the allegations of the Petitions must be examined to
determine whether the facts alleged amount to an injury “under the protection of”
pertinent substantive law, a process that entails analysis of regulatory statutes or other
relevant substantive law, Agrico, 406 So. 2d at 482; Sickon v. School Board of Alachua
County, 719 So, 2d 360, 363 and n. 3 (IFla. Ist DCA 1998). Thus, in Agrico, il was
determined that Chapter 403, Florida Stalutes, “was not meant to redress or prevent
injuries to a competitor's profit and loss statement.” 406 So. 24 at 482,
34, Here, the Petitioners fail to allege facts, or point to pertinent substantive
iaw, demonstrating that their alleged njuries are within the zone of interest that this
administrative proceeding is intended to protect.

1. Budgetary decisions and expenditures are not of a type or nature
that a Chapter 120 proceeding is designed to protect.

35.  The District’s budgetary decisions, such as to buy the USSC property, are
generally not the types of action readily reviewable under Chapter 120 or in any other
torum. Generally, a taxpayer does not have standing fo contest agency expenditures—

even expenditures that exceed the agency’s statutory authority or waste public money-—
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unless he claims to have suffered a special injury distinet from other taxpayers ot
launches a constitutional attack upon the agency’s action. School Board of Volusia
County v. Clayton, 691 So. 2d 1066 (¥'la. 1997) (taxpayer challenge to School Board's
purchase of real property); North Broward Hosp. Dist. v. Fornes, 476 So, 2d 154 (Fla.
1985) (taxpayer challenge to hespital district’s expenditures to expand medical facility}.
36. The special injury requirement has been applied in administrative
proceedings. See St. Joe Paper Co. v. Dept. of Community Affairs, 657 So. 2d 27, 28
(Fla. Ist DCA 1995) {Section 120.57 requires an injury In a manner beyond the injury
which might be suffcred by the general public); Grove Isle, Ltd. v. Bayshore
Homegowners' Assoc., inc., 418 So. 2d 1046, 1047 (Fla. st DCA 1982)(same}: see also,
Metsch v. Depr. of Transportation, DOAH Case No. 08-6353RX. 2009 WL [643271
(May 7. 2009), at T 23-26 {same); Calabria v. Dept. of Transportation, IYXOAH Case No.
02-3531, 2002 WL 31911465 (Dee. 21, 2002) at 11 44-53 (same); ¢f. Terwilliger v. South
Florida Water Management District, DUOAH Case No. 01-1504, 2002 WL 569480 {Feb.
27,2002y at 9 128137, gff 'd per curiam, 846 So. 2d 526 (Fla. 4th DCA 2003) (same).
37, Conirolling case law also holds that an agency’s allocation and
dishursement of funds ts not subject to administrative review. In Palm Beach County
Classroom Teachers Ass 'n.. v. School Board of Palm Beach County, 406 So. 2d 1208
{Fla. 4th DCA (981}, a tcachers’ association sought to challenge a decision by the PPalm
Beach County Schocl Board to not vuse appropriated funds for salary increases. In

upholding the Scheol Board’s decision to not provide a 120.57 hearing on the matter, the
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Fourth District held “‘that the allocation and disbursement of the funds received through
the SAA involves the modification of the agency's budget which emails neither tule
making nor an order within the meaning of those terms as set forth in Section 120.52,
Florida Statutes (1980)." 406 So. 24 at 1210, see afso, South County Mental Health
Center v. Department of Health and Rehabifitarive Services, DOAH Case No. 89-6088,
1990 WI. 749617, at 1§ 34-38 (Mar. 28, 1990) (“The preparation, modification or
allocation of agency budgets are not reviewable in Section 120.57{1) substantial intcrest
procecdings.”)

38. The Dnstrict is trying o purchase real property and, according to the
allegations in the Tribe’s three petitions, the District is spending too much money doing
so. In objecting to the USSC farmland purchase, however, the Tribe takes two distinctly
different approaches. On the one hand, it complains that the District is ignoring various
procedural requirements refating to the acquisition or leasing of property, such as whether
it is for a valid public pumposc and, if so, whether the District needed to obtain appraisals
or the best price, see Sections 373.093 and .139, Fl.urida Statutes, or comply with a
statutory debt cap, see Section 373,584, Florida Statutes, or with requirements for public
access to public lands and for water supply development {see Sections 373.083] and
1391, Florida Statutes). On the other hand, the Tribe recasts the Disirict’s decision 10
purchase the USSC land as a decision to delay or abandon Everglades restoration projects

that, in turn, “adversely affect the Tribe’s recognized interests.”
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39.  Several problems exist with regard to the Tribe's standing to pursue its
procedural challenges. First, the Tribe does not pay taxcs. See discussion supra at ¥ 1.
As such, it is difficult to fathom why the Tribe has standing to object to the purpose of
the District’s purchase, or the farmland’s purchase price or rental rate, or compliance
with a debt cap (based on cither stalute or intemal District policy).” Similarly, the Tribe
also fails to allege any interest that either it or its members have in the recreational use gf
rhle USSC farmiands that wﬂuld allow it to invoke the protection of Section 373.1391,
Florida Statutes. Finally, with regard to Section 373.0831°s requirements for water
resource development projects, the Tribe alieges that “the [).8. Sugar land acquisilion is
not a water resource development project.” Petition al ® 59. As a result, the requirements
of Section 373.0831 do not apply.

4). The Tribe's cfforts to recast the USSC contract into a decision by the
District to terminate Everglades restoration projects, thereby either creating a special
injury as a receiving water user or, in the alternative, bringing the Tribe’s claims within a
zone of interest created by Chapter 373, Florida Statutes, {s also without merit. As
discussed supra, these allegations of future injurics are based on speculation and do not
creatc a p-rc-inl of entry, Unquestionably, the Everglades Forever Act seeks to reduce

phosphorus levels in waters entering the Everglades. 1f, and when, the District were to

* The Tribe claims that implementing the Amended Agreement will result in a future
violation of Section 373.584, Florida Statutes. Although Section 373.584 has not vet
been signed into law, if that does happen, 1t will place a potential total annual debt service
for bonds issved pursuant to Chapter 373 of 20 percent of annuzl ad valorem tax revenue
with which the District must comply. $.B. 2080, 2009 Legistature, s 13 (Fla. 2009).
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violate the EFA or a permit by not building a required project, then Petitioner may have a
remedy that will allow it to fight the battle it wants to fight now. See, e.g., § 403.412,
Fla. Stat. As of now, however, the District is only buving property {albeit a iot of
property) and nothing in the District’s Everglades restoration regulations prohibit it from
doing so. See, .e.g., Grove fsfe, 418 So. 2d at 1047-48 {DNR’s decisicn that a lease was
not required to build a marina, by itself, did not create a point of entry for nearby
property owners that feared pollution coming from the marina}.

41.  Proceeding with an administrative hearing at this juncture would also have
the effect of stripping away the District’s authority to spend money and determine its own
budget—and give it to an assigned administrative law judge to decide. As explained in
Fornes, standing rules “are based on highly debatable policy choices, but they represent
... 2 reasonable effort to guarantee that the state and counties lawfuily exercisc their
taxing and spending authority without unduly hampering the normal operations of a
representative demncratilc governmenl.” 476 So. 2d at 156; see afso, Florida Board of
Ophthaimology v. State Board of Optometry, 532 So. 2d 1279, 1284 (Fla. 1st DCA
1988)(not everyone having an interest in the outcome of a particular dispute is entitled to
participate as a party in an administrative proceeding to resolve that dispute)) To
paraphrase Fornes, allowing the Tribe to proceed would render every public expenditure
subjeet to judicial review, unduly hampering and crippling the normal operations of

government. Fornes at 156. Significantly, the Tribe’s Petition is devoid of allegations
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describing how the Tribe’s interests are different from the general public that also enjoys
and uses the Everglades.

42.  Stripped down, the Tribe’s attack on the Amended Agreement is a
complaint about cxcessive agency spending. As a non-taxpayer that does not allege a
special injury beyond those suffered by the general public, the Tribe does not have
standing to pursuc its claims.

| 43.  Like the Tribe, New Hope claims the District is spending too much money
for the USSC farmland.  Unlike the Tribe, however, New Hope is a taxpayer, paying
both ad valorem and agricultural privilege taxes, and may pursue this claim provided it
alleges facts showing a special injury. © New Hope fails to do so. New Iope's injuries,
assuming they ever materialize, would be no different from those experienced by other
farmers located within the 500,000 acres of the EAA. See Schoot Bd Volusia County v.
Clayton, 691 So. 2d 1066 (Fla. 1997) (discussed infra). Moreover, like the Tribe’s
claims, these injuries are speculative and would bave the effect of stripping away the

Disirict’s autherity to spend money and determine its own I:auﬂg«:l;.j See M7 3643 above.

‘ New Hope suggests that the Everglades Agricultural Privilege Tax is a “special purpose
tax,” thereby making it unnecessary to allege a special injury. See Exhibit B at 1 33(ii).
As provided in the EFA, the Agricultural Privilege Tax is a general law and, as such, is
treated no differently than the District’s general ad valorem taxing authority.
§ 373.4592(6)h), Fla. Stat.

* New Hope contends that the construction of reservoirs covering over 100,000 acres
would result in large water losses via evaporation, thereby further harming its interests.
Exhibit B at § 34, This injury would be borne equally by all landowners within the EAA
and, therefore, would not constitute a special injury. In addition, the point of an EAA
reserveir is to capture stormwater runoff before it goes 1o tide. Intuitively, the water
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2. The Amended Agreement is not a type of “agency action” that
Section £20.569 is intended to address,

44,  The Amended Agreement, like most contracts, does not qualify as a type of
“agency action” within the scope of Section 120.569, Florida Statutes. Section 120,569
applies 10 “all proceedings in which the substantial interests of a party are determined by
an agency.” § 120.52, Fla. Stat. Unless otherwise specifically identificd, Sectiaﬂ
120.52(13) &eﬁnes a “party” as a person “whose substantial interests will be affected by
proposed agency action.” “Agency action,” in turn, means “the whole ot part of a rule or
order.” § 120.52(3), Fla. Stat. A “rule” is defined as an "agency statement of general
applicability that implements, interprets, or prescribes law or policy.” § 120.52(16), Fla.
Stat. The USSC Land Acquisition Contract does not meet this definition. The term
“order,” however, is not defined in Chapter 120.  As a result, the determination of
whether the Amended Agreememl constitules an “order™ is dependent upon usc of
traditional methods of statutory construction.

45.  Generally, when a statute docs not define a word or phrase, one may refer
e dictionaries to obtain or verify the ordinary meaning of each such word, as necessary.
Aarmark Uniform & queer Apparel, Inc., v. Easton, 894-So. 2d 20, 27 {Fla. 2005),
Dictionaries define “order” as “an authﬂritative. infiicatiun to be Inh-cyed.; a command,”
Webster's Ninth New Collegiate Dictionary (1.989}, or “a command, dircction, or

instruction.” Black's Law Dictionary (8th Ed. 1999). A contract does not fall within

savings stemming from the construction of a reservoir would far outweigh the losses due
to evaporalion.
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these defimtions and, intuitively, this makes sense. A contract is a negotiated agreement
between two willing parties. An order, on the other hand, entails a unilateral decision or
command issucd by an individual or agency.

46.  These definitions are consistent with kow the terms are used in Chapter
373, Florida Statutes. When defining the general powers and dutics of the goveming
board of water management districts, Section 373.083, Florida Statutes, provides:

In addition to other powers and duties allowed it by law, the governing
board is authorized to:

(1} Contract with public agencies, private corporations, or other persons;
sue and be sued; and appoint and remove agenis and employees,
including specialists and consultants.

{2) Issue orders to implement or enforce any of the provisions of this
chapter or regulations thereunder.

§ 373.083, Fla. Stat. {emphasis supplied). Consistent with the terms’ everyday and
dictionary meanings, Section 373.083 distinguishes between "orders,” (i.e. actions
involving commands, directions, or instructions enforcing the provisions of Chapter 373)
and coniracts between the District and third parties. The Amended Agreement 1s not a
command, direction or instruction implementing or enforcing the provisions of Chapter
373 or District niles and, thergfore, is not an “order.”

47, Chapter 120 should be read in pari materia with Chapter 373. See, South
Florida Regional Planning Council v. State Land and Water Adjudicatory Commission,
372 So. 2d 159 (Fla. 3d DCA 1979) {Chapters 120 and 380 must be read in harmony

when determining standing of party to bring administrative action on land management
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155ue); see afso, Op. Ant'y Gen. Fla. 062-47 {1962) (conchuding that Florida Highway
Patrol performance review procedures should be read in pari materia with Chapter 120).
Considering how the term “order™ s used in Chapter 373, a contract such as the
Amended Agreement should not be considered an “order” or type of “agency action™
subject to a 120,569 adjudicatory hearing.®

3 Petitioners may not thaIIEnge the Amended Agreement pursuant
to Sections 373.0831, .093, .139, and .13%1, Florida Statutes. ..

48.  The Tribe and New Hope claim the District. violated Sections 373.093,
139, and .1391, Florida Statutes, whea entering inlo the Amended Agreement. Exhibit A
at 9 32a-f, 57-59; Exhibit B at 1 46a. 86. The Tribe also alleges the violation of
Section 373.0831, Florida Statutes. In addition to the deficiencies discussed supra, these
claims must be dismisscd for the reasons below.

4%.  First, with regard to the question of whether the District has authority under
Section 373.139, Florida Statutes, to purchase the USSC farmlands for the purpose of

Everglades restoration, the Petitioners fail to allege a special injury and, as a result, they

® The distinction between an order and & contract, and the conclusion that a contract is not
subject to administrative proceedings under Section 120.569, Florida Statutes, is further
supported by Section 120.57(3). This provision of the Florida Administrative Procedures
Act creates a point of entry for reviewing the bidding process for certain agency
contracts. If contracts were “rules” or “orders,” there would be no need for Scction
120.57(3). Moreover, courts have recognized the limited scope of Subsection (3), noting
that persons who protest such bidding decisions based on policy concerns reparding the
purpose of the contract may not initiate Chapler 120 challenges. See, Advocacy Center
for Persons v. State, 721 So. 2d 753 {Fla. 1st DCA 1998) (persons involuntarily confined
t0 a state psychiatric hospital did not have standing to challenge the Request for
Proposals for construction to privatize the hospital based on their disagreement wilh
policy decisions concerning the privatization).

Page 28 of 34



do not have standing to raise this statutory challenge. In School Bd. of Velusia County v.
Cilayton, 691 So. 2d 1066 (IFla. 1997}, a taxpayer objected to the School Board’s purchase
of real property claiming that it did not comply with Section 235.054(1)(b), Florida
Statutes, That section stated:

Priot to acquisition of the property . . . for each purp(;se in an amount in

excess of $500,000, the board shall obtain at least two appraisals . ... [

the agreed purchasc price cxceeds the average appraised value, the board

is required to approve the purchase by an extraordinary vote. '
691 So. 2d at 1066, The Florida Supreme Court held that the taxpayer did not have
standing to pursue his claims. In so ruling, the Court ei:plained that in North Broward
Hosp, Dist. v. Fornes, 476 So. 2d 154 (Fla. 1985), supra, it ruled that “an illegal public
action which raises taxpayers’ obligations or wastes public money” did not constitute a
“special injury” giving risc to standing, and that was still the law in Florida. 691 So. 2d at
1067. See also, Grove Isle, 418 So. 2d at 1047, Shuler v. Canal Awthority of Florida,
DOAH Case No. 91-3554, 1991 WL 833854 (Aug. 27, 1991).

50. The Tribe and New llope challenge the District’s legal authority to

purchase the USSC farmland claiming, much like the plamntiff in Clavton, that it is
violating a land procurement statute (rt;:ma_rkabl}r similar to the one at issuc in Clayton)

and spending too much to do so. The Petitioners fail to identify any special intcrest that

would arguably afford them protection under Section 373.139, such as being an EAA
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landowner that also sought to have the District buy its property. As a resuit, the
Petiticners do not have standing to pursue this claim.’

51.  The Tribe and New Hope also contest the Amended Agreement pursuant to
Section 373.1390([)(c), Florida Siatutes, a statute relating to the management of water
management district property “in such a way as to cnsure a balance hetween public
access, general public reercational purposes, and restoration and protection of their
"natural state and condition.” § 373.1391(1)a), Flé, Stat. When read in its entirety,
Section 373.1391 contemplates the development of management plans detailing how
public lands will be available to the general public for recreational uses. Because the
District has not yet purchased the USSC farmland, Iet alone developed a land
management plan {assuming one is necessary) with which the Petitioners could have a
dispute. application of Section 373.1391(1){c) 1s premalure. It should be noted, however,
that Subsection (6) authorizes rule development o specify allowable activities on district-
owned lands. In Chapter 40E-7, F.A.C., the District has adopted rules detailing the types
of public access allowed and permissible activities. Rule 40E-7.520(7), however,

identifies those District lands that are exempt from the public access and use rules,

7 With repard te Section 373.139(3), including the alleged need for the District to justify
spending more than the appraised value of the USSC land, the language in the statute
demonstrates that those requirements apply only when a water management district iy
requesting funds for land acquisition from the Florida Department ef Environmental
Protection. See Section 33 of Ch. 99-247, Laws of Fla.; see also, Final Analysis Report
of the House of Representatives Committee on Environmental Protection on Bill
C5/C8/5B 908, Chapler Law 99-247 (July 26, 1999). Because the District is not using
State funds to acquire the property, nor alleged to be doing so, this provision dogs not

apply.
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including Ihistrict offices and “Dhstrict lands that are commercially leased lands . . .
unless the lease specifically permits public access.”

52.  Third, with regard to whether the Amended Agreement complies with the
procedural requirements of Section 373.0831(2) (which addresses water resource and
water supply development), it should be noted that the District is purchasing the USSC
farmlands under its authority granted under Section 373.139, Florida Statutes, which
authorizes the acquisition of land for purposes of flood control, water storage, the
conservation and protection of water resources, and the preservation of wetlands, sireams,

and lakes, in_addition to water resource and water supply development. Fla. Stat.

373.139(2). Bccause Section 373.139(2) provides independent authority to acquirc the
USSC lands for purposes other than water resource and water supply development, the
Tribe’s reliance on Section 373.0831(2) as grounds for seting aside the contract is
misplaced. Moreover, the Tribe fails to allege facts suggesting that its injuries fall within
the “zone of inlerest™ that Sectien 373.0831(2) was intended Lo protect.
53.  Finally, Petitioners assert, as a disputed 1ssue ol material fact, whether the
Lease Agrecment between the Distriet and USSC 1s contrary to Scction 373.093(1),
Florida Statutes. Exhibit A at 9 32c-f: Exhibit B at § 46a. At the outset, it should be
aoted that Section 373.139(2), Florida Statutes, provides independent authority to acquire
the USSC lands subject to a purchase-leaseback provision. See Fla. Stat. § 373.139(2)
{the governing board is “authorized to acquire in fcc or less than fee title 1o real property

... With regard to Section 373.093(1), it gencrally provides that land leases be “for
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the best price and terms obtainable, to be determined by the Board.” Iere, the Petitions
do not contain allegations the Iistrict could have obtained a better rental price, and with
better terms, for a leasc of a similarly sized parcel of land. In addition, when Subsection
373.093(1) is read in conjunction with Subsections (2) and (3), it is evident that
subsection (1} does not apply in Lhe case of a purchase-Jeaseback transaction (such as the
Amended Agreement) where the lease results in a diminution of the District’s acquisition
cosls. Petitioners allege no facts to the contrary.

4. The Governing Board’s resolution approving the Amended
Agreement and its delegation clause.

54,  The Tribe alleges that a provision in the Governing Board resoiution
approving the Amended Agreement contains language that impermissibly delegates the
Board’s authority to the Board Chair or Vice-Chair 1o approve changes to the Amendced
Agreement. Exhibit A at 945, 'The Tribe fails to allege {acts, however, showing how its
interests have been affected by this language or why it has standing to object. Consistent

with dgrico, supra, this claim should be dismissed.
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ORDER

The District, based upon the above cited Findings of Facts and Conclusions of

law, and being fully informed otherwise, hereby orders that the Petitions for

Adminisirative Hearing fited by the Tribe and New Hope on June 3. 2009, are hercby

dismissed with prejudice.

Done and Ordered this 19th day of June, 20089,

SOUTH FLORIDA WATER
MANAGEMENT DISTRICT BY
ITS DEPUTY GENERAL COUNSEL -
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing Order has been served on the
following by U.S. Mail this 19th day of June, 2009, to DEXTER LEHTINEN,
ESQUIRE, Lehlinen Riedi Brooks Moncarz, P.A., Suite 303, 7700 North Kendall Drive,
Miami, Flerida 33136, and 10 GABRIEL E. NIETO, ESQUIRE, Berger Singerman, P.A.,
Suite 1000, 200 South Biscayne Boulevard, Miami, Florida 33131 and JDSEPH P,
KLOCK, JR., ESQUIRE and JUAN CARLOS ANTORCHA, ESQUIRE, Epstien,
Becker & Green, P.C., Suite 4300, 200 South Biscayne Boulevard, Miami, Florida

% k / ey
BY: < /

Kirk L. Eﬁms ¢

33131,
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NOTICE OF RIGHTS

As required by Sections 120.565(1), and 120.60{3), Fla. Stat., following is notice of the opportunities which
may be available for administrative hearing or judicial review when the substaniial interests of a party are
determined by an agency. Please note that this Notice of Rights is not intended to provide legal advice.
Not all the legal proceedings detailed below may be an applicable or appropriate remedy. You may wish to
consult an attomey regarding your legal rights.

RIGHT TO REQUEST ADMINISTRATIVE HEARING

A person whose subslantial interesls are or may be affected by the South Florida Yvater Management
District's (SFWMD or District) aclion has the right to request an administrative hearing on thal action
pursuant to Sectians 120.589 and 120.57, Fla. Stat. Persons seeking a bearing on a District decision
which does or may determine their substantial interests shall file a petition for hearing with the District Clerk
within 21 days of receipt of written notice of the decision, unless one of the following shorter time periods
apply. 1) within 14 days of the notice of consolidated intent o grant or deny concumrently reviewed
applications for envirenmental resource permits and use of sovereign submerged lands pursuant to Section
373427, Fla. Stat.; or 2) within 14 days of service of an Administrative Order pursuant to Subsection
373.118(1), Fla. Stat. “Receipt of written nolice of agency decision” means receipt of either written nofice
through mail, or electronic mail, or posting that the District has or Intends to take final agency action, or
publication of notice that the District has or intends lo take final agency action. Any person who receives
written notice of a SFWMD decision and fails o file & written request foe hearing within the timeframe
descabed above waives the rght to reguest & hearing on that decision.

Fliing Instructions

The Petition must be filed with the Cffice of the District Clerk of the SFWMD. Filings with the District Clerk
may be mada by mail, hand-delivery or facsimile. Filings by e-mail will ot be accepted. Any person
wishing to receive a clerked copy with the date ang fime stampad must provide an additional copy. A
pedition for administrative hearing is deemad filad upon receipt during nommal business hours by the Districi
Clerk at SFWMD headquarters in West Palm Beach, Florida. Any document received by the office of the
SFWMD Clerk after 5:00 p.m. shall be filed as of 8:00 a.m. on the next regutar business day. Additicnal
filing instructions are as follows:

» Filings by mail must he addressed 1o the Office of the SFWMD Clerk, P.C. Box 24680, West Palm
Beath, Florida 33416,

= Filings by hand-delivery must be delivered fo the Office of the SFWMD Clerk. Delivery of a
petition to the SFWMD's security desk does not constitute fliing. To ensure proper fillng, it
will be necessary to request the SFWMD's security officer ta contact the Clerk's office. An
employee of the SFWMD's Clerk's office will receive and file the petition.

«  Filings by facsimile must be transmitted to the SFWMD Clerk's Office at (561) 682-6010. Pursuant
to Subsections 28-106.104(7), {8) and {9}, Fla. Admin. Code, a party who files a document by
facsimile represents 1hat the oniginal physically signed document will be retained by thal party for
ihe duration of that proceeding and of any subsaquent appeal or subsequent proceeding in that
cause. Any party who elects o file any document by facsimile shall be responsible for any delay,
disruption, or interruption of the efectronic signals and accepts the full risk that the document may
not be properly fled with the clerk as a result. The filing date for a document filed by facsimile shall
be the dale the SFWMD Clerk receives the complete document.
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Initiation of an Administrative Hearing

Pursuant to Rules 28-106.201 and 28-106.301, Fla. Admin. Code, infiation of an administrative hearing
shall be made by written pelition to the SFWMD in legible form and on 8 and 1/2 by 11 inch white paper.
All petitions shall contain:

[. identification of the action being contested, including the permit number, application number,
District file number or any other SFWMD identification number, if known.

2. The name, address and telephone number of the petifioner and patitianer's representative, if any.

3. An explanation of how the petitioner's substantial interests will be aifected by the agency

determination.

A statement of when and how the petilioner received notice of the SFWMD's decision.

A statemant of all disputed issues of material fact. If there are none, the petition must so indicate.

A congise statement of the ulimale facts dleged, including the specific facts the petitioner

contends warrant reversal or medification of the SFWMD's proposed action,

7. A statement of the specific rules or statutes the petilioner contends requirs reversal or modification
of the SFWMD's propased action.

8. ifdisputed issues of material fact axist, the statement must also include an explanation of how the
alleged facts relate to the specific rules or stahutes.

9. A statement of the relief soughi by the petiioner, stating precisely the action the pefitioner wishes
the SFWMD 1o take with respect to the SFWMD's proposed action.

A

A person may file a request for an extension of ime for filing a petition. The SFWMD may, far good cause,
grant the request. Requests for extension of time must be filed with the SFWMD prior to the deadline for
filing a pedition for hearing. Such requests for exdensicn shall contain a certificate that the moving party has
consulted with all otker parties conceming the extension and that the SFWMD and any other parties agree
to or oppose the extension. A fimely request for extension of time shall toll the running of 1he tima period for
filing a petifion until the request is agted upon.

If the District's Governing Board takes action with substaniially differant impacts on water rasources from
the notice of intended agency decision, the persons who may be substantially affected shall have an
additional point of entry pursuant to Ruks 28-106.111, Fia. Admin. Code, uniess otherwise provided by law.

Mediation

The procedures for pursuing mediation are set forth in Section 120.573, Fls, Stat.,, and Rules 28-106.111
and 28-106401-4035, Fla. Admin. Code. The SFWMD is not proposing mediation for this agency aclion
under Section 120.573, Fla. Stat., at this lime.

RIGHT TO SEEK JUDICIAL REVIEW

Pursuant Io Sections 120.60(3) and 120.88, Fia. Stat, a party who is adversely affected by final SFWMD action
may seak judicial review of the SFPAWMD's final decision by filing a notice of appeal pursuant to Florda Rule of
Appellate Procedure 9.110 in the Fourth District Coort of Appeal or in the appeliate disticd where a parly
resides and filing a second copy of the notice with the SFWMD Clerk within 30 days of rerdering of the final
SFWMD action.

Rav. 10731407 2
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PETITION FOR ADMJINISTRATI VE HEARING

Petitioner, Miccosukee Tribe of Indians of Florida (the “Tribe"), pursuant to
sections 120.569 and 120,57, Florida Statutcs {2008}, and Role 28-106.201, Florida
Administrative Code, challenges an action of the South Florids Water Managcment
Dustrict (“SFWMD™) and states:

INTRODUCTION

1 The action at issue is the SFWMD Governing Board's approval of the
Amended and Restated Purchase and Sale Agreement {the “Agreement” or “Deal”; Exhibit
A) betwéen the SFWMD and United States Sugar Corporation (“U.5. Sugar™) as well as
the Board’s approval of the issuance and sale of approximately $2.2 billion in Cerlificates
of Participation which will be vsed to pay the costs to acquire U.S. Sugar and the related
costs of issuing the series of Certificates. See SFWMD Gﬂvcmin‘g Bua_rd Bmoluﬁan 2009-
5004, Exhibit C. Incorporated into the Agreement js a related Ground Lease (the “Lease™;

Exhibit B).

EXHIBIT A



2. The above described action is “apency action” as defined in Florida Statutes
§ 120.52(2) as it commits SFWMD through a binding contract to purchase the land of U S,
Sugar and transfer to U.S. Sugar, on or before March 31, 2010, the sum of $536 million.

3. Under the Agreement and the Lease, the SFWMD agrees to purchase
certain landholdings of U.S. Sugar for $536 million in cash, and to then lease hack those
same lands to U.S. Sugar on preferential terms for a period of at least 20 years. U.S,
Sugar's rent payment constitutes only a small fraction of whﬁt the SFWMD will pay
annually in debt service for those lands, thus burdening the public whiic enriching U.S,
Sugar.

4, The SFWMD will purchase 73,000 acres of land, of which 33,000 acres arc
surplus citrus lands. The SFWMD is limited, for the first 20 years, from a total of the
remainder 40,000 acres of sugar cane land apparently purchased, to “takedowns” {i.e.
public use} of only 10,000 acres in the first decade and another 10,000 acres in the second
decade. The remaining lands are guaranteed to 1.8, Sugar for its usc at a rental rate that is
a fraction of the annual debt service cost to taxpayers. The 33,000 acres of citrus land in
the purchase is not part of any identified project configuration set out by the SFWMD.
This citrus land wiil remain under the private control of U.S. Sugar due to the absence of
projects and the Jack of ability of the SFWMD to fund any projects.

5. Additionally, 11.S. Sugar is puaranteed to retain its lands after 20 vears viz a
right of first refusal in the Lease. This gives U.S. Sugar the power to continue to operate
for an indefinite period, and that after extracting the full value of its land from the public

trcasury. Furthermore, 1.5, Sugar’s ability to usc its land under the Lease and right of first



refusal could be far more than 20 years because the SFWMD does not have the financial
ability to construct projects cven on the land that is available to it.

f. The SFWMD Governing Board’s approval of the Deal with U.S. Sugar is a
mere land acquisition, for which a water resources development project has not been
identified, and will not accomplish Everglades restoration and protection. There were no
concrete plans for a water resources development project or projects that will utitize this
land when the SFWMD Governing Board approved the Agreement. Nor has the SFWMD
identified a funding source to build the plethora of expensive water management structures
and/or projects, such as storage reservoirs and Stormwater Treatment Areas (“STAsS™),
which will have to be built in the future, and at 2 great public expense, to use the U.S.
Sugar land for Everglades restoration and water guality protection.

7. The SFWMD does not have the financial ability to fund the land acquisition
without drastic cuts to ongoing Everglades programs, inuch less to fund construction and
carry the significant associated operational, maintcnance, and energy costs of actually
making use of the U.3. Sugar land in the manner that was the supposed rationale for the
purchase. By its own admission, the purchase will lcave the SFWMD so financially
strained that it cannot hope to raise the billions of dollars needed to actually do anything
with the U.S. Sugar land except hold it for the benefit of U.S. Sugar. In fact, the SFWMD
has refused, and continues to refuse, to undertake cost estimates for the supposed public
use that is the basis for the U.8. Sugar purchase. The SFWMD Assistant Deputy Director
of Everglades Restoration admitted, al deposition, that the cost 1o build the additional
projects to usc the land would be between $4.5 and $5 billion. Cuiside engineering cost

analyses show that the cost {0 rmplement the conceptual plan that was the supposed basis



for the land acquisition would be four ta six times the acquisition cost that the SFWMD
already cannot zfford, between $5.4 and $8.4 billion. Some stakcholders have proposed
plans that would cost in excess of 325 billion to construct,

2. Moreover, in addition to needing billions of doilars it can not afford in
order for the acquired land to actually be used for the claimed purpose, hundreds of
millions more dollars must first be spent to acquire additional lands from 1.8, Sugar, 2ll so
that the cntire block of land purchased under the Deal may be put to public use. Without
acquaring additional land from U.S. Sugar, as well as affording the billions needed for
constructing nfrastructure on the vast landholdings in question, the land will remain under
the control of U.S. Sugar. In addition, even that additional land is widely dispersed and
would require additional Tands owned by third parties to become usable for restoration.

G. 1).5. Sugar’s land cannot be developed into a project because the SFWMD
does not bave the financial ability to do so. Since the 1.8, Sugar land will continue to be
used for agriculture purposes, the land will therefore not be utilized for 2 purpose within
the SFWMD’s statutory authority to acquire land.

14, The SFWMD’s annval debt scrvice, as a result of the Deal, will rise sbove
the 20 percent debt ceiling mandated under 373.584, Fla. Stat. (2008), as well as the
SFWMD's own newly-raised 30 percent total debt ceiling,

11, The Deal improperly delegates to the SFWMD's Governing Board’s Chair
and Vice-Chair the ability to freely amend the Agrecment without Eull Gwmﬁing Board
approval. |

12. The U.8. Sugar purchase will nepatively impact the Comprehensive

Everglades Restoration Plan (“CERP"}, including restoration projects that were expedited



by the SFWMD under the name AccclerS, which arc necessary to restore and clean-up the
Everglades, The contract for the expedited EAA Reservoir Phase 1 Project, which was to
work in association with the Stormwater Treatment Areas ("STAS™) in the Long Term
Plan, has becn terminated since the proposed land purchase was announced. The Army
Corps of Engineers also announced that it was discontinuing work on the Project
kmplementation Report ("PIR) for the CERP EAA Reservoir Project, thus effectivaly
canceling this important portion of the CERP project. [t is clear that if more than a billion
dollars is spent to simply acquire U.S. Sugar land, there will be no money left to complete
current, and much nceded, Everglades restoration and clean-up projects. The proposed
land acquisition, which is the subject of the Governing Board's action, has already
negatively immpacted the FAA Rescrvoir Project, the Bolles/Cross canal project, the
ECART project, and will have ncgative impacts on other current Everglades restoration
projecs, which impacts will become irreversible once the land purchase is completed.

13 The Goverming Board action will prevent the SEFWMD from carrying ouf s
statutory and regulatory mandate with regards to Everglades Restoration and compliance
with the water quality standards for Lake Okevchobee and the phosphorus criterion for the
Everglades Protection Area, including Tribal leased tands in WCA 3A.

14, The SFWMD bas recently terminated the contract for the construction of
the EAA Storage Reservoir Phase 1, located north of the existing Stormmwater Treatment
Arecas ("STAs”}. The completion of this EAA Reservoir is critical for the efficient
operation of the STAs {which the SFWMD has itsclf claimed), and for compliance with
the Scitlement Agreermnent in S.D. Fla. Case No. 88-1886-C1V-Moreno. The Long Term

Pian adopted by the Florida legisiature recognized that the EAA Storage Reservoir Project



Phase 1 was scheduled for completion in 2009 and would jnfluence inflow volumes and
phosphorus concentrations to STA 3/4. The Legislatore mandated that the Long Term Plan
be intgrated with the Congressionally authorized components of CERP. so that
unneeessary and duplicative costs would be avoided. The SFWMD has now abandoned a
vital water resources project, which is necessary to meet water quality goals, and on which
$256 million has already been spent, merety to buy land that will have no water quality
benefit for at least seven years and probably decades,

15, No project has yet been put forward, nor will the money exist after the
acquisifion cleses, to replace the functions of the projects lost as a result of the Governing
Board's action. This impact on current Everglades restoration projects has already hepun
and wil become irreversibic once the asset purchase is completed. Once the funds are
transferred to U.S. Sugar, there is no recourse to retrieve them, and there will be no way to
avoid the impacts to the SFWMD s Everglades restoration and clean-up mandates.

16.  The U.S. Sugar purchase would result in the same exact traditional
agriculturat use of the land by the same uscr, U.S. Sugar, before and afier the transaction,
but with only onc major difference, the payment of § 536 million of taxpayer money to
U.S. Sugar to engage in the traditional agricultural use. The bulk of the assets cannot be
developed into a project becausc (i) the SFWMD does not have the financial ability to do
sa, (it) the Agreement itself limits the SFWMD's right to use the land unless it excreises
an “option” to purchase 107,000 additional acres for at least an additional $791 million
from U.S. Sugar, and {iii} the lands to be acquired are not appropriately located,

17. The SFWMBD has intentionally failed to specify all programs that will he

cut or delayed to accommodate the U.S. Sugar purchase and the far larger sccondary



transaction contemplated in the Agreement. The SEWMD has also refused to calewlate or
publish implementation and construction costs for the supposed use of the land to be
purchased. SFWMD staff has testified in other litigation that these details will not be
established until after closing, thus attempting to bootstrap its claim that any
administrativc review is speculative until these details are known. However, the
SFWMLD¥'s tailure to act properly is an occasion for administrative or iudicial review, not
an impediment to such review.

i8. it i critical that review of the proposed SFWMD Governing Board's action
occur at this point in time, as any later remedy would he too litile too late. Once the
transaction authorized by the Governing Board's action closes, the funding necessary to
construct and implement vital Everglades restoration projects will be irrevocably lost. As
discussed herein, the substantial and adverse impact on the Miccosukee Tribe is immediate
and not merely hypothetical or speculative.

PRELIMINARY INFORMATION

19. The affected entity is the South Florida Water Management District, 3301
Gun Club Road, West Palm Beach, Florida. The SFWMD Governing Board ratified the
Agreement at issue hery, and thc SFWMD is the lead entity in consummating the U8,
Sugar acquisition, and is primarily responsible for implementation of the projects in the
State’s Long-Tenm Plan, and the Comprehensive Everglades Restoration Plan {“CERP")
Projects, including those that were expedited by the SFWMD under the name Acceler®.
The SFWMD will also issue and service the approximately $536 million in debt neccssary

to facilitate the acquisition.



20. Petitioner Miccosukee Tribe of Indians of Florida {the “Tribe™ is a
federally-recognized and federally-protected Indian Tribe, exercising powers of self
government under a Tribal constitution approved by the Secretary of the Interior, pursuant
to the Indian Reorgenization Act of 1934, 25 U.S.C. § 476, The Tribe's pest office
address is Administration Building, U.S. Highway 41, Mile Marker 70, Miami, FL 33199,
Tel: (305) 223-8380. The names and addresses of Petitioner’s attorneys in this matter are:

Dexter Lehtinen

Felippe Moncarz

Claudic Riedi

LEHTINEN RIEDI BROOQKS MONCARZ, P A,
TH0 N, Kendali Dove, Suite 303

Miami, FL 33156

{305) 279-1166

dwllehtinenlaw.com
frnoncarz@lehtinenlaw . com
criedij@dlehtinentaw.com

21.  The specific final action being challenged is the SFWMD Govemning
Board's May 13, 2009 matification of the Agreement and Lease, and the sigmng of the
Agreement on that same day. (Agreement is attached as Exhibit “A” to this Petition;
Lease, which is incorporated into the Agreement, is attached as Exhibit “B™ (o this
Petitiony This Pctition is filed within 2] days of the date the SFWMD signed the
Agrcement and is therefore timely,

STATEMENT OF AFFECTED INTERESTS

22. The Tribe is an owner of property and a2 holder of land, which is taxable
cutside its federally desigmated lands, within the jurisdiction of the South Florida Water
Management District.

23.  The Tribe’s members reside and work within the Florida Everglades on

indian lands in the Miccosukee Reserved Area (“MRA™), on the border of Everglades



National Park (“ENP”’} and on perpetually-leascd Indian lands in Water Conservation Areg
3A ("WCA 3A"™) and on Federal Reservation lands. The Tribe's members depend upon
the Everglades for their entire culture and way of life, and use the Everglades, including
without limitation Ewvcrglades National Park and Water Conservation Area A Bor
numeroys purposes. The Tribe's land interests include: (i) Federal Indian Reservations,
which includes those intercsts located within the Everglades {Alligator Alley Reservation},
the Miccosukee Resort and Convention Center and Tobacco Shop (Reservations at
Krome}, and the Miccosukec gas station and Miccosukee Restzuran! located along
Tamiami Trail (Reservation at Tamiami Trail); {ii) perpetual Indian Reservation rights to a
portion along the border of Everglades National Park {designated by Congress as the
Miceosukee Reserved Area ("MRA™); (ifi) a perpetual leasc with the State of Florida for
the usc and occupancy of substantial portions of WCA 3A, a vast area of the Everglades
which both the United States and the State of Florida guarantee will he maintained in a
natural statc in perpetuity, (iv) aboriginai titke of Tribal members to portions of the
Everglades; and (v) rights to traditional use and occupancy in Everglades Nationa) Park
and Big Cypress National Prescrve.

24, Existing restoration and clean-up projects have becn terminated, or will be
delayed or suspended, as a result of the financial strain imposed by the SFWMD
Governing Board's action, which will adversely affect the Tribe's recognized interests,
ncluding its interests in the Everplades and its Tribal perpetual lease lands in WCA 3A.

25 The proposed land acquisifion has resulted in the termination of the contract
for thc EAA Reservoir Phase [ Project, and the suspension of the Projeet lmplementation

Report ("PIR") for the CERP EAA Reservoir Project. The Governing Board's action will



climmate and/or substantiaily delay numcrous planned Everglades restoration and ¢clean-up
projects, including the EAA Reservoir Project, which will adversely affect the Tribe's
recognized mterests, including the interests of the Tribe and its members in the Everglades
on perpefual leased lands in WCA 3A.

26.  The SFWMD action taken by the Governing Board will also eliminate
and/or substantially delay projects that the Tribe has sought to have constructed, including
thc EAA Reservoir Phase I Project, and projects in the Long Term Plan that are necessary
for teating water flowing onto Tribal lcased lands in WCA 3A and the Everglades
Proteetion Area. The Long Torm Plan recognized that the EAA Storage Reservoir Project
Phase 1 would influence inflow volumes and phosphorus concentrations to STA 3/4 and
would be completed by 2609. The Flotida Legislature mandated that the Long Term Plan
be integrated with the Congressionally authorized components of CERP, such as the EAA
Rescrvoir Project. Instcad, as a resuit of the proposed land purchase and the Governing
Board's action, the SFWMD is abandoning the EAA Rcservoir Project, which was
supposed to be part of the remedy to clean water going into the Everplades Protection Arca
{the “EPA™). The EPA includes the Trbe's perpctual jeased lands in WCA 3A that the
Statc of Florida has promised to preserve in a natural state in perpetuity for the usc and
enjoyment of the Tribe and its members. The SFWMD Governing Board's action directly
impacts the Tribe's interests as the proposed acquisition has already adversely affected,
and will constitute a de facte abandonment of, key projects in CERP and the Long-Term
Plan that are necessary for Everglades clean-up and restoration in favor of other, as yet
unstated measures, with no indication as to the timing, efficacy or cost-effectivencss of

any replacetnent projects.
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21 It is m the Tribe's substantial interest, indeed critical to it, to ensure that
vital Everglades restoration projects, such as the EAA Reservoir Project, are successfully
implemented, and that the SFWMD is abie to maintain and fuifill compliance with water
quality requiremcnts applicable to Lake Okeechobee, the Everglades Protection Arca, and
the State's promise to preserve the Tribal feased lands in WCA 3A in 2 natural state in
perpetuity. The proposed land purchase, and action of the SFWMD Governing Board, has
resulted in and/or contributed to, the termination of the contract for the EAA Reservoir
Project Phase 1 and will eliminate and/or substantially delay numerous planned Everglades
restoration projects, which will in turn adversely affect the Tribe's rocognized intercsts.

28.  The termination, delay, suspension and/or elimination of water quality and
Everglades restoration projects will adversely impact water quality on the Tribe's perpetual
leased lands in WCA 3A that Tribe's members use and enjoy, as well as lands on which
the Tribe’s members reside and work.

29.  The SFWMD Governing Board's action will have an adverse unpact on the
Tribe’s recognized ipterests, including its interests in the Everglades, and will cause
immediate harm to the Tribe. The harm stems from the proposed land acquisition, and the
SFWMD Governing Board action, which has resulted in and/or contributed to the
termination of the EAA Reservoir Project contract, and not from a series of speculative
future events and budgetary decisions.

30.  In addition to Fiorida’s Administrative Procedure Act, which teguires an
administrative hearing when an apency determines the substantial interests of a party, the
Legislature has mandated that disputes over land manapement plans of 2 water

management district arc 10 be resolved under Chapter 120, Florida Statutes. Fla, Stat. §
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373.1391(1}c). The management of the U.S. Sugar land, and other land owned by the
SFWMD, dircctly impacts lands that the Tribe's members use and enjoy, and reside on, as
well as the Tribe’s substantial environmental intercst. Thus, this Amended Petition is
dircetly contemplated by the statutes that the SFWMD is violating through the Governing
Board action.

31, Absent parficipation in this proceeding, the Tribc would lose any
opportunity for formal administrative review of its substantial interests affected by the
LS. Supar purchase.

DISPUTED ISSUES OF MATERIAL FACT

32. Petitioncr has identified the following potentially disputed issues of
matcrial fact and mixed issues of fact and law:

a. Whether the Governing Board's action is outside the scope of the
SFWMD's authority to acquire property under section 373.139, Florida Statutes.

b. Whether the SFWMD complied with the requirements for an above-
appraised-value purchase of lands under section 373.139, Florida Statutes.

. Whether the land acquisition deal approved by the SFWMD
Governing Board action fails to meet the reguirements of Section 137.13%(2), Florida
Statutes, in that the land purchase alone will not achieve the purpose of flood control,
water storage, the couservation and protection of water resonrces and the protection of
wetlands, without the construction of expensive storage reservoirs and stormwater

treatment arcas, which is not part of the Agreement.
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d. Whether the SFWMD exceeded its statutory authority pursnant to
Section 373.0831, Florida Statutes by acquiring land when it has no detailed plan or plans
for a water resources development project, or projects, to usc the land,

=3 Whether the SFWMD zcted contrary to Scction 373.093{1), Florida
Statutes, which requires leasing for the “best price”, for leasing back the land to U S,
Sugar at below market rate.

f. Whether the SFWMD acted contrary to Section 373.093(1), Florida
Statutes, which requires the leasc to be consistent with the purpose for which the land or
any interest in the land was required.

z. Whether the SFWMD properly accounted for the value of the
preferential lease and right of first refusal,

h. Whether the SFWMD is improperly subsidizing U.S. Supar’s
farming operations.

i. Whether the SFWMD's inability to implement projects on the U.S,
Sugar {and due to funding constraints, coupled with the lease terms, will allow U.S. Sugar
to operate its business at public expense for the foresesable future.

i Whether the SFWMD's environmental justifications for the 1.8,
Suger acquisition are arbitrary and capricious.

k. Whether the SFWMD has any presently defined and achicvable use
for the U.S. Sugar land within the scope of its land acquisition powers.

1. Whether, and when, the SFWMD wiil have the Snancial capability

to utilize the acquired land for any slated pubtic purpose.
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mn. Whether the lack of any plan for the implementation of
improvements on the land invoived in the Deal within a defined or predictable time frame
negates the stated purpose and statutory authority of the transaction.

n. Whether the SFWMD action is in violaton of statutory
requircments that prohibit it from cntering into a contract withoul a commitment for
financing.

Q. Whether the SFWMD action will result in CERP projects, ineluding
the cxpedited projects formerly referred to as Acceler8, from being cancelled or delayed.

p. Whether the SFWMD action caused or contributed to the
suspension of the EAA Reservoir Project Phase 1 Project and the Project Implementation
Report {"PIR") for the EAA Reservoir CERP Project to be suspended.

g. Whether the SFWMD action will resuit in non-CERP projects,
including those in the Long Term Plan, being cancelled and/or timelines for construction
not being met,

. Whether the SFWMD action is contrary the mandate of the Florida
Lepislature in the Amended Everglades Forever Act that the Long Term Plan be integrated
with the Congressionally authorized components of CERP, such as the EAA Reservoir
Project, so that unnecessary and duplicative costs would be avoided.

8. Whether the SFWMD action will result in an extended delay in the
SFWMD not meeting the 10ppb phosphorus criterion into the water being discharged to
the Evergiades Protection Area, which was to be achieved by December 31, 2406,

including on Tribal perpetual lcased lands in WCA 3A.
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. Whether the SFWMD has refused to acknowledpe now what
specific cuts 1t will make to existing programs to fund the Deal and the subsequent larger
land purchase contemplated in the Agreement so as to thwart administrative or judicial
Teview,

u. Whether the SFWMD’s annval debt service will rise to over 20% of
its ad valorem revenue in violation of 373,584, Fla. Stat, {2008} as a result of the Deal.

v, Whcther the SFWMD’s annual debt service will rise to over 30% of
its ad valorem tax revenue in violation of its newly-raised 30 percent total debt ceiling as a
resuit of the Deal.

W, %ethm the Deal gives improper delecgation to the SFWMD's
Governing Board’s Chair and Vice-Chair to frecly amend the Agreement.

X Whether the SFWMD action will compromise its ability to meet its
coic mission in the future.

. Whether the SFWMD action is arbitrary or capricions and contrary
o law.

ULTIMATE FACTS ALLEGED
33.  Petitioner incorporates by reference Paragraphs 1-25 above, as if fully
restated herein,

A, The Enitial Deal

34.  On June 24, 2008, Governor Charlie Crist and the Vice Chair of the
SFWMD's Goveming Board, Shannon Estenoz, announced that the SFWMD would
purchase a future interest in the land and assets of U.S. Sugar for $1.75 billion allegedly to

establish @ “flow way” between Lake Okeechobee and the Everglades. During the prior
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eight months, officials from the Executive Office of the Governor, the District and DEP
had negotiated this transaction with U.S. Sugar.

35 On June 24, 2008, U.8. Sugar and the SFWMD entered into 2 written
agrecment - the “Statement of Principles™ -- setting out the key terms of the purchase of
the U.S. Supar’s assets. This Statement of Principies formalized the terms negotiated,
including the purchase price, the assets 1o be purchased, and the future interest aspects of
the transaction, whereby full payment would be made at closing with title to the assets
transferred six years thereafter.

36.  The Statement of Principles was “ratified” by the Governing Board of the
SFWMD on June 30, 2008, Following that decision a team of negotiators, led by the
Secretary of DEP and including staff from the SFWMD, DEP and the Exceutive Office of
the Governor, negotiated the Agrecment.

37. The Stalement of Principles provided that the final price was to be
confirmed by appraisals. The District’s analysis of the value of the U.S. Sugar land and
asscts came back far below the $2.2 billion true value of the initial proposal {factoring in
the six-year holdover).

B. The Land-Only Deal

38.  In an effort to address this valuation problem, the SFWMD and U.S. Sugar
developed the aitemative land-only structure, reflected in the Aprecment. Under this
approach, U.S. Sugar was to remam in business and continuve to farm for an indefinite
period of time after still receiving more than the SFWMD’s financial consultants® estimate
of the total value of the company. As opposed to the initial proposal, where U.S. Sugar

Was to cease operations afier 2 defined period, under the land-only alternative U.S. Sugar
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would stay in business, retaining ownership of its mill and refinery, and other indusirial
assets.

39.  While the price was claimed to be $1.34 billion, it would actually have been
hundreds of miilions of dollars higher because U.S. Sugar would also have been given a
preferential lease of the land it would sell to the state. For the first six years, U.S. Sugar
could lease its fands at $50 per acre, even though the SFWMD's own estimates are that the
lease value is much higher. In the seventh year, U.S. Sugar would get 2 free lease of its
land. For subscquent years, it was to be granted a right of first refusal against the SFWMD
competitively loasing the land, guaranteeing U.S. Sugar long-term control until such time,
if ever, as the SFWMD can construct the reservoirs and related projocts its staff presented
to the Governing Board as the basis for the land purchase.

40. The SFWMD provided no analysis to the Governing Board of what it
would cost to actually construct a water management project or projects on the U.S. Sugar
land or how it would finance such projects prior to the action. Under the terms of the
proposed amended agreement, this would have meant that U.S. Sugar would get private
use of public lands at public expense for the indefinite future.

C. The *‘New’ Deal

41.  The SFWMD again revised the transaction on May 13, 2609 having found
that the first two deals were vnaffordable. While crafied to make the transaction cost
appear smalicr, the new deal is structured so that to actually make use of the land
purchased, the SFWMD would nced to pay approximately the same $1.34 billion price as
the Land-Only Deal. The new structure divides the purchase into a $536 miilion first step

and a $791 million second step.
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42.  This latest deal, like its predecessor actions, constitutes a purposeless tand
acquisition not tied fo any project by the SFWMD that docs not claim to have any ability
to do anything beyond the acquisition. The net result is that while the initial public cost is
reduced, the lack of public purpose remains and all that results is U.S. Sugar continuing to
usc its land after receiving the full value thereof from the public treasury.

43. The latest deal requires the SFWMD to pay $536 million apparcntly for
73,000 acres of land. However, only 20,000 acres are usable for SEWMD's stated
purpose. Roughly 33,000 acres arc comprised of citrus land located outside the SFWMD's
stated projoct configurations. Of the remaining 40,000 acres of land, the SFWMD can use
only half over the next twenty years unless it purchases the rematning 107,000 acres of
U.S. Sugar land. To do so would require the SFWMD to pay the balance of the $1.34
billion purchase price, or any higher valuc of that as the land may be appraiscd at the time
of purchase, whichever is higher. As indicated, the SFWMD has conclusively detenmined
that it has insufficient funds to buy that balance.

44. The SFWMD has never stated what would actually be done with U.S.
Sugar’s tand, much less where the money would come from to make public use of what
the SFWMD wants to purchase. The SFWMD has provided no analysis of what it would
cost to actually construct projects on the U.S. Sugar land, identified what those projects
would be, or determined how it would fiancé such projects. Therefore, 1).S. Sugar gets to
cash out from the public treasury and continue private usc of public lands for the indefinite

future,
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45, The latest deal improperly delegates the SFWMD's Governing Board's
Chair and Vice-Chair the ability to freely amend the Agreement without full Governing
Board approval.

46.  Upen information and belief, the SFWMD has failed to cstimate the
construction cost of the projects that it claims are the basis for the 1.8, Sugar Deal so as to
avoid administrative or judicial review of the issuc or whether such 4 project can cver be
imp_lemcnted,

D. Project Cuts to Pav for U.5, Sugar Debt Service

47.  To pay for this acquisition, the SFWMD will redirect funds from currently
planncd restoration projects and projects in the Long-Term Plan, The SFWMD signed the
Agreement with no detailed plan of a water management project for which the U.S. Sugar
land will be used, and with no plan for replacement projects that will provide the
restoration and clcan-up function of the existing projects being abandoned.

48.  For the forcseeable future the only effcet of the SEWMD Governing Board
action will be to grant 2 massive public subsidy to 1.5, Sugar, which gets to lease its land
indefinitely and at a fraction of the public expense. The SFWMD will make snnual dobt
service payments of over $43 million for just the first step, 73,000-acre purchase, that
results in littie more than subsidizing U.8. Sugar’s business, and in return, will pet only a
small fraction of that back (approximately $6 million) in rent from 1.3, Sugar. The
SFWMD is therefore paying over seven times as much to finanice the cash payment to U.S.
Sugar as U.S. Sugar is paying in rent to retain control of what is sold.

49.  The SFWMD has attempted to justify the acquisition on the grounds that it

is needed for Everglades rcstoration. The SFWMD is cxpending essentiaily ali it

i9



Everglades restoration resources on this acquisition, based on little more than a speculative
hope that it can one day make usc of some of the U.S. Sugar lands for restoration and
clean-up. The SFWMD {i) has not yet defined any alterative projects 1o replace those
being climinated; (i) has no defined plan for a water resources project that will use the
land being acquired; (jii} has no ability to secure the funding necded to build the new
restoration projects it vaguely alludes to in its public presentations; and (iv) has no
financial ability to exercise the option to purchase the rernaining lands. No alternatives to
the important Everglades restoration and clean-up projects being shelved or delayed will
be realized from the .S, Sugar acquisition for decades, at best.

5. The SFWMD also failed to account for the impacts on the Everglades that
will result from abandoning existing projects, including the EAA Reservoir Projcct, the
Comprehensive Everglades Restoration Plan (“CERP"), and Long-Term Plan projects, that
will be cancelied or delayed to pay for U.S. Sugar land. Nowhere has the SFWMD set out
a plan for acquiring, and financing the acquisition of, the other land needed for the so-
called “restoration.” The SFWMD has not identified where the cstimated $5.4 to $8.4
billion would come from to build the project or projects that will be necessary {i.e.
reservoirs, STAs, or any other infrastructure) that will be necessary to use the land being
acquired for Everglades restoration or ¢lean-up purposcs. Nor is there any analysis of the
implications of abandoning the federal-state partnership on CERP, which could in tum
result in giving up any federal funding while at the same time spending zll of the
SFWMD's resources on acquiring the U8, Sugar land.

31, Under the Agreetnent, the SFWMD will acquire significant amounts of land

that cannot be used for a sp-called “flow way” under any conceivable scenario, particolarl
¥ ¥ P ¥
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since the U.S. Sugar land is non-contiguous and spread throughout the EAA. The
SFWMD has claimed that it will attempt to scll off unneeded lands, but this arbitranly fails
to note that under the current contract and preferential lcase, U.S. Sugar has encumbered
the land such that the SFWMD cannot do anything other than facilitate U.S. Sugar’s
continved farming, on preferential terms, at the public's expensc for many years to comoe,

52.  The debt used to finance the acquisition {the “Purchase Debt™) will place
the SFWMD near its current maximum debt service limit {the "Debt Cap™), as set out in .
thc SFWMD’s Debt Management Policy, Articie IV, South Florida Water Management
District Policies and Procedures. The Purchase Dobt will be approximatety $43 mitlion
per ycar for the first stage alone. To utilize the U.S. sugar land, the SFWMD will,
however, need to undertake the second stage purchase which will cost 1.5 times as much
as the initial stage. This second stage purchase would place the SFWMD above its Debt
Cap. Based on the SFWMD’s own revehue prajections, the $791 million plus sccond
stage purchase is not feasible. Thercfore, the SFWMD, upon closing of the Deal, would
have incurred the Purchase Debt and transferred the proceeds to U.S. Sugar.

53, Additionally, the SFWMD has moved itself above its newly-raised 30
percent total debt ceiling and above the 20 percent debt service cap applicable to the
SEFWMD mandated under 373.584, Fia. Stat. (2008). The Deal will cause the SEWMD
debt service to risc to approximately 31 percent, in violation of 373.584, Fla. Stat. (2008).
SFWMD is also in violation of this statute by taking action fo issuc debt in excess of

percent,
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E. The Agency Action is an improper De Facio Abandonment of CERP
amd other restoration and clean-up projects

54.  The US. Sugar purchase will negatively impact the Comprehensive
Everglades Restoration Plan (“CERP") and other ongoing projects, necessary to restore
and clean-up the Everglades. As a divect result of the U.S. Sugar acguisition, the SFWMD
will cancel and/or delay projects, including projects that were expedited under the name
Accelerd, such as the EAA Reservoir Project, and those in the Staie’s Long-Term Plan.
Indeed, the contract for the EAA Reservoir Project, Phase | has already been terminated.
The proposed tand acquisition has also already negatively impacted the the Bolles/Cross
canal project, the ECART project, and will have negative impacts on other current
Everglades restoration projects, which impacts will become irreversible once the land
purchase is completed.

55. Upon closing on the Deal, the SFWMD will have irrevocably departed from
current CERP andfor Acceler8 andfor expedited projects, and Long-Term Plan projects,
having committed the funding to acquiring 1.8, Sugar land. Even if replacement projects
arc available, the SFWMD has not identified any sources for the capital or debt service
revenus needed to implement such projects in order to replace the functions of the projects
that will be Jost in the rush to make the 1.8, Sugar land acquisition. Furthermore, the
SFWMD will not be able to actally do anything with the U.S. Sugar land for the
mdefinite future due to Tack of funding.

36.  The SFWMD was supposed to meet 10 ppb in waters being discharged to
the Everglades Protection Arca by December 31, 2006 but bas failed to do so. Some of the
projects, including the Compartment B and C STA expansions that were to work in

concert with the EAA Reservoir Project to help the SFWMD meet water quality goals,
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may now be abandoned or delayed to fund the land acquisition. Beceuse the SFWMD i
expending its available project funds for land that is encumbered by leascs and intends to
us¢ a portion of that land for any new replacement projects, it could not even begin
implcmenting projects until 2016 to replace those that were due to be completed in the
near future. This is assuming that there will even be any money to build replacement
projects afier- more than a billion dollars is spent just buying land. Absent new revenues
(none have been identified) the SFWMD will not be able to actually do anything with the
land it acquires for the indefinite future,

F. The Agreement Does Not Comply With the Requirements for Land
Acquisition for Water Managemeni

$7.  The power vested in SFWMD to acquire land is not absolute and is limited
to the lawful exercise of its discretion, which is subject to chalienge by a substantially
interested party such as the Tribe. The Legistature has specifically declared that land
management plan disputes arc subject to the Florida APA. (Fla. Stat., Chapter 120); See
Fla. Stat. § 373.1391(1}c).

58, Scction 373.139, Fla. Stat., limits the SFWMD's power to acquire land and,
among other things, allows land to be acquired only for “flood control, water storage,
watcr management, conservation and protection of water resources, aquifer recharge,
water resource and water supply development, and preservation of wetlands, streams, and
lakes.” Fla. Stat. § 373.13%(2). None of these purposes are met by the U.S. Sugar
purchase. The acquisition of property merely to be leased back to the seller for the
indefinite future does not meet any public purpose, much less fall within the restrictive list

of required uses under §373.139,
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59. Section 373.0831(2) shows that it was the intent of the Florida Legisiature
that water management districts, including the SFWMD, tuke the lcad in identifying and
mplementing water resource development projocts. The 1S, Sugar fand acquisition is not
a water resource development project, nor has the SFWMD identificd a water resources
project or projects for which the land will be used. The SFWMD has cxceeded its
statutory authority by approving an Agreement to spend $536 million merely fo acguire
land without identifving a detailed water resources development project or projects for
which the land will be used.

. The Deal is Arbitrary and Capricious and Serves No Public Purpose,

60.  The SFWMD’s purchase of this land for purposcs that it has no ability to
cffectuate, and at the expense of curtent Everglades restoration projects, s arbitrary and
capricious. The only party that will benefit is U.S. Sugar, which continues to control its
land for 56 long as the SFWMD remains financially crippled by the purchase debt.

al. The SFWMD has already terminated the contract for the EAA Reservoir
Project Phase 1. Once the purchase price is paid to U.S. Sugar the SFWMD will have
effectively coromitted itself to abandoning the Acceler$ andfor expedited projecis on
which 1t has alrcady spent hundreds of miilions of dollars, including the EAA Rescrvoir
Project, and those in the Long-Term Plan that are necessary to meet the already overduc
water quality goal. To date, the SFWMD has not proposed any alternative projects to
replace those that will be cancelled or delayed, nor identified whare the funding for any
such altcrnatives would come from.

62, Because of the SFWMD's lack of analysis of this critical issue, its action is

arbitrary and capricious.
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63.  The SFWMD Governing Board's action will add decades of delay to vital
Everglades restoration and clcanup projects, thereby injuring the Everglades and the Tribe,
The SFWMD action will eliminate and/or substantialty delay projects that the Tribe has
sought fo have consitucted to protect the Everglades, including the EAA Reservoir Phase |
Project, and the projects in the Long Term Plan, which are necessary t;:& treat water flowing
int the Everglades Protection Arca, including Tribal Icased lands in WCA 3A, which the
State of Fiorida promised to preserve in a natural state for the use and enjoyment of the
Tribe, The Miccosukee Trbe, _and ite members, have suffered immediate harm from the
iand acquisition and/or Governing Board action, which has caused or contributed to the
termination of the EAA Reservoir Phase 1 Project, which the SFWMD itself stated was
part of a remedy that was supposed to work in concert with STA expansions, fo help
rectify water quality probiems in the Everglades Protection Avea.

GOVERNING RULES AND STATUTES

64.  The specific statutes and regulations reguiring that the agency action be
declared invalid include sections 120.569, 120.57, 373.019, 373 DR1, 3730831, 373.093,
373.139, 373.4592, 373.584 Florida Statutes, and Chapters 62-302 and 28-106, Florida
Administrative Code.

RELIEF SOUGHT

Petitioner requests that the SFWMD refer this matter to the Division of
Adminisirative Hearings; that an Administrative Law Judge be assigned lo conduct a
hearing concerning the issues raised by this Petition; and that the SFWMD Governing
Board Action be declared invalid for the reasons set forth berein.

Dated: June 3, 2006
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Respectfully submitted,

LEHTINEN RIEDT BROOKS MONCARZ, P A.
Dexter Lehtinen, Fla. Bar No. 265551

Felippe Moncare, Fla. Bar No. 182160

Claudio Riedi, Fla. Bar No. 984930

7100 N. Kendall Drive, Suite 303

Miami, FL 33156

(305) 279-1166 (Tel)

{305) 279-1365 (Fax)

dwitdiehtinenlaw.com

Afttorneys for Petiboner Miccosukee Tribe

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a fruc and comrect copy of the foregoing Petition has
been sent via hand-delivery to the South Florida Water Management District, 3301 Gun
Club Road, West Palm Beach, Florida 33406 on this 3rd day of June 2009.

o Wt

Dexter Lehtinen
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AMENDED AND RESTATED AGREEMENT FOR SALE AND PURCHASE

THIS AMENDED AND RESTATED AGREEMENT FOR SALE ANP PURCHASE
(this “Agreement™} is made as of May /.3 . 2009, by and among UNITED STATES SUGAR
CORPORATION, a Delaware corporation (“Parent™), SBG FARMS, INC., a Flonds
corporation (“SBG”) and SOUTHERN GARDENS GROVES CORPORATION, a Flosida
corporation  {“SOGC™ (collectively, “Geling Subsidiaries” and, together with Parent,
individually and colizetively, the “SELLER™), and the SOUTH FLORIDA WATER
MANAGEMENT DISTRICT, a public corporation created under Chapter 373 of the Flonda
Stetules, as BUYER (together with its successors and assigns, “BUTYYER™. BUYER and cach
SELLER are referred to herein individuaily as p "Pary™ and coliectively as the *Parties.” Each of
the Farent and BUYER shall furnish 1o the other an oripingl of this Agreement executed on is
brhell promptly after execution.

For and in consideration of muluat covenants set forth heremn and other gond and valusable
consideration, the sufficiency and receipt of which are hereby ackmowledged, and in further
consideration of the terms and condifions hereinafter set farth, the parties hereto, imtending 16 be
legally bound, agree ac follows:

1. A EMENT TO SEL B

a. SELLER and BUYER bave previously entered into an Agreement for Sale and
Purchase daied December 28, 2008, as amended by that certain First Amendment
to Agreement for Purchase and Sele dated January 15, 2009, that certein Second
Amendment to Agreement for Puchase and Sale dated February 12, 2009 and
that certain Third Amendment to Apreement for Purchase and Bale dated March
12, 2009 (eallectively, the “Original Agreement”) for approximately 180,000
acres. In connection therewith, SELLER and BUYER have now apreed to
amend and restate the Original Agreement (0 provide, among other thipgs, that
SELLER sha!l scll and BUYER shall purchase approximalely ¥2,813 acres on
the Closing Date and BUYER shail theresfier have an option to purchase the
remaining epproximately 107,817 acres in accordance with the provisions hereol.
Accordingly, by cxecution of this Agreement, the Originel Agreement shall be
deemed to be compietely amended, resteted, replaced and superseded by the
terms of s Agreement.

b.  The SELLER hereby agrees 10 sell 10 the BUYER and the BUYER hereby agrees
1 buy from the SELLER, subject 0 the terms and conditions hereinafter set
forth, that certain real property located in Hendry, Glades, and Paim Beach
Counties, Florida {eollectively, the “Countics™), lepelly deseribed in Exbibit
"A* gttached herelo and made a part hereof; it being understood that the parties
anticipaie that the totz) acreape of the Premises shall be approximately seventy-
rwo thousand eight hundred thirtesn (72,813} acres, logether with a)l and singutar
the rights, tencments. hereditsments and apporicnances thereto helonging or in
apywise appertaining {hereinafler referred (o as the "Premises")y it being aproed
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that in no cvent shall the Premises include any unharvested cittus and planted
sugar cene crops, which Seller shall retain subject to the tomns of the Lease
{provided that pursuant to the Lease any cane stubble existing at the end of the
Tenase term shell belonp to BUYER). Subject 1o the Title Execeplions, the
copveyance of the Premises will include, without limitation, 2l citrus groves,
fixtres, buildings, structures, mprovements, PUmps, PUMp OLOTs. pump
stations, culverts, ditches, canals, levees, roads, bridges, 2nd ali other imipation
and drainage works and infrastmcture located on the Premises and any and all
cther right, title and interest in and to the Premises, including bul not limited 1o
all iops end timber rights, all water rights, all mineral nghts, all oil and gas riphts,
sli pasturage rights, s}l grazing rights and all other rights connceted with the
beneficial vse end enjoyment of the Premises; as well as efl right, title and
interest in all allcys, ronds, srects, streoms, canals, ditches and other watcr
hodies Jocated on the Premises, appurtensnt io the Premises or which may
provide eccess to the Premises; and all night, title and imterest in any alleys.
roads, streets and easements included within the Premises. appurtenant 1o the
Premises or which may provide acoess to the Premises,

e.  Notwithstanding anything in this Agreement to the contrary, but subject to the
express conditions of this Agreement, in no event shall any of SELLER™ or
BUYER's sights or obligations hercunder be decmed to be conditioned upon
BUYER entering inlo any third party agreements including, without limitation,
1egl property swaps, asset purchases or sales, or real property purchases or sales.

d.  Should BUYER determune before or afier Closing thal minor adjustments to the
relative boundanes of the PPremises and SELLER ‘s retained iands {but only to the
extent thal SELLER then owns such {ends) would advance BUYTER's purposes
for the Premises, SELLER and BUYER =agreec 1o mutusily and reasonably
cooperate to consider whether a muhually agreeable lamd swap can be
huplemented, withowt additionst consideration, 1o accomplish such objective, it
being apreed that iF either Party determines that such swap cannot be
accomplished on terms and conditions soceptable thercto, then such Party may
elect to not enter into such Jand swap without any further obligation or habihity.

2 FUR cC

The purchasc price for the Premises is FIVE HIUNDHRED THIRTVY-51X MILLION
FOUR HIUNDRED EIGHTY-SIX THOUSAND ONE HUNDRED EIGHTY AND No/10i{
V.S, Doliars ($536,486,180) {the "Purchasc Price") payable at time of Closing by 2 wire transfer
in immediately availeble funds from BUYER to Tile Company (“Closing Agent™), to be
disbursed by the Closing Agent by wire transfer in immediately svatiable funds to SELLER at
Closing, subject only 1o the prorations and adjustments as otherwise provided in this Agreement,
The Purchase Price is subject to odjustment baged upen $7.368.00 per acre muloplicd by the
actual amount of acres reflected on the Surveys {as defined in Section 5).

b=
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3.  IMMEFORACCEPTANCE

This Agreement shell not be effective uniess it is excented and delivered by the SELLER
1o the BUYER on or before May 12. 2009, and is exccuted by the BUYER on or before May 14,
2009, Notwithstanding the foregoing, in the event this Agreement is executed by the SELLER
and defiversd to the BUYER after May 12, 2009, BUYER, i BUYER's sole and absolute
discretion. may extend said date until the date the BUYER sctualiy receives this Agreement fully
executed by the SELLER. The effective date of this Apreement ("Effective Date™), for puaposes
of performance, shall be regarded as the dele when the BUYER has signed this Agreement.
Acceptance end execution of this Agreement shall void any prior confracis or egrectnents
berween the parties concerning the Premises unless incorporated by reference herein.

4, LOSING DATE

Subject to the terms and conditions of this Agresment, unless this Agreement shall have
been eariier terminated in accordance with its terms, the consummation of the sele and purchase
of the Premises (the “Closing”™) shall occur (2) on or before ninety (90) days after the fater 1o
oceur of {i) Validation, or (ii) the expiration of the Selicitation Pericd {as defined in Section 25
below). st the offices of SELLER’s counsel in West Palm Beach, Florida. or (b} at such other
time, place and manner (including via facsimile or electronic transmission) as may be mutually
agreed to ir writing (without any obligation to do so} by the Parties hereto (such time and dare on
which the Closing occurs being referred to herein as the “Closing Timne™ and the “Closing Date”,
respectively). Notwithstanding the foregoing, either SELLER or BUYER may terminate this
Agreement by written notice to the other if Validation has not been issued by Mareh 31, 2010
{"“Ouside Date™).

5. EVIDENCE QFTITLE

2 Survey. As of the Effective Date, SELLER, at BUYER’s reguest, has cavsed
surveys of lands to be prepared which include, among other lends, all of the
Premises (vach, @ “Prior Survey™ and collectively, the “Pger Surveys™). BUYER
agrees that #t shall reimburse SELLER in the amount of $5,775,000 in connection
with the preparation of the Prior Surveys within forty-five {43) days afler the
Effective Date (it being understood (hat this obiigation shall sarvive any
termination of this Agreement), Any additional cost or expense ¢f the Prior
Surveys in excess of $5,775,000 shail be bome by SELLER., BUYER, at
BUYER's sole cost and expense, shall directiv contract for and shall cause the
Premises to be separately surveyed, which separate surveys {gach, a “Survey” and
collectively, the “Surveys™ shall: (i) be made by = duly lcensed Fiorida
surveyor; (i) be prepared in accordance with the minimum technical standards
set forth by the Ficrida Board of Land Surveyors pursuant (o Sectiop 472 627,
Florida Stanstes, and Chapter 614517, Florida Administrative Code and those
certain Tequirements sel forth in Schedule S.a. uniess otherwise agreed o hy
BUYER; (iii} not be reguired 10 reflect improvements localed within the
boundaries of the Premises, except as may otherwise be required by Scheduie
S.a.: (iv) contain a legel deseription of the Premisss (or applicable portion
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thereof; and {v) contain a certificate in favor of SELLER, SELLER's counsel,
BUYER, BUYER's counsel, the Title Company {as defined herein), the Title
Agent (as defined herein), the corpomate truslee issuing the Centificates of
Participation, any credil enhancer securing the Cenificates of Participation and
other Persons as reasonably designated by BUTYER. Upon receipt of any Survey
hy BUYER, BUYER shall promplly deliver certified copies of the same lo
SELLER, in the number of copies reasonably requested by SELLER at BUYER's
expense. BUYER shall provide SELLER with written notice of any objections to
the Surveys (the “Survey Obiections”) within thirty (30) duys after receipt of the
same, it being agreed that BUYER shail deemed io have accepted the matlurs
disclosed in the Surveys to the extent BUYER docs not timely provide notice of
such Survey Objections within such 30-day period.  From and after the Effective
Datz, BUYER shall approve in writing the scope of work, including the cost
thereof, for the Swurveys, and upon suwch opprovel, BUYER wall direci the
surveyors o prepare the Surveys in accordsnce with a contract directly between
BUYER and the surveyors. BUYER shall pay the costs of such Surveys ne more
frequently than monthly within thirty (30) days ofter receipt of invoices thercof
(it being understood that this obligation shall sarvive any terminstion of this
Agreement). Prior to Closing, BUYER, &l BUYER's sole cost and expense, may
reguest updates of the Survey from time to time {the “Survey Updates™).

Tithe Binder. SELLER has received Chicago Title Insurance Company ("Title
Company™, Commitment Report No. 300804668 (Drafi No. 3} dated June 30,
2008 as to lands in Glades Cousty, June 19, 2008 as to lands in Hendry County
and July 3, 2008 as to lands in Paim Beach County which included the Premises
{collectively, fhe “Oudginal Commitment™, together with copies of the
exceptions set forth therein. The Oripinal Commitment is acceptable to and
approved by BUYER subject to the objections raised in BUYER's lefter to
SELLER dated February 6, 2009, except for objections to Nos. 16, 68, 151,
194X, IMY, 194Z, 194AA, 267, 287A, 288 and 494 (3oicly to the extent thal
such title exception encumbers the Premises) of Schedule B-B of the Onginal
Commitment and the objection to oil, gas and mineral reservations set forth in
Paragraph No. 24 of such letter {solely to the extent thet such e exceptions
encumber the Premises), which objections BUYER hereby waives (the
objections set forth in such leuer that are not waived as set forth above and which
relate to the Premises are herein called the “Title Objectipns™). SELLER shall
heve thirty {30) days after the Effective Date 1o cause the Title Company 1o Issue
and deliver to RUYER & title binder or binders for the Promises with lepible
copies of the deeds vesting title in, and conveyving title from, SELLER and all

comnitting the Title Company to issuc in BUYER’s favor an ALTA hitle
insurance policy or policies insuring BUYER’s interest in the Premises
(collectively, the “Title Policy™ in the amount of the Purchase Prce {it being
agrecd that separate policies may be issued for each portion(s) of the Premises
that are owned by cach of Parent and #is Selling Subsidiaries so long as (he
apprepule smount of the tile insurance is equal to 100% of the Purchase Price).
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BUYER shalf provide SELLER with written notice of any objections to the Title
Dinder within thirty {30} days after raceipt of the same, it being agreed that (A)
BUYER may only object to matiers in the Titie Binder that have not already been
approved or deemed approved by BUYER in the Onigmal Commitment or the
Survey {L.c., matters other than the Title Objections or Survey Ubjections) and
{B) BUYER shall be decrned to have accepted the matters disclosed in the Title
Binder to the extent BUYER does not timely provide notice of tht such
objections within such 30-day period {eny such timely writien objections 1o the
Title Binder are herein calied the “Additgual Title Objections™. Prior to
Ciosing, BUYER may request updates of the Title Binder from time 1o time (the
“Title Updstes™). BUYER shall provide SELLER with writien notice of any
objections to the Title Updates or Survey Updates within thirty (33) days after
receipt of the same, it being agreed that (A) BUYER may only object to mamers
that bave not afready been spproved or deemed npproved by BUYER in the
Oripina! Commitment, the Title Binder or the Survey or any prior Title Updates
or Survey Updates and (B} BUYER shall be deemed to have accepled the matiers
disclosed in the Title Updates or Survey Updates to the extent BUYER does not
tmely provide notice of the such objections within such 30-day period (the
Survey Objections, Title Objections, Additional Title Objections und any timely
objections to Survey Updates and Tile Updates as provided above are
collectively referred to herein as the “Objections™. The amounts of re-insurence
oblained by the Titic Company and the title companies providing such re-
insurance shall be reasorably acceptable to the Parties. Assuming thet BUYER
does nol terminate this Agreement pursuant to Sectien T.axwi, Lien, al the
‘Ciosing, BUYER shall accept title 10 the Premises and the Title Policy, subject to
the following {eollectively, “Title Exveplions™):

i. Real property taxes, aescssmonts and special district levies that are no! yet
dut and paysble, for the yesr in which the Closing occurs, and for

snbseguent years, and

ii. Al of those certain matters set forth on Schedule B-H to the Title Binder
and any updates thereof and any matters that may be shown by the Survey.
in each case, as of the Closing Date, subject to SELLER’s obligation to
cure Curable Title Defects, if any, as defincd i and pursuam to Section
5.c. below,

Oumer's Affidavit, Curable Tille Defects, SELLER shadl: {1) deliver to the Title
Company the Owner's Affidavit at Closing, together with any other custorsary
resolutions that may be reguired by the Title Company to evidence the corporate
euthority of each SELLER to enter isto this trensaction and convey its Tespeclive
riphts, title, and interests in and to the Premises to BUYER, and (i) be absolutely
obligated to satisfy, discharge or release of record or insure over at Closing {A)
any znd al} mortgages, consensual liens {i.e., signed by the appropriate SELLER),




d.
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construction hens filed under Chapter 713, F.S., Notices of Commencement (as
defined in Sectiop 713.01{22), Florida Siatutes) end final and unappesiable
liquidated judgments as 1o which & SELLER has been duly served (i.e., not a
default judgment withou! notice), all regardless of amount, which encumber He
Premises, {R) any liguidated default judgments and other liens as to which the
fixed amount to discharge the same can be ascertained from the face of the lien
instrument, &il up to an apgregate ammount of ONE MILLION TWO HUNDRED
THOUSAND AND NO/AGO U.S. DOLLARS (51,200,000.00) (coliectively, the
“Curable Title Defects™), in each case, withoul any cbligation to commence any
antion or proceeding in connection therewith. Other than the Curable Title
Defects, in no evenl shall SELLER be deemed 1o have any obligaiion 1o cure any
other title or survay matters (incinding the Objections that are not othorwise
expressty referenced in clauses (i} and {i3) above); provided, however that prior
10 or at Closing, SELLER shall, at its solc cost and ¢xpensc, satisfy, solely 1o the
extent that the same are inciuded in the Title Binder, Hems Nos, 1{2), 2 (solely
with respect to morigagors), 3, 4, 5, 6, 7, 8, 10 and 12 set forth in Chicago Title
Insymance Company Comrrdtment Reporl No. 300804668 (Draft No. 2) dated
September 17, 2008, and [tem No, 14 in Endorsemert Moo 2 10 Commitment
Report No. 300804668 (Draft No. 2) issucd by the Title Company deted October
14, 2008, solely as the same relale Lo the Counties within which the Premises are
located and not any other counties {e.g., SELLER may obtain a partial release of
morigage{s) to release the Premises from any such morlpages bul not release the
portion of any property not being conveyed by SELLER 10 BUYER).

Tide Apenl. Al title ipsurance shall be issued by an authorized agenmt (“Title
Agept™ for the Title Company, and botk SELLER and BUYER hercby waive
any conflict which may exist by virtwe of the Title Agent also serving as legal
coumsel to SELLER.

Encunbrances arjsing from and afier the date of this Agreemnent. From and after
the Effective Date, SELLER shall not ciecute or record any agreemernd or
Uistrument in any way affecting the title to the Premises or prami, convey.
encumber, lease fexcepl as otherwise provided in Segtion 12.a.xvii} or consent to
the imposition of any additional lien on any portion of the Premises without
RUYER's prior written consent; provided, however, that BUYER shali nol have
sny right to objeet to SELLER’s recording of any instruments, for corrective fitle
mstruments or in connection with any Hnancings or refinancings permitied by the
terms of this Agreemeant,

Removal of Portions of the Premises.  Prior o Closing, BUYER bas the sight to
unilaterally elect to remove any portion of the Premises that is svhjeet to any title
or survey matters objectionable to BUYER so long s there is no reduciion in the
Purchase Price. BUVYER and SELLER may mutually agree, cach in their sole
and absolute discretion wathout any obligation to do so, as to any removal of any
portion of the Premises that is subject to any title or survey matters objectionable
to BUYER as to which BUYER is requesting a reduction in the Purchase Price;




provided that if the Parties canmot agree, much in their sole and absohute
discretlion, ther BUYER’s sole remedies shall be (x} to terminate this Agrecment
pursuant to Section 7.u.xvi , o7 (¥) to remove the portion of the Premises without
8 reduction in Puchase P'rice. Notwithstending the foregoing, BUYER shall
have the right to exclude from the Premises up to One Hundred Twenty {120)
acres of land that is uminsurable {withoul additonal cost to BUYER, unless
SELLER elects 10 pay such additionsl insurance costs) or contains abligations
that arc prohibited by law as applied to BUYER, in which cvent BUYER and
SELLER shal! swtomatically adjust the Purchase Price by an amonnt equal 1o the
aggregate sum of the valve for each such acre excluded {based upon the
epplicable valuefs) set forth in Schedule 5.f attached hereto). In the cvant thai
any portion of the Premises is removed from the Premises as permitted under this
Section 5.f., (i) BUYER shall provide access and uhlsty {including drainage}
easements to SELLER, in form and substance (including rights of rclecalion)
reasonebly accepteble to SELLER and BUYER, if such easements are necessary
in order for SELLER 1o continug to have legal and physical sccess and w0
preserve existing drainage {to the extent precticable over existing roads and
drainage arcas) to and from such property, together with any applicable utility
service, and ¢ii) SELLER shall provide access and utility {(including drainage)
casements 1o BUYER or o third party to whom BUYER has sold o portion of the
Premises, in form and substance reasonably acceptable to SELLER and BUYER,
if such ensements are recessary in order for BUYER or such third perty to have
lepal and physical access and to preserve existing draipage (lo the extent
practicable over existing roads and drainage areas) o and from the Premises (or
affecied portion thereof), together with any applicable utility service.

e Title and Survey Costs. SELLER shall pay: (i) any and all costs (including search
charges and premiums) required for the issuance of the Title Binder and
continuations and extensions thercof {including any end 1!l updates thereof) and
the Tile Policy, other thun any costs for he fssuance of sny endorsements; and
{ii} the costs of the Prior Surveys to the extent they exceed $5,775,600. BUYER
shall pay: {a) any costs for the issuance of any desired or applicable
endorserments to the Title Policy; (b $5,775,000 wo SELLER in reimbursement of
the costs of the Prior Surveys within forty-five (45) days after the Fffective Date:
and {c) the costs of the Surveys and any Survey Updates.

h.  Title Insurance Policy. SELLER shall request the Title Company to issue a Title
Binder that commits to ivsue a “Formerly American Lund Title Association
Owner's Policy Form B-1970 (Revised 10-17-70 and 18-17-34)" without
creditor’s rights exceptions (the “197) Policy™). SELLER and BUYER shall
provide any reasonable documentation in their respective pussession requested
by the Tille Company in conuection with the issuance of such 1970 Pelicy,
provided that SELLER shall have no obligation lo deliver such 197 Policy.

i Quil-Clairs Deeds. SELLER agrees, at any tme after Closing upon writien
request of BUYER, 10 execule any correclive quil-claim deeds thal may be
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necessary to effectuate this transaction, including the conveyanee of stnps, gaps
and gores. This Segtior 5.3, shall survive Closing.

SELLER'S DELIVERIES

SELLER shall make available to BUYER, to the extent tn SELLER's possession
or Teasohable control, the following documents and instnaments related to the
Premises within ten (10) days aficr written request of BUYER, except as
specifically indicated:

itl.

Copigs of any reports or studies (including engineening, environmental,
soil horings, and other physical inspection reporis) with respect to the
physical condition or operation of the Premises, if eny.

Copies of all licenses, variances, waivers, permits {including but not
Hmited to all surface waeier management permits, wettand fesource
permits, consumptive use permnits and emvironmental resource peTIRits
issued by the BUYER), sulhorizations, and approvals requived by law or
by any governmental or privele authority having jurisdiction over the
Premises, or any portion thereof (the "Governmental Approvajs'}, as well
as copies of all unrecorded instruments which are material to the use or
operation of the Premises, if any.

Copies of sll contracts, agresmenis, insurance policies and all other
information to the extent related to the Premises and reasonably needed by
BUYER to evalusle this trapsaction,

Copies of reports showing the acreage of sugar canc planted, the tons of
sugzr cane harvesied from such planted acreage, and the “sucrose % cane™
of such harvested acresge, in order to facilitate Jand exchanges or
dispositions related to surplus portions of the Premises by BUYLIL,
subject 1o the rade secret protocol established by SELLER.

With respecet 1o any such infermation made availabic to BUYER pursuant to this
Sectipn 6.8, that is proprictary or “Trade Scerel” (as defined under Seclion
$12.081, Florida Statules), BUYER shall follow the trade secret protocol
established by SELLER stiached herelo as Schedule 6.2.).

Notwithstanding the foregoing, in no event shall SELLER be obligated to provide
any {i) financial or accounting information (c.p., pro-formas, tax retums,
praduction reports, financial statements, appraisals, etc), other than reports hsted
in subsection {a)iv) above; (i) confidential mformation {i.e. subjecl 1o &
confidentiality agrectment with another party); (iti) information that is proprictary
{except for the information desented in Paragraph G.a. abevel, o (ivh



information ihat pertains 1o SELLER’s business operations or assets other than
the Premises.

¢, As of or promptly after the Closing Date, 1 the extent transferable, SELLER and
BUTYER shail izke such aclions as are necessery 1o motify or trausfer all of the
Governmemal Approvals of each SELLER relating 1o the Premises in accordance
with Exhibif 6.c attached hereto (inclusive of any related land owmer
agreements), subject w the ripht of SELLER to continue its agricultural
operations on the Premises pursuani to the Lease and to continue SELLER's
agricuitursl operztions on any other real property leased by SELLER, it being
agreed that BUYER and SELLER shall mutually and reasonably cooperaie 1o
ensure thal SELLER continues to recsive the legel rights apd entitiemoms
afforded under the Governmental Approvais for such operations. In addition, to
the cxtent permitied by applicable law, BUYER shall be listed as owncr and
SELLER shall be listed as sn operstor end/or joint peomitlee under amy
Governmental Approvals during the term of the Lease; provided, however,
nathing iz this subparagraph ¢. shall be deemed to impair or limit BUYER's
regulatory tights to enforce the conditions of uny Govemmental Approval that
BUYER has issued or to obligate BUYER to issue any Governmental Approvals
or to obligale BUYER, as purchaser under this Agreement, to fake any action that
conflicts with the enforcement oblipations of the relevant regulatory apencies.
This Section shall survive Closing.

d. BUYER shall (and BUYER shall causc BUYER's Representatives} to keep any
and all wrtten or verbal information provided by BELLER or SELLER’s
Represetitatives, or otherwise obiained by BUYER, either prior to or after the
Effective Date, with respect to the Premises or the transactions contempleted
herehy, in strict confidence in accordance with the terms and conditions of that
certrin Confidentiality Letter dated July 5, 2008 between Parent and BUYER, e
copy of which is altached hereto us Schedule 6.4, “BUYER's Represcntatives™
means any and all of BUYER’s direclors, officers, officials and employees, legal
counsel, consultants, confractors, agents or other represcnlatives engaged by
BUYER in tonnection with the acquisition of the Premises, and investmennt
bankers and underwriters cnpaped by BUYER to structure and issue the
Certificates of Pariicipation or the refinancing of the Cenificates of Participation.
“SELLER’s Represeptatives” mesns any and all of SELLER's directors.
officers, officials and employees, legal tounsel, consultants, contracinrs, ageats
or other representstives engaged by SELLER in connection with the conveyance
of the Premises.

7. ADDITIONAL CONDITIONS PRECEDENT TO CLOSING

a. in addition to =211 other conditions precedent o BUYER's obligation to
consumymate the purchase and ssle contemplated hersin or provided etsewhere in
this Agreemeny, the fullowing shall be additional conditions preceden! 1o
BUYER's obhgation to consummiate the purchase and saie coniemplated herein.

b
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iii.

v,

vi.

The physical condition of the Premises shail be in ali material respects the
same on the date of Closing as on the Effective Date of this Agreement.
reasenable wear and tear excepted.

At Closing, there shall be no litipation or edministrative agency or other
governmental procesding of any kind whatsoever, pending or threaizned
which after Closing would, materially adversely affect the value of the
Premises.

On the day of Closing, the Premises shall be in material complionce with
all applicablc federal, stale and local laws, ordinances, statutes, rales,
reguiations, codes, requircrnents, licenses, permits and authorizations.

Validetion and Certificates of Participation. The Validafion shail have
ococurred and the Centificates of Participation shall bave been issued and
defivered with an average rate of interest not to exceed 7.5% and 2 final
maturity {assuming substantially level debt service) of 30 yoars and ip a
par amounl sufficient 1o generate proceeds to pay fhe Purchase Price and
Close, and otherwise upon terms and conditions which are substantiaily
similar to those terms smd conditions of the prior issuance of certificates of
panticipation by BUYER as more particularly deseribed on Scheduic
7.a.y and otherwize materially consistep! with and not in conflict with the
jaws of the State of Floride and BUYER's policies and procedures relating
t¢ financing, BUVYER's financial plan and projections and BUYER's
cepital expense programs. For parposes of this Agreement, “Validation™
means 2 fina} judgment shail have been issued by the Circuit Court 1n and
for Palm Beach County velidating the Certificales of Participation
pursiient to Chapter 73, Florida Statutes and cither {f) no timely appeal has
been 12ken end the time for taking such appeat has expired or (i) in the
evenit of an appeal, such fnal judgment shall bave been affirmed by the
Florida Supreme Court and shall bave become final and not subject to re-
bearing or further appeal. “Cerificates of Perticipaiion™ are dcfined as
certificates of panicipation evidencing undivided proportionate interests of
the owners thereof in basic icase paymenis to be mede by the Gaverning
Board of BIIYER, ss lessee, pursuanl i 2 Magier Lease Purchasge
Agreement with the Leasing Corp,, as lessor, in an agprepate amount, that,
when combined with any other fustds to be paid by BUYER at Closing,
shall equal the Purchase Price.

BUYER's lender/ficancing trustee/credit  enhancerfunderwnter  (the
“Credil Provider™) shall have approved the form of the Lease.

All of the representations and warranties of SELLER contuined in this
Apreement, including but not hmited to those contained in Paragragh 12,
ghall be true and correct in all material respects as of Closing (provided,
however, that the foregoing materiatity standard shall ot apply to any
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vil.

vifi.

®i.

xii.

Al

representation or warranty that is already qualiffed to a roetenabiy
standard}.

The conveyance contemplated by this Agreement is not in violation of, of
prohibited by, any private reswiction, governmental Jaw, ordinances,
statole, mle or regulsiion, including bet not limited to appheable
governmmental subdivision or platting ordinances.

Intentionally Dielatad,

Thers are mo judicial, sdministrative or other legal or govemmental
provesdings, including but not limited to proceedings pursuant to Chapter
120, Florida Stattes, fited or pending with respect 10, or which affect, this
Agreement or the transaction which is the subject of this Agroement.

SELLER shall hsve funded the Genersl Escrow Fund pursuant 10 fhe
Genersl Escrow Agreement, which shall be in form and substance attached
hereto a5 Exhihit 7.0.x (“Generel Bscrow Agreement”).

Performance, Each of the covenants, obligations and agreements to be
perforred by each of SELLER on or prior to the Closing Date pursuant 10
the terms of this Agreement shall have been duly and fully performed in
all material respects (provided, however, that the foregoing materiality
standard shall not apply to any covenant, obligation or agreement that is
alrsady qualified to a materiality standard).

Closing Deliveries. SELLER or such other applicable party shall have
execuled and delivered to Closing Apent the documents specified in
Sectipn 11 that zre to be dedivered by SELLER or such other applicable
party, each dated as of the Closing Date.

Board Resolutions; [ncumbency Certificates. BUYER shall have received
from each SELLER copies of (a} within forty-five (43) days sfter
Validation, resalutions of {i) the Board of Directors (or comparable
authoritative body) of such SELLER, and (i) solely if SELLER
determines that 1t will seek stockholder approval, the stockholders of such
SELLER, suthorizing the execution end delivery of this Agreement and
the Related Agreements and the consunumation of the transactions
vontemplated hereby and thereby, certified by the appropriate officer of
each SELLER, and (b} a certificate as to incwmbency and signawures of
officers authonized to execute this Agreement and the Related Agrecments,
and {c) a certificate dated as of the Closing Date and validly exected by
an approprigte officer cenifying that the conditions speeified in Section
Fa.xi bave been satished.
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xKiv,

V.

xvi.

Vi,

®xvin,

®ix.

Legal Opinton. BUYER shall have received a legal opinion reparding the
authority of SELLER 1o enter into this Agreement from SELLER’s
counsel in the form of Exbibit V.a.xiv.

The Parties hereto acknowledge that, concurrently with the Closing,
BUYER intends to enter into & ground iease agreement with the South
Floride Weter Manepement District Leasing Corp. (the “Leasing Corp™}
which will encumber BUYER's interest in the Premises in order fo
factlitate the issuance of the Certificates of Participation. At Closing,
SELLER, BUYER, the Leasing Corp. and any lendes/financing truslee that
may have received an assignment of the Leasing Corp’s or BUYER's
feasehold interest in the Premises, sheil execute and deliver 2 Non-
Disturbance, Subordinetion and Attornment Agrcement in form and
substance reasonably acceptable to all of such parties {the “NDBA™.

BUYER shall be satisfied in Hs sole and absolute discretion: (X} that the
1970 Policy has been issued; (y) that the Objections have been resobved,
and (z) with any new natters set forth in any Title Updates or Survey
Updetes thal have not already been approved or deemed approved hy
BUYER (i.e., matters other than the Objections).

The Closing Affidavit, if any, delivered by SELLER 1o BUYER pursuant
1o Seefion 12.8.3vi. sheil be satstactory to BUYER.

BUYER is satisfied that no events have occurred since the Effective Date,
and no conditions existed as of the Effective Date which were unknown to
BUYER, that would cause the amoun! of debt and deb! service necessary
to fimance this transaction to adversely affect the financial capacity of
BUYER to continue to fuifill #s stahwlory, contractual and other legal
obligations and mandates based on its historical and projected operations.

The easements have besn murtually agreed upon by the Parlies pursuant to

The Relocation Apresment has been mutually agreed upon by the parhies
thereto pursuant o Section 193

Should any of the conditions precedent to Closing provided in Seetion 7.a. above
fail to vccwr, then BUYER shall have the right, in BUYER's sole and absolute
discretion, to terminatc this Apreement upon which, cxcept as otherwise
provided in Section 15 of this Agreement, both Perties shall be relessed of all
obiigations under this Agreement with respect to each other.

in addition to all other conditions precedent to SELLER's obligatton to
consemmate the purchase and sale contemplated herein or provided elsewhere in
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this Agreement, the following shall be additional conditions precedent to
SELLER's obligetion to consummate the purchase and sale conlemplated herein:

il

v.

yi.

vii.

All of the representations and warmanties of BUYER contained in this
Agreement, including but not limited to those contatned in Section 12 (bt
excluding BUYER's representation in Section 12.c.vi), shall be true and
commect in all material respects as of Closing {provided, however, thal the
foregoing maleriality standard shall not apply to any represemtation or
warranty that is already qualified 10 3 matenality standard}.

The conveyanos contemplated by this Agresment is not in violation of, or
prohibited by, any privale rostriction, govornmental law, ordinsnces,
statute, rule or regulation, including but not limited to appliceble
governmental subdivision or platting ordinances.

‘There are no juthcial, administrative of other lepal or povernmental
proceadings, including but not himited to procesdings pursuant to Chapter
120, Florids Statotes, filed or pending with respect (o, or which affect, this
Agresmesil or the transaction which is the subject of this Agrecment.

Performance. Esach of the covenants, obligations and agreements to be
performed by BUYER on or prior to the Closing Date pursuant 1o the
terms of this Agreernant shall have been duly ané fully performed m all
matcrial tespects (provided, however, that the forcpoinpg materiality
standard shail not apply to ahy covenanl, chligation or agreement that is
already qualified fo a matenzality standard).

Closing Deliverics. BUYER or such other applicable party shall have
excouted and delivered to Closing Agent the documents specificd n
Section_13 that are to be delivered by BUYER or such other applicable
party, cech dated a3 of the Closing Dote.

Board Resolutions; Incembency Certificates, SELLER shall heve received
from BUYER copiss of (a) the resolution of the Goveming Boerd of
BUYER authorizing the execution and delivery of this Agreemnent and the
Related Agresments and the consupumation of the transactions
contemplated hereby and thereby, cenified by the appropriate officer of
BLYER (the "BLUYER's Approvel”), and (b) a certificme aus to
imcarabency and signatures of officers sothorized o execute this
Agreement and the Related Agreements, and (¢} a certificate dated as of
the Closing Date and validly execuied by an appropriste officer cedifying
that the conditions specified in Section T.c.iv. have been satisfied.

At Ciosing, SELLER, BUYER, the Leasing Corp. and  any
iender/Fnancing bustee that may have received an assignment of the



Lensing Corp.'s or BUYER's leasehold interest in the Premises, shall
execwte and deliver the NDSA,

vili, On or before forty-five {45) days afler Validation. (A} the Boards of
Directors for PARENT and each SELLING SURSIIDMARY shall have each
{1} declared the wansaction contemplated by this Agreement o be fair,
adviseble and in the best interests of its respective stockbotders, and {ii)
sotely if SELLER determines that it will seek stockholder approval,
recormmended that their respective stockholders adopt this Apreement,
presented this Apgreememt 10 their respective stockholders for approvil,
and, subject to stockhoider approval, approved the consunmation and
performance of the transactions contemplated by this Agreement, and (B)
solely iff SELLER deiermines thet it will seck stockholder approval. the
stockbolders of PARENT and cach SELLING SUBSIDIARY shell heve
adopted this Agreement end epproved the consummation of the
transactions contemplated by this Agreement, in the case of both {A) and
{R) above, in accordance with the eppliceble certificate or arficles of
incorporation and by-laws and applicable Law (collectively, the
“SELLER's Approvals™).

ix. RUYER"s Credil Provider shall have approved the form of the Lease.

K. The easements have begn mutnally agreed upon by the Parties pursuant to
Section 11.5.%i.

%, The Reiocation Agreement has been mutually agreed upon by the parties
therctn pursuant i Section 19,4

d.  Should any of the conditions precedent to Closing provided in Section 7.¢. above
fail 1o ooour, then SELLER shall have the right, in SELLER's sote and absolule
discrction, to lerminete this Apreement upon which, oxcept es atherwise
provided in Section 18 of this Agreemeni, both Parties shall be released of all
obligations under this Apreement with respect to each ather.

B. PRORATIONS, TAXES AND ASSESSMENTS

SELLER shall pay when duc all reel property taxes, (whether ad valotesn or meon-ad
valorem) as wel} as gl] pending, certifted, confirmed and ratified special assessment liens Jevied
apainst the Premises through the Closing Date. From and after the Closing Date, the Lease
provides that the tenant thereunder shall pay ail real property taxes (whether ad valorem or non-
ad valorem) accrued with respect io the Premises in accordance with Fiorida Statule 19562895,

9 CONVEYANCE

SELLEGR shall conrvey title to the Premises to the BUYER, by statutory warmanly deed(s}

14
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{"Deed(s)™ at Closing, in form and substance attached hereto as Exhibit 9.

10. WNERS_ AFFIDAVIT/CONSTRUCTION ¥
ESCROW

2. At Closing, the SELLER shali furnish 1o the BUYER en Owner's Affidavil
{"Oymar's Affidavit"), in form end substance as atjached hereto as Exhibit 10.2.

b. Creneral Escrow Fund.

i. Provided thst SELLER does not elect to fund the foliowinp escrow
amounts with & General Lefter of Credit as provided helow, the Closing
Apent shall hold in escrow (if Closing Agent is also the Escrow Agent) or
deliver 1o Lscrow Agent {if Escrow Agent is nol the Closing Agent} the
following amonnt at Closing {which shall be paid out of the Purchase
Price). cash in #n emount equal to FOLR MILLION AND NO/00
DOLLARE (54,000,000.00) {the "Gencral Escrow Fund™), which General
Escrow Fund, if cash, shall be paid by wire trensfer of immediatcly
availgble funds 10 an interast bearing account designated by an Escrow
Agent. The General Escrow Fund shall not be used for any pwposes other
than those set forth in Section 10Lb.ii.

i, The Genersl Escrow Fund shall be beld as sequrity forn  {(w) any
Environmental Claims that BUYER may have under Lhis Agreement; {x}
costs incurred by SELLER to perform Additional Remediation pursuant to
Section 21; {¥) payment of onc hondred thitty percent (130%) of the Fined
Remedistion Cost Estimate to BUYER pursuant to Section 2]1; and (z)
satisfaction of all of SELLER's abligations as provided under the Lease
{withowt limiting BUYER's other rights anrd remedies under this
Agreement or the Lease} The General Escrow Fund shull be disbumsed in
accordance with the General Escrow Agresment. 1o addition, the General
Escrow Fund shall be security for costs mowrred by BUYER to complete
Additional Remediation begun by SELLER, but which has not been imely
completed by SELLER pursuant to Section 21, if SELLER hes not met a
Milestore in the Additionsi Remediation Schedule as a result of its fatlure
to dilzgently pursue same.

1. In the event that SELLER. clects to fund all of the Generai Escrow Fund
with a General Letter of Credit, as provided for below, then the cash 1o
Close payable directly to SELLER shall be increased by the aggregate
amount of any such General Letter of Credit,

iv. in lieu of cash proceeds from the Pumnchase Price being deposited as
General Escrow Fund an the Closing Date, SELLER shall have the option
{le be exercised ne loter than ter {10) davs prior o Closing), to clect 1o
post & letter of credit with Estrow Agent for all the General Escrow Fund

5
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{the “Gegeral Letter of Credit™), which shall be held and drawn upon by
Escrow Agent pursuant to the terms of the General Escrow Agreement and
shall be substantialty in the form sttached hereto ss Exkibit I1B.gix. or
otherwize in form and substance reasomably acceptable to SELLER and
BUYER. The General Letter of Credit shall not be assignabie or
trensferable to any transferees, successors or sssigns of BUYER, and
BUYER may nol assign or wansfer BUYER's power end auwthority to
make any draws against the General Letter of Credit, except to the extent
BUYER is permitted to assign this Apreement. If SELLER ¢lects 0 post
the General Letter of Credit, it shall: {I) be in the form of an irevocable
commercial Tetter of cradil with a term of at least twelve {12) months, (i)
be jzsued by one or more of SELLER's lenders, under its revolving oredit
facility, namiog Escrow Agent, as beneficiary, (i) provide for draws as
set forth below in thiz subeection, and (iv) have an “evergrean™ clause and
be renewed avlomaticelly cach year by the issuing bank, unfess the bank
gives written notice to the beneficiary at least fhirty (303 days prior to the
expiration date of the then existing General Letter of Credit that the bank
elects that it not be renewed. If the General Letter of Credit is not Limely
rencwed and SELLER has not replaced the same within ten {18) business
days prior to the expiration thereof, then Escrow Agent shall draw upon
the seme and hold jt pursuant to the terms of the Genersl Escrow
Agreement, and the terms hereof related 1o the Escrow Agent shull be
inciuded in the General Escrow Agreermont.

V. Notwithstanding anvthing in this Agreement to the contrary, SELLER
shall be required {o replenish the General Escrow Fund in the event any
disbursements are ade from the General Escrow Fund in accordance with
the 1enns of this Section 10 within ffteen (15 days after weitten notice of
any such disbursemesi. Any failure by SELLER 10 replenish the Genena|
Escrow Fupd within such fifteen {15) day poriod shell constitute en
immediate default under this Agreement thal shall not be subject to any
lurther notice or cure period pursupnt to Secfion 15.c hereof. SELLER's
obligation to replenish the General Escrow Funid as provided herein shall
survive as provided in the General Iscraw Apreement.

i Payments shall be made from the General Escrow Fund in accordance with
the General Ficrow Apresrment.

[ DOCUMENTS FOR CLOSING

a. At Closing, SELLER and BUYER, as applicable, shall execute and deliver {or
cause 1o be execeled and defivered) 10 each other the foliowing documents and
instruments:

1. the Deed;

16
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the Ownar's Affidavit;

the closing statement in form and substance reasonably acceptable to the
Parties;

a “bring-down™ cenificate from each of SELLER and BUYER stating that
the representztions and warrantics of sach respective Party comtzined in
Section 12 {cxciuding BUYER's representation in Sectjoy 12.¢vi) are
true &nd correch

the Lease,

the NDSA;

the General Escrow Agreement;

an assigranent and assumplion of Tenant Leases, in form and substance as
attached hereto as Exhibit 11.8 viii;

all of the documents and insttuments requived 1o be delivered by SELLER
pursusmn 1o Scetion §.q. of this Agreement;

an assigmment and assumption of contracts, in form and substance attached
hereto as Exhibit 1].e.3 {(“Assipnment of Contracis™);

The Memorandum of Agreement;

all other docurnents and iostruments provided for under this Agreement,
teguired by the Title Company or reascnebly required by BUYER or
SELLER to consummate the transaction contemplated by this Agreement.
alf in form, coutent and substance reasonably required by and accepiable o
BUYER or SELLER, as may be applicable.

SELLER and BUYER shall execote and deliver vaserments, in form and
substance teasonably acceplable thereto (and at the sole cost and expense
of the Party requesting the applicable casement(s)) with respect to: (3}
BUYER' right 1o use SELLER's railroad crossings; and {ii} sither Party's
neht to mantzin and relocate existing atilifies andfor access over and
across the Premises or SELLER’s rctained property if remsonably
necessary for the continued use and operetion thereof (it beinp apreed thal
the foregoing shall include a drainage easement, not to exceed 320 acres in
area_ in favor of SELLER’s citrus pracessmg plant for & term of five (5)
vcars). The instruments described in clauses (i) and (i} above shail be
reasonably agreed upon prior 1o the Cinsing Date.

17




xiv.  The Relocation Aprecmem,

b.  The BUYER shall prepare or cause the Closing Agent to prepare o draft closing
statement and submit it to SELLER at laas! ten (10) days prior to the scheduted
Closing Date,

12, REPRESENTATIONS AND WARRANTIES

a. SELLER’s Representtions. As 2 mumtenial inducement 1o BUYER entering inte
ihis Agreement, SELLER represents and warrants to and covenants wilh BUYER

that the following matters are true as of the Effective Date and that they will also
te true as of Closing:

i, To SELLER’s Knpwiedge, the description information concerning the
Premiscs sct forth in Section 1 hereofl is genemlly accurate, unless
otherwize disclosed by the Title Binder or Survey, or any updates thercol,

i, Excepl as set forth on Schedole 12.8.5(A)} or as may be otherwise
discjosed on the Title Binder or Surveys or zny updates thereto, sarh
applicable SELLER {a} owns fee simple recond title to the Premisas, and
(b) there are no puistanding options te purchase or nghts of first refusal or
restrictions on wansferability affecting the Premises or any portion thereof.
Except for the leases set forth on Schedule 12.8.0i(Bt {the “Tenant
Leases™ and the matters disclosed on Schedyle 12.3 §i(A) or as may be
otherwise disclosed on the Title Binder or Surveys or any updates thereto,
none of the Premises iz subject 1o any leage or other occupancy agreements
in favor of any third party.

i To SELLER'S Knowiedpe, SELLER iz not in default, nor de any
circumstances exist which would give mise to a default under any of the
documents, recorded or unrecorded, refered 10 in the Title Commitment
Without limiting the foregoing, except as get forth on Schedule 12s.iii,
SELLER has not received any written netice from the appropriate
govermmental eotity {x} that SELLER s aot in comphiance with any
Governmental Approval or (y) that SELLER is not in comphiance with ali
applicable federal, state, county or other governmental laws, ordinances,
remdations, licenses, permits end authorzastions, ncluding, withoot
limitnion, Environmental Laws (collectively, the “Laws™), relating to or in
any way affecting the Premises that remeins uncured zs of the date hereof,
except where the failure to so comply would not reasonebly be expected to
have 2 material adverse cffect on the Pramises,

v, Except as specificaily sel forth in this Agreement or the Schedules to this
Apreemenl, there are no facts oF circumstances of which SELLER has

I8
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Kaowledge that could rezsonably be expected 1o have a malerial adverse
cffect on the Premises.

To the Knowledpe of SELLER, Schednle 12.a.v. contains e true ang
complete list of the Governmental Approvals possessed by SELLER that
ure necessary to entitle or permit SELLER to own, ieast and operate the
Premises {the “Reqguired Governmentsl Approvals™) and the applicable
SELLER set forth thereon is the authorized holder of each such Reguired
Governmental Approval. To the Knowledge of SELLER, SELLER
possesses all Reguired Governmenta! Approvals necessary 1o own anhd
operate the Premises as they are currently owned and operated. Except as
sat Torth on Schedule 12 jii, SELLER has not received written notice that
any Required Governmental Approval is not in full ferce and effect in the
junisdiction where it s required under applicable Laws.

Except as set forth on Schedmle 12a.vi, there is no pending, or, to
SELLER's Knowledge, threatened judicial, comnty or administrative
proceedings or eny judgment, order, injunction, decree, consent decres,
ruling, or writ of any povemmental suthority materinlly affecting the
Premises or in which SELLER is or will be a party by reason of SELLER's
ownership of the Premises or eny portion thereof, including, -without
limimation, proccedings for or involving condemnations, eminent domain
or zoning violations, or personal injuries or property damage alieged to
have occurred on the Premises or by reason of the condition or use of the
Premises. No attachments, executior procecdings, assipnments for the
benefit of creditors, insolvency, bankruptcy, reorganization or cother
proceedings are pending, or, to SELLER's Knowledge, threatened against
SELLER. In the cvent apy proceeding of the character described in this
subparagraph is initiated prior to Closing, SELLER shal} prompily advise
BUYER in writing.

The execution and delivery uf this Agreement by SELLER has been, and
subject o SELLER receiving the SELLER's Approvals, (i) all the
docurnents to be delivered by SELLER to BUYER at Closing by SELLER,
and (i} the performance of the Agreement by SELLER, will be, duly
authorized by SELLER. Assuming the due anthorization, execution and
delivery by BUYER of this Agreement, this Agreement will be binding on
SELLER and enforceable agaigst SELLER in accordence with ils termas,
conditions and provistons, except #5 such enforcement may be limited by
benlruptcy, insolvency, reorganization, moralorinm, receivership,
eonservatorship and other laws relating to or affecting creditor’s generally
and by genera) equitable principles. No consent to such execution,
delivery and pedformance 15 reqmred from any person, beneliciary, partner,
iimited parmer. shareholder, ereditor, investor, judicial or administrative
body, povernmental authomty or other party other than; (3) the SELLER's
Approvals, (ii} any such consent which ziready has been anconditionally
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given; or (i) where fwilure lo obtsin such comsenmt would not he
reasonably expected to have an adverse effect on the Premises. Neither
the execution of fius Agreemen! by SELLER nor the consummation of Lhe
transactions contemplated bereby by SELLER will: (i) violate any court
order, or violate or conflict with any contract or agrsement to which
SELLER. is 2 party and the Premises is sabject, except 1o the extent thal
such violation would naot reasonably be expected 1o have individually or in
the aggrepaie, 2 material adverse effect on the Premives or the mansactions
conternpizted under this Agreement; or {ii} result in the creation or
imposition of any licn (other than the Title Exceptions}, with or withow
the giving of notice or the lapse of time or both, on any of the Premises.

To SELLER's Knowledpe there are no faels or circumsturncss which
woutd matetally impair the continued use of the Premises for apricultural
purposes employed by SELLER, im SELLER’s ordinary cowrse of
business, consistent with past practices.

As to the environmental condition of the Premises, except as disclosed by
the BUYER's Enviroomental Assessment or &5 sl fortb on Schedule
124010 or Schedule 12,8 vi:

For purposcs of this Agrcoment, pollutant {"Pollnignt™) shall mean any
bazerdous or toxic substance, malerial, or waste of any kind or any
contamipant, pollutant, petroleum, petroleum product or petroleum by-
product as defined or regulated by environmental ilaws. Disposal
("Disposat™) shali mean Poilution as defined as Section 376 301(37) of the
Floride Statutes Annotated (provided thal for puerposes of this sobsection
12,2.ix.{1} “poliutants” in Sectiop 376 MM{3IT) of the Florida Statutes
Annotated shall mean Pollumtants as defined in this subsection 12 a.ix (1))
and the release, storape, use, Dandling. discharge, or disposal of such
Pollutants. Environmental laws {"Eovirogpmentat Laws") shell mesn anv
applicable federal, state, or local laws, statutes, cordinances, miles.
regulations, orders, judgments, decrees or other governmental restriclions
relating to, or regulating, governinig or protecting human health or the
environment. Pesticides (“Pesticides’} means any Pollutant defined s a
pesticide under Section 4B7.021(4%} of the Flonda Simtutes Anngtated.
“FIFRA" means the Federal Insecticide, Fungicide and Redenticide Act, 7
VS.C. § 136 ot seq.  Solely for porposes of this gubsection 12 a.ix..
“Knowledpe” shall be deemed to mean, with respect to SELLER, the
actual knowledge of Peter Briggs, as cnvironmental consullant of
SELLER, and BEdward Almeida {Vice President, Lepal Affhirs). el withoul
imputetion or attribotion; provided however that the actusl knowledge of
Edwasd Almeida shall exclude any information that is protecied by a legal
privilege.
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(2}

33

(4}

(5

{6}

{0

The SELLER kas obtained, ang has not received wotten notice of any

violations under, any and ali permits regarding the Disposal of Pollutams
on the Fremises or contipuous praperty ovmed by SELLER.

The SELTER has no Xnowledge of, nor has it received any writlen notice
of, any post, present or fiture cvents, comditions. activities or practices
which may pive rise 1o any liability or form 2 basis for any claim, demand,
cost or action refaling to the Disposal of any Pallutant, or alleged violation
of any Environmental Laws, on or under the Premises or 0o contipuous
property.

There 15 no civil, crimipgl or administrative action, st clanm, demand,
investipstion or notice of violation pending, of to SELLER s Knowiedge,
threatened apainst the SCLLER relating in any way to the Disposal of
Pollutants, or an alleged violation of Environmental Law, on or under the
Premises or on any contiguous property owned by SELLER.

To the Knowledge of SELLER, all applications of Pesticide on or to the
Premises by SELLER have been applications of 2 pesticide product
registered under FIFRA i such application occurred after FIFRA bad been
enacled, and have been done in accordance with the instructions oo the
labels applicable to such Pestcides.

To the Knowledge of SELLER, all applications of fertilizer on the
Premises by SELLER have been “the nomal application of fertilizer™
within the meaning of Section 10322} of the Comprehensive
Environmental Response, Compensation and Liahility Acet, 42 U.5.C
Secs. 96801 et seq.;

All determinalions refated to the status of any pottion of the Fremises &s
Pror Converted Cropland pursuant to the Natonal Food Secunty Acl
Manuet for the implementation of the Food Security Act of 13E5 or the
Clean Water Act {Final Rule, 58 FED. REG. 45,008, 45,034, Auvgust 25,
1993Y that SELLER has reccived or possess arc listcd on Schedule
1t.8.ix; and to SELLER's Kiowledge, tue and correct copies of such
determirations gnd documnents and information related to Prior Comverted
Cropland status of any portion of the Premuses have been provided 1o
BUYER.

Parent is a2 corporzgtion duly organized, welidly existing. and in pood
standing under the laws of the State of Delaware. SBG is a corporation
duly organized, validly existing, and s slalus is active under the laws of
the State of Fiorida. SOGC is & corporation duly orgamized, vahdly
existing, and ils status is active under the laws of the State of Florids,
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Subiect to the terms and conditions contained herein, SELLER shell use its
commercially reasonabie cfferis 1o take, or cause to be tzken, =il
appropriate action, and to make, of cause to be made, ali filings necessary,
proper or advisable under any Laws and to consumemete and make
cffective the tramsactions contempleied by this Agreement, including
commercially reasonable efforts to obtain, priot to the Closing Date, all
permits, consents, approvals, authonzations, qualihications, waivers and
orders as are necessary For consummmation of the trapsactions contemplated
by this Agresment apd to fuilfifl the conditions to consummation of the
transactions contemplated hereby set forth in Section 7 of this Aprerment

SELLER shall promptly notify BUYER of eny materzal chanpe in any
condition with respect to the Premises or of any event or circumstance
which mekes any representation or warranty of SELLER 1o BUYER under
this Agreemrent untnue of misizading, or any covenant of SELLER under
this Agresmment incapable or less likely of being performed, it beoing
understood that the SELLER's obligation to provide notice to BUYER
under this subpatapraph shall in no way relisve SELLER of any lability
for a breach by SELLER of any of its represcntations, walranties or
covenants under this Apreement. As of the Effective Date, SELLER has
no Knowledge of any event or circumstance which makes any
representation of wamanty of BUYER under this Apreemoent untiue or
misleading.

Except as set forth on Schedule 12.axiil, SELLER has made no other
outstanding agrecment for purchasc and sale applicable 1o the Premises
other than this Agreement,

To SELLER s Knowiedge, all items delivered by SELLER parsuant to thas
Agreement {except for the Tille Binde;, Prigr Surveys, Surveys, Thie
Updetes {if any), Survey Updates (i any) or any information previously
delivercd by SELLER with respect to the SELLER's business or other
assets other than the Premises), are and will be true, correct and complete
in all material respects and fairly represent the information set forth therein
and no such imms omil to state information necessary 1o make the
information conmained therein or herois frue and comect.

Infentionaliy Delei=d.

SELLER warrants thal no person, individual, firm, association, joint
venpture, parinership, cstatc, tust, syndicate, fiduciary, corporation, o
other entity or group (hereinafter referred to as "Person') is emtitled o a
fee. consideration. real estate commission, percemage, gift, or other non-
manetary consideration from SELLER (a) in conmnection with this
Agreement or Related Agreements or the subscguent Closing, (b as
compensalion contingent upon BUYENR epledng imto this Agreement or
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the Related Apreements or the spbseguemt Closing the contemplated
transaction, or {c} fo solicit or secure ihis Agreement or Related
Agreements (hereinafier referred to as "Fees"), except as avouralely
disciosed on, or exempt fom disclosure pursuamt to the teitms of the
Beneficial Interest and Disclosure Affidavit dated as of the dale hereof and
attached heretp and made a part hersof as Exhibit 12.8.xvi. ("AfRdavii™).
SELLER and BUYER agree that, if necessary, al closing SELLER may
execute and deliver 1o BUYTGR an ppdated Affidavit dated the date of the
Llesing in order to disclose any Fess payabie by SELLER to any Persons
that arise during the tme betweer the Effective Date and the Closing Date
{"Closing Affidavit"y. If SELLER detersnines that it will exccute and
deliver a Ciosmg Affidavit, SELLER shall first deltver 2 dfl of the
Ciosing Affidavit to BUYFER no later than ten {10) busipess dnys prior 1o
Ciosing for BUYER'S review. BLYER'E astisfaction of the maRers
disclosed in any Closing Affidavit is a condition precedent to BUYER'S
obligations to close the ensactions contemplated by this agreement as
pravided in gybsection 7.4 yvii. Except as provided under gubsection
19.h., SELLER shatl pay all Fees, and SELLER shall indemnify and hold
BUYER harmiess from any and all claims jor Fees, whelher disciosed or
undisclosed. Furthermore, if, pricr to Closing, BUYER, becomes aware
thal & Perton 15 owed a Fer from SELLER and such Person is oo
disciosed on, or exeropt from disclosure purseant o the terms af, the
Affidavil or the Closing Affidavit, then BUYER shall have the night 1o (A)
terminete this Agreement withowt thereby walving any action for damages
resulting from such nondisclosure, or (B) procesd to Closing and reduce
the Purchase Price by the fudl amount of such Fee owed ot SELLER to
such undisclosed Person. If BUYER proceeds to Closing and the Fec
owed to the undisclosed Person is a2 pift or other non-monclery
consideration or benefit, then the Purchase Price shall be reduced by the
fair market value of such gift or othcr non-monetary consideration or
benebt. If, afler Closing, BUYTER hecomes aware thal a Fee hins been paid
by SELLER 1o a Person that is not disclosed on, or exempt from disclosure
pursuant to the terms of, the Affidavii or the Closme Affidavit, as
applicable, then BUYER may recover from SELLER the foll pmound of
such Fee ("Post-Closing Recovery Amount”). I the Fee paid to such
undiscigsed Potson is e the form of & gift or olher non-monetary
consideration or beneht, BUYER may recover the fair markel value of
such pitt or other non-monetary consideration or benefit from SELLER
BUYER and SELLER hereby acknowledpre and apree that if a Fer has
been prid by SELLER 10 2 Person that i2 not disclnsed on. or cxemmpt from
disclosure pursuant 1o the terms of, the Affidavit or the Closing Affidavit,
as applicable, and BUYER does not become aware of such undistiosed
fee until afier Closing, it will be difficuit 10 quantfy and detcrimine
BUYER's damages, and therefon:, BUYER ond SELLER agree that the
Post Closing Recovery Amouwnt! is a falr and reasonable liquidated
damages amount, and not 2 penaity, The provisions of this suhparagraph
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12.3.xvi. shall survive the delivery and reconding of the decd or other
instrument pursuant to Seetion 18. The term "Relsted Agreements” means
the Deed(s), the General Escrow Apreement, and the Leese.

With respect 1o each of the Tenant Leases, the foliowing information Is
true and correct, except as may be otherwise set forth on Schedule
12a.xvii, (A) each of the Tenant Leases is in full force and effect on the
torms set forth therein and has not been moedified, anended, or altered, in
writing or otherwise, and each tenant {"Tenant™) under the Tenant Leases
is iegally required W pay wll sums and perform 2} obligetions se1 forth in
the Temant Leases {in accordance with the terms of the Tenan! Leases),
withowt other concessions, gbatements, offsets, defenses or other basis for
relief or adjustrment; {B) all obligations of the SELLER, under the Tenant
Lepses which have acctued prior io Closing will be or have been
performed, and no Tenant has asserted or, has any defense to, offsets or
claims agmnst, renl payable by it or the perfermance of its other
obligations nnder its leass; SELLER has no outstanding obligation to
provide any Tenant with an allowance to construet, or to construct at its
OWN CXpEnse, any tepant inprovements; {C) to SELLER's Knowledge, no
Tenent is in defandt under or in amears in the payment of any sums of i
the performance of any obligation required of it under its Tenan! Lease,
amd no circumstrnce extsts which, with notice or the passage of time, or
both, would give tise to a defanlt, and no Tenant has prepaid any rent or
other charges or given security deposits beyond the payment terms
described i vach Tenant Lease; (D) SELLER has reccived no written
notice that any Tenant is or mey become unable to or unwilling o perform
any or all of its obligations under its lease, whether for financial or lepal
reasons or otherwise: (E) no puaramtors of any of the Tenan! Leases have
been relcased or discharged, voluntarily or involuntarily, or by operation
of taw, from any obhigativn under or in connection with any of the Tomant
Leases or any transaction retated therrto; (F) SELLER has not applied and
shell nol apply any security deposit to rent doe from any Tenant whose
Tenant lease shalt no! terminate prior 1o Closing; (G} the exclusive
tesponsibility for all expenses connected with or amising out of the
negotiation, execulion and delivery of the Tenami leases, including,
withow lipilation, brokers' commisstons, leasing fees and the cost of all
tenant improvernents have been paid; (H} alter the Effective Date,
SELLER shall neither exacute anv new lease for the Premises nor repew,
modify or granl any material consent vwith respect to any existing Tenant
Lease without BUYER's ptier writien consent, which consent may be
withheld in BUYER's reasonable discretion; provided, however that m no
event shali BUYER’s consent be required if such new jease or renewal,
modification or consent by SELLER with respect fo an existing Tenant
L.ease i5 (1} consistent with SELLER’s ordinary course of business and the
term of such new lease or existing Tenant Lease which is beinp renewed
modified or for which SELLER s consent is being requested has a lease
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termn which expires op or prior 1o the term of the Lease or can be
terminated by SELLER without penslty upon Lhirty (303 days notice; or {ii)
otherwise contemplatad by the terms of any such Tenant Lease; (I} no new
Tenant Lease shall violate the 1erms of any of the existing Tenant Leesss;
(T} without the prior written copsent of BUYER, which may be withheid w
BUYER's sole and sbsolute discreton, SELLER shall not, prior te
Closing, terminate any of the Tenant Leases unless such termination is in
the ordinary course of SELLER s business, in which event no such consent
is required, apd (M) after the Effective Tate, SELLER shall not enter into
any contract or other agreement {other than a leass as provided for above)
with respect 10 the Premises which will sunvive Closing and be bindmp
upon BUYER or the Premises without BUYER's prior written consent,
which consent may be withheld in BUYER's sole and absalute discretion.

intentionally Delsted,

The SELLER hereby represents and warmants that neither the Parent nor
any Selling Subsidiary has received any writlen nolice during the past
threc years from any insorance camrier regarding defects or inadequacies in
the Premises wherein SELLEE was notified that if not comected would
result in termination of inswrance coverage of increase il5 insLrance
premiunt in any metenial respecd,

The SELLER hereby represents and waments tbat Schedule I2a.xx
containg a ligt of a2l casualty, lability and workers’ compensation
insurance coverage (specifying the insured, insurer, amount of coverage,
1ype of insurance and policy mumber), maintained by SELLER and relating
1o the Premises {the “Ipsurence Policies™), and copies of which have been
made availeble to BUYER. To the Knowledge of SELLER, with respec!
1o each such Insurance Poliey: {i) such policy is valid and enforceable in
accordance with its terms aud is in fuall {orce and efifect; {il) none of
SELLER are in material breach (including any such breach with respect to
the psyment of premiums or the giving of notice), (i) no cvent has
ocourred which, with notice or the lapse of time, would constiie a
material breach or permit lermination or modification, under any such
Insurence Policy; (iv) no notice of cancellation or termination of, or
general disclaimer of hability under any such policy bas been received by
the applicable SELLER. As of the date hereef, no claims under the
Insurance Policies are oulstanding other then any claims that wouald nol
reasonably be expeeted to have a maierial sdverse effect.

(nther than as disclosed on the Affidavit, the SELLER hereby represents
and warranis thal SELLER has not agreet 1o pay any fec or commission 1©
any agent, broker, finder, investment banker, or any other Person for or on
account of services rendered as a broker or finder in connection with this
Aprecment or Ihe trasactions contemplated hereby thisl would pive fise 10
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an valid claim against BUYER or its Affiliales for any brokeruge
canrargsion, finder's fes, investroent banking fee, or sitmilar payment.

Intentionally Deleted.

The SELLER hereby represemtls and wamams that SELLER {on »
consolidated basis) is Solvent and, after piving effect to the transactions
contemplated hereby, will be Solvent. Each SELLER will receive
valuable direct and indirest benefits as a result of the consummation of the
transsclions conterplated bereby and these benefits constitute “reasonably
equivaient value” and “fair consideration” as those lerms are used in the
United Siates Benkropley Code, as amonded {11 U.S.C, et seq.), or any
vther applicable bankruptey law or state fraudulent trapsfer or conveyance
statute, and the related case law. The term “Solvent” means, with respect
to any Person on a particuler dete, that on such date {a) the fair marke]
value of the property of such Person 15 greater than the (olal amount of its
hiabilities, (b) the present fair salable value of the assets of such Person is
ot less than the amount that will be required o pay the probable liabilitios
of such Person on its debis {including, without linitation, its liabilities
under this agrecment, and its stated and contingent lahilities) as they
become absoiute and matured, {¢) such Person has not incurred, does not
intend to incur and does not beheve that it will incur debts or habilites
bevond its ability 1o pay as such debts and liabilities mature, () such
person fns not made a tansfer or incummed an obligation under this
agreement with the intent 1o hinder. delay or defrand any of its present or
future creditors, and (¢) such Person is not engaped in business or a
transaction, ahd is not sbowt to engape in business or 2 trengaction, for
which its assets would constitute an unreasonably synali capital,

No represenlstion of wammunly by SELLER in this Agrecment, and ne
statemnent made by SELLER in the Schedules hercto, or any certificate or
other document prepared by SELLER and furnished or 10 be fumnished 1o
BUYER puzsuant hersto, or in connection with the negotiation, execution
or performance of this Agreement, contains or will at the Closing contain
any uatrue statsment of & matepal fact or omits or will omit to siete a
mdenial fact requited to be stated herein or thercin or necessary to make
any statement herein or thersin not misieading {provided, however, that
the foregoing raateriality standard shall not apply to eny representation or
warranty that is alrcady qualified to 2 materiality standard}.

The representations and warranties made in this Agresment by SELLER shall be

vontinuing (subject 1o Section 18) and shall be deemed remade by SELLER as of
Closing wilh the same foree and effcct as if in fuct made at that ime. SELLER
ghall be liable to BUYER before and after Closing for anv loss, damape, Tability
or cost (including but no! limited to reasonsble attorneys fees and costs) that
BUYER incuors as 2 resull of any warmanty or reprosentation made by SELLER in
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this Apreement nol being truc and comrect in all material respects as of the
Effective Pate and Closing Date (provided, however, that the forepoing
materiality standard shall not apply to any representation or warranty that is
already guaiified to 2 meterislity standard), all as and to the extent provided in
Section 15 and subsection (e} beiow. Notwithstanding anything to the combrary
herein, but subject 1o subsection (g) below, the effect of the representations and
warranties made in this Agreement shall not be dimmshed or deemed 10 be
waived by any inspections, tests or investigations made by BLUYER or its apents.

BUYERs Representations. As a material inducement to SELLER enlering into
this Agreement, BUYER reprasents and warrants to and covenants to SELLER
that the following metters are tme as of the Effective Dhate and that they will also
be true as of Closing:

iit.

The execution knd delivery of this Apreemnent by BUYER has been, and
subject 10 BUYER recciving the BUYER™s Approval and Validation. (i)
atl the documents to be delivered by BUYER to SELLER st Closing by
BUYER, and {ii} the performance of the Agreement by BUYER, will be,
duly eothonzed by BUYER., Assuming the dus authorization, execulion
and delivery by SELLER of this Agreement, this Agreement will be
binding on BUYER and enforceable against BUYER in accordance with
ite terms, conditions and provisions, cxcepl as such enforcoment may be
limited by Tbankruptcy, insolvency, reorgemization, moreiorium,
receivership, conservatorship and other laws relating to or affecting
creditor's generally and by peneral eguitsbie principles. No consemt to
such execution, delivery and performance ¢ reguired from any person.
veneficiary, parmer, limited parmer, shareholder, creditor, investor,
judicial or sdministtative body, governmental awthority or othcer party
other thai, {i) the BUYER’s Approvals; (i) any such conssnt whick
already has been unconditionally given; or (iif} where feilure to obtain
such consent would not be reasonably expected 0 have an adverse effect
on the Premises. Neither the execution of this Agreement by BUYER nor
the copswmmarion of the transactions contemplated hereby by BUYER
will viciate atry cours order, contract or agreement to which BUVER s »
party.

Except as s¢t forth in Schedule 12.c.ii, there is no pending, or to
BUYER's Koowledpe, threatened judicial, cousty or administrabive
proceedings thet would reasonably be expected to impair or delay the
ahility of BUYER to perform its obligations under this Agreement. In the
evemt any proceeding of the character described in this subparagzaph 15
initiated prior to Closing, BUYER sball prompily advise SELLER in

wTiling,

Subjeet 1o the ferms and conditions contamed heretn, BUYER shall use ix
commercially rezsonable efforts 1o take, or eause o bhe tsken, all
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v,

Vi,

appropriate action, and 1o make, or cause to be made, 21l filings necessary.,
proper or advisable under any Laws and to consimmate and meke
effective the tansections comtemplated by thes Agreement, including
commerciaily reasonuble efforts to obtain, prior to the Closing Date, all
permits, consents, approvals, authorizations, qualifications, weivers and
orders as are necessary for consimmation of the transactions contemplated
hy this Agreement and 1o fulfill the conditions 1o consummation of the
transactions contemptated hereby set forth in Sectiopn 7 of this Agreement.

BUYER shall promply notify SELLER of any evenl or circumsiance
which makes any representation or warranty of BUYER 10 SELLER umder
this Agreement untrue or misleading, or any covenant of BUYER under
this Agreemenl incspable or fess likely of beinp performed, it being
understond that the BUYER's oblipation 1o provide notice to SELLER
under this subparagraph shall in no wey relieve BUYER of any Hability for
a breach by BUYER of any of its representations, warranties of covenants
under this Agrecmemi. As of the Effective Date, BUYER has no
Knowledge of any event or circumstance which makes any representation
or warranty of SELLER under this Agreement untrue or misleading;
provided, however, this representation shall not be deemed 1o impair or
iimit BUYER's repulatory nights to enforce the conditions of any
Governmental Approval that BUYER has isgued.

BUYER herchy represents and warrants that BUYER has not agreeéd to
pay any fee or commission 1o any agent, broker, finder, investment banker,
or any other Person for or on accowmnt of services rendered as a broker or
findcr in connection with this Aprecraent or the transactions contempiated
hereby that woutd give tise to an valid claim against SELLER or its
Affiliates for any brokerage commission, finder's fer, invesimment banking
fee, or similar payment.

Based wpon the most recent projections of ad valorem tax revenues as
promualgated by the State of Florida, Office of Economic and Demographic
Research, in its report dated March 4, 2009, updated March 16, 2009, and
BUYER's curent ad valorem millage rates, BUYER represents the, 10
BUYER's Knowledge, it expects to be #ble 1o pay debl service om
Certificates of Participation sufficient 10 pay the Purchase Price with an
average tale of interest not 1o exceed 7.5% and & final maturity (zssuming
substantially hevel debt service} of 30 years. This representation is nol
continuing and BUYER is not required to update this representation at any
time in the firture, notwithstanding the provision of Secfion 12.d. hereof.
BUYER makes no representation as to its ability to obtain finsncing for
the wunxaction contempleled hercunder or its ability o issue Cerntificates of
Participation as described herein.
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The representations and warranties made in this Agreement by BUYER sheli be
continuing (subject to Section 18) and shall be deemed remade by BUYER as of
Closing with the same foree and effect as if in fact made at that time. BUYER
shall be ligbie to SELLER before and after Closing for any loss, damage, liability
or cost {including but pot limited to reasonsble attomneys fees and costs) that
SELLER incurs as a result of any warmranty or representation made by BUYER in
this Agreement not being tue and correct in all material respects (pravided,
however, that the foregoing materiality standard shall not apply 1o any
Teprasentation or werranty thai is already qualified to a materiality standard} as of
the Effective Date and Closing Date, all as and to the extent provided s Section
15 and subsection {c} below.

A representation or warranty will not be deemed lo be untrue or incorrect on the
Closing Tiatc if such representetion of warmanty wes onginally tue on the
Effective Date and such representation or warranty thereafter became untrue for
reasons olher than the intentions] or willful misconduct of the representing Party
or due to events beyond the representing Party’s reesorable control causing the
samic to be untrue, whersupon such representation or warranty shall be deemed fo
be conformed to such new circumstances, provided, however, that, in such event,
the failure of such original {non-conformed) representation or warranty to be
true and cormeet shall continue to be a condition precedent te Closiby for the

purposes of Sectjon T.0.vi or Sectiop 7.c j, respectively.

For putposes hereof, “Knowledge™ shall be deemed to mean, {a) with respect to

SELLER, the actna) knowledpe of the. respective (i} Robert H. Buker, Jr,
President and Chief Executive Officer, Gerard A, Bemnard, Chiel Finencial
Officer and {larl Sminger, Chief Information Officer of Parent, angd Edward
Almeida (Vice President, Legal Affairs), provided however, that the actual
knowledge of Edward Almeida shell exclude any information that is proteciad by
a Jegal privilege, {ii) Ricke Kress, President of S8GGC, and (iii) Maicolm 5.
{Bubha) Wade, Ji., Vice President of SBG, and (b) with respect 1o BUYER, the
actual knowlsdge of Carol Wehle, Excoutive Director, Thomas O, Assistant
Executive Director, Kenneth Ammon, Deputy Execcufive Director, Tommy
Stropd, Assistant Depury Executive Director, Ruth P. Clements, Department
Director, Land Acguisition, Abe Cooper, Senior Atlomey, Sheryl Woods,
(Geperel Counsel, Sargh Mall, Deputy Generzl Counsed, Carlyn Kowalsky,
Manaping Antorney, Cathy Linton, Semior Attorney, and Kirk Bums, Senior
Attoracy, and Paul Dumars, Chief Financial Cfficer, ali of BUYER, all without
unputation or attribution, and provided, however, that the actual knowledge of
any attorncys listed in this clause (b) shall exclude any inforraation that is
protected by a tegal privilegs.

Copdition of Premises. BUYER herehy expressivy acknowledpes and agrecs thal,
except as and to the extent expressly provided to the contrary in this Agreement.
SELLER docs nol make, and has not madc any wammanty or representation
whatsoever, express of imphied, as to the condition or suitebility of any portion of
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the Premises for BUYER's intended use or othorwise (including, without
limitaion, NO WARRANTY OF MERCHANTABILITY, OR FITNESS FOR
ANY PARTICULAR PURPGSE OR RELATING TO THE ABSENCE OF
LATENT OR OTHER DEFECTS) all of which are expressly disclaimed by
SELLER. BUYER has been afforded &n opportunity to inspect the Premises prior
to the Effective Date.  Accordingly, to the extent that BUYER clecis to Close
under this Agreement, except as may be otherwise expressiy set forth in this
Agreement, including, without limitation, Section 12 and, except with respect to
Poliutants and other environmental matiers, other than BUYER's performance of
Remediation of Pollutants Tdentified in BUYER s Environmentsl Assessment and
any other obligation of BUYER, expressly set forth Section 21 of this Apreement,
whereby BIFYER is not purchasing end accepting the Premises in an “as js™
condition, BUYER shall he deemed to have purchased and accepted the Premises
in its then omrent “"ze-is" condition m Closing without requinng any aclion,
expense or other thing or mater on the part of the SELLER to be paid or
performed.

INTENTIONALLY DELETED
EXPENSES

SELLER shail pay all Btatc and County sitax apd documentary stamps that arc

required to be affixed (o the instrument of conveyance. All costs of recording the Desd(s),
and al} other Closing Documents 1o be recorded shali be peid by the SELLER. Intanpibic

personal property iaxes, if any, as well as eny cost of meording corractive instrusnents,
shall be paid by SELLER

15
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BEFAULT

SELLER's Defsuit. I after ihe expiretion of any applicable cure period provided
for below, the SELLER fails or neplects to perform, the terms, conditions,
covenants or provisions of, or breaches any representations or warranties under,
this Agreement, poor to or after Closing, then BUYER, as BUYER's sole
remedies, shall have the right to seek (i) specific performance, andfor (#) an
action for actual damages; provided, however, nothing hersin shall be deemed o
Limit BUYER' s rigit to terminate this Agreement pursuant 1o the terms hereof
To the extent permitted by law, BUYER shall not be entitied to scek, and in no
event shall SELLER heve any lability io0 BUYER for, loss of profits or other
consequentizl damages or punitive damages, arising from any breach of this
Agreement, all of which ere herehy waived by BUYER, unless SELLERs failure
to perform any of the terms, conditions, covenams of provisions of this
Agreement is the result of SELLER's willfinl and interzional defenlt, In which
event BUYER shall have all riphts and remedies zvaiizble al law, in cguiy or
onder this Agreement as a result of such breach,
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BUYER's Default. If, afier the expiration of any appiicabie cure period provided

for below, the BUYER fails or neplecls to perform, the terms, conditions,
covenants or provisions of, or breaches any representations or warranties under,
this Agreemem, prior 1o or after Closing, then SELLER, as SELLER's sole
remedies, shall have the ripht to seek en action for actual damages; provided,
however, nothing herein shall be deemed to Himit SELLER's right to terminate
Uis Agreement putsuant to the temms hereof. To the extent pormitied by law,
SELLER shall not be entitled to seek, and in no event shall BUYER have any
hability o SELLER for, loss of profits or olher consequential damages or
plmitive damages, arising from any breach of this Agreament, all of which are
herehy watved by SELLER, unless BUYER's failure to perform any of the terms,
conditions, covenants or provisions of this Agrecment is the result of BUYER's
willful and inmtentional defanlt, in which event SELLER shall have all rights ang
remedics available at Imw, in equity or under this Apreement 25 a resull of such
breach. MNotwithstanding any term or provision of this Apreement to tho
coztrary, but with full reservation by BUYER of the exceptions to or limitations
on rights, damages or remedies of SELLER against BUYER or ofher persans
provided for herein, the Parties acknowledge and agree that in the event of (iY 2
breach by BUYER of (x) the tepresentation made by it in Section 12.covi o (v}
Bection 12 ciii relating 1o the conditions precedent set forth in Sectiop Z.aiv.
and/or Bection 7.a.xviii or {ii} wrongful terminstion of this Apreement by
BUYER under Sectiog 7.h. relating to the conditions presedent sét forth in {x)
Section V.a.dv of (¥} Section 7.axviii that is proven by Seller in a litigation
proceeding inttiated ynder Section 20 hereof, SELLER shall nol seek to recover
nor shall SELLER be entitled to rocover and BUYER shall oot be obligated 10
pay to SELLER as a result of any judgment, onder or decree entered by the courd
in any such proceeding, whether as damages, intcrest, costs, attomey’s fees or
otherwise and separately or in the agprepate and repardless of the basis of any
such clam. the theary of recovetry, the natue of the alieged act or omission
causing or producing such breach or the causs(s) of action alleged in any such
higation proceeding or action mon: than Five Million Dollars (85,000,000

Default Notice. In all cases {ofher than the failure of BUVYER or SELLER 10
cxecute and deliver the items or funds required tn be executed andfor deliversd
by same at Clasing), =ach party shall, prior to exsrcising any remedy for 2 default
hersunder, give the other party advence written notice of the acis or omissions
alleged 10 have constituted a default. The party receiving such default notice shadl
have fificen (15) days after recaipt of such rotice 10 cure the defavht, if any;
provided, however that i such default cannot with due diligence be romedicd by
the defautting party within said fifleen (15) day period, so long as the defaulting
party commences to remedy such detault within said {ifteen {15} day period and
thereafter prosecutes such remedy with rcasonsbie diligence, the pedod of time
for remedy of such failure shall be extended so long 85 such defauliing party
prosecutes such remedy with reasomablc diligence. Nobwithstanding the
foregoing: (a) in no event shall any cure period be deemed or pemmiticd 10
extend the scheduled Clasing Date pursuam 1o Seetion 4; and (1) from and afler
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Cloging, SELLER and BUYER shall be obligated to cure any monetary defaults
within thirty {30} deys afier reccipt of written notice thereof from the other Party.
If such defanit is not cured within such applicable period, then the parties may

exercise any remedies sl forth in this Apreement to the extent applicable 1o the
subject ast or omission.

d. Nonmaterial Default. MWotwithstanding anything contained herein to the contrary,
in no cvent shall cither Party have the right 10 terminate this Agreement for a
nonmalerial default or breach by the other Party,

16. HT T T

a  The SELLER agrees that from the Effective Daie throuph the Closing Date, all
officers, employess, confractors ond egents of the BUYER shell have af all
reasonable times wpon reasonable advance notice to Edward Almeide, Esq., Vice
President of Legal Affrirs al (363} 902-212{ the right 10 enter upon the Premises
for all proper and lawfil purposes, including bt not lumited to inspection,
invesligation, examination of the Premises and the resources upon it provided
however that: {a} any such contrantors or agenis provide a certificate of insurance
evidencing that such contractor or agent cammies commercial peneral Liability
insurance in an amount not less than $1,000,000 combined single limi per
accumence for hodily injury, personal injury antd property damage Habitity, which
certificate shall name the appropriatc SELLER as an additional insured
thereunder; and (b) al! such imspections, mvesUgations and examinations by
BUYER or BUYER's officers, employees and accredited agents shall be
gonducted in such a manner so as (i) not to cause any lien or claim of len to exist
apainst the Premises, (i} not to unrcasonably interfere with the operation of the
SELLER or its busioess or iis tenants and occupants, and (Gil) & all fimes fo
comply with all of SELLERs’ or its tepants’ safety standards and requirements.

b. BUYER ngrees to be responsible for: (%) any property damape that anses oot of
or is caused by BUYER or its officers, employies, contractors and agents while
such Persons are acting within the proper scope of conducting inspeclions of, or
accessing, the Premises. provided that with respect to any damaped sugarcanc
crop. SELLER's exclusive remedy shall be limited o compensation ffom
B{IJYER in the amount of $2 400 per acre of damaged sugarcane crop, subject 10
protation where the darnage is {ess than a full acre; {y) to the cxtert found Jegaliy
responsibie, any property damage that ansex out of or 15 caused by BUYER or its
officers, employees, contractors and agents while acting outside the proper scope
of conducting mspeclions of, of accesstng, the Premises (c.g., neghgence): and
{2} 10 the extent found lepally responsible. eny personal injury erising from
BUYER's or its officers’, employees’, contractors’ and agents' inspections of or
access to the Premises. BUYER shali promptly restore. if applicable, any
property damage described above. For the purposes hercof, the 1etm "o the
extent found legally responsible” shall be deemed to mean "to the extent that
BUYLER has the icgal authority to agree to be responsible for the acts of its
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officets, emplovees, contractors and agents™. SELLER acknowledges that
BUYER has not made any representation o warranty to SELLER as (o, nor has
BUYER waived any right to claim that it does not have, legal authonity to agree
to the provisions of this Sectipn 16{b}. The provisions of this Section 16(h)
shall survive the Closing or any termination of this Agreement for 3 peniod of
one {1 year.

17. RISK O CONDITION ROPERTY

a SELLER assumes all risk of loss or damage to the Premises prior to the Closing
Dzte. However, in the event the condition of the Premises is materially altered by
& fire, casusity, discese, act of God or other natura) force beyond the control of
SELLER. BUYER may elect, at its sole option, to terminate this Apreement and
ncither party shall have any funther obligations under this Agreement. In the
event BUYER elects not 1o terminate this Apreement, the Purchase Price shall
not be reduced and any caswalty insurance protveeds shall be assigmed by
SELLER to BUYER (it being umderstood that in no event shall the forepoing
include eny business lossfinterroption insurance proceeds, which shall romatn the
praperty of SELLER).

b.  Inthe event all or eny material portion of the Premises is taken by the exervise of
the power of eminent domain prier to Closing, SELLER shall gve BUYER
written notice of such taking and either Farty may, within twenty (20) business
days after receipt of such notice, elect to terminate this Apreememnt by delivery of
written notice to the other. I neither Parly elacts 1o exercise itz oplion to
terminate this Agreememnt us aforcsaid, this Agresment shall remain n full foree
and cffect, the Purchase Prce shall not be redueced and both SELLER and
BUYER shali be entitled to negotiate for, sctile and receive any award relating to
such taking, und, &t Closing, SELLER shall assign to BUYER 2li of its nghts
thereto relating 1o the Premizes, provided, however, that SELLER shall retain any
scparately awarded clairns for the loss of its leasehold interest In the event 2
non-material portion of the Premises is taken by the exercise of the power of
emment domain priot W Closigg, SELLER shall give BUYER wrilteh notice of
such taking; provided, however, that neither Party shall have the right to elect to
terminate this Agreement or reduce the Purchase 'nce and this Agreement shail
remain in full foree and effect, with SELLER and BUYER thereupon entitled to
negotiate for, settle and receive any award rclating fo such laking.
Notwithstanding anything contained herein to the contrary, BUYER shall not be
cntitled 16 rocerve any award unti) such time as Closing eccurs, whereupon
BUYER shell receive a credit against the Purchnese Price for eny pertion of the
award allocated 10 BUYER.

5. SURVIVAL

The covenants, warranties, represcitations, indemnities and undertakinps of
SELLER and BUYER set lorth in this Apreement, shall survive the Closing for & periad of
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tweo {2} years following the Closing Date. except as otherwise expressly provided ip this
Agtesment, with the express tnderstending that Sectipn §{i) (Quwtclaim Deeds), Section
21 (Eavironmentsl Matters), Sectipn 12(aY{xvi} {Beneficial Interest), Sectipg 15 (Default)
Sectipn 26 (Option t¢ Purchase Real Property), Seetion 27 (Right of First Refusal),
Section 28 (Miscellaneous), as appiicable, and other provisions relating to the Option and
Right of First Refusal, shall indefinitely survive except s otherwise expressly provided in
each such Section.

9.

L 15767413

SPECIAL CLAUSES.

Raton Gas Disclosure. Radon is a naturally accurring radiozctive gas thar, when 1l
has accumutsted in & building in sufficient quantties, may present health nsks to
persons who are exposed 1o it over time. Levels of radon that excecd federal and
staie puidelines have been finmd in buildings in Floridz. Additional informetion
regarding radon and radon testing may he oblained from yowr county public
health unit.

Delivery of information. If BUYER terminates this Apreement at any time, then,
withis ten {10} days thereafter, BUYER shali deliver to SELLER copics of all
final, inspection reports, test results and studies prepared for il regarding the
Premises, but sech delivery shall be without ropresentation or warranty from
BUYER of eny kind, shall a1 el! times be subject to the rights of the professionals
and other preparers of such inspection reports, fest resuits and studies. and
BUYER shall have no liability whatsocver to any Person in connection with such
inspection Teports, iest results and studies. In connectior with BUYER's
delivery to SELLER of the copies described above, SELLER shall be responsible
to pay for the duplication costs custernarily charged by BITYER in conmection
with the same.

Intentionaliy Deleted.

Intentionally Deleted.

Lease Back of the Fremises. At Clusing, BUYER (as Landiornd) and SELLER {ns
Tenant) shall execuls (i) one (17 lease with respect to the portion of the Premises
allocated to the sogar operations of SELLER (it being apreed that the non-sugar
cane portions of the Prernises as described on Exhibit 19,e-1 shall not be subject
to the Lease}, and (ii) one (1} lsase with respect to the portion of the Premises
aflocated to the citas operations, such thut the ontirety of the FPremises
(exgluding the porlions of the Premises described in Exhibig 19.e-1) are leased
back 10 SELLER, both of which leases shall be in substantiafly the same form as
sttached hereto and made 2 part hercof a5 Exhibit 19.e-2, as spproved by the
BUYER s Credit Provider, and conformed to just reflect 1erms eppliceble to each
izased portion of the Premises {e.g., rent, security doposits, ete.} ("Lease™). The

34



FTi, 3579073 22

“Commencement Date” set forth in the Lease shall be the seme as the actual

Closing Datz.

Tenent Leases and Estoppels,

ii.

.

Prior to the Effective Datec, SELLER has obtaimed estoppe! cenificates
from some or all of the Tenants, the form and substance of which
estoppels are acceptable to BUYER. In connection therewith, SELLER
shall use reasomable pood faith cfforts to obtain (A) renewals of such
estoppels and (B} estoppels from any new tenants in the form sttached
hereta as ibit 19.£ii, no later than ten {(10) days prior to the Clasing
Bate.

in the event that, pdor 10 Closing: (2) SELLER amends or modifies any
Tenant Lease, the term of which extends beyond the Lease Termioation
Date, then SELLER shall use commercially reasonable efforts o
incorporate language into such emendment or medification that will
provide for such tenant to execute and deliver an estoppel certificate in the
form attached hereto es Exhibit 19.€ii upon request of the landiord
thereunder; and {b) SELLER renews a Tenant Lease (and which repewal ix
in SELLER’s discretion to do 50} of caters into & new leasc, the term of
which extends beyond the lease Termrnmation Dale and is permifted
pursuant to the torms of this Agreement, then SELLER shall incorporate
ianpuage in such renewal or new lease that will provide for such tenant to
execate and deliver an cstoppel certificate in the formn atiached herelo as
Exhibit 19.Lii upon request of the landiord thereunder.

On or before Closing, Seller shall use commercially reasonable efforts to
madify those certein Tensnt Leases, if any, which lease any portion of the
Premises to grow supar cane Of citrus, so that the lessees thercunder will
be obiigated from and after the Closing Date to comply with the sarme Besl
Managemem Practices (as defined in the Lease) that BELLER will be
obitgated 1o comply with under the Lease.

Intentionally Deleted.

Fees and Costs, Except as otherwise specificelly provided herein, cach Party shall
bear ils own fees snd cosls, notwithstanding fee payments provided under
Chapter 73, Florida Statutes {to the extent applicable), incurred by such Party in
connection with the transaclion contempliled by this Agreemnent.

Infentionally Deleted.

Helooatton of Raikoad Track. SELLER will not wansier in BUYER: (i) assots of

the nternal and external railroad system owned by Parent or South Central Flonida

is




Express, Inc. (“SCFE™ {finchuding without lmitation ratbrosd asscts, trackage,
sidings, elevalors, faciliies and improvements, and teilroad rolling stock)
teollectively, the “Rajlroad Svatem™); (31} any and all mail commmoen carrier nghts,
duties, and obligations, if eny, it presently has; or (i) any asscts, property rights or
other rights or privileges necessary to satisfy SELLER s common carmrier duties and
obligations of SCFE, if any. BUYER iy pot a rail common carrier and will not
purchase, acquire, asswme or otherwise meoeive any nghts, dties or ablipations ol a
rail common carrier in this Fansaction. SELLER will rewzin the Railroad System,
and eny and all common camicr nghts, dutiss, and obligations it presentiy has,
including, without fimjtation, the common carsier duties and obligations of SCFE.
In the event that BUYER reasonsbly deterrnines that H is necessary to relocate any
portion of the Railmad System localed within the bounderies described in
Schedule 19.f attached hereto (the "Relocation Area™) iz onder to construct
BUYER's project. SELLER, SCFE and BUYER shall cause such rclocation
pursuant to the termns of a relocation epreement (the “Relocation Apresmnent'), the
formm of which shall be mutuelly epreed upon by the Partiss and SCFE in their
reasoneble discretion prier o Closing and executed, delivered and recordsd at
Closing. Such relocation agreement shall provide, amony other things: {a)
BUYER. at it sole cost and expense, shall construc the relocated track (which shall
inciude, without limitation, the bed, the ballast, the ties, the rail end any adjacent
service romds, sidings, elevators or other eppurienan! facililies, if appliceble); (b)
the relocated dack shall be in & location reasonably acceptable o SELLER, 8UFE
and BUYER,; (c) SELLER and/or SCFE, as applicable, shal! convey the underiying
fee to BUYER, in its “ac is” condition, of the track being shendoned in sxchange
for BUYER s construction and conveyance of the new truck and the underlying fee
to SELLER, which underiying fee shall be conveyed by BUYER in its “as-is"
condilion; and (3) the new track maust be completed in acoordance with all
applicable Laws before the convevancs of the abandoned track will ocenr
Noiwithmanding the forspoing. in no everl shall BUYER he oblipated 10 relocate
any portion of the intemnal ratircad systemn located within the Relocation Ares if
such portion “dead-ends™ (fe., does nol connect 10 any other portion of the
Rajlroad Svstern bul ends at 2 portion of the Premises which will be used for
BUYER™s project} and, in such event, SELLER shall convey to BUYER such
“dead-end” ponion of the Railroad System that is to be used for BLUIYER s project
for no consideration and, at SELLER's option, SELLER ey remove and/or leave
any portion of the Railroad System in connection with such conveyance.

Relocation Rights. 1o consideration of the negotiated Purchase Price and solely to
the extent applivably, SELLER hereby waive any rights or clabms they may bave
under the Uniform Relncation Assislance and Real Property Acguisition Policy Acl
of 1970, as amended (42 U.S.C. § 4600 et 5e4.).

Cooperation,  From the Effective Date Rercofl (mugh the expliration of the Dease,
SELLER sheli cooperate in good faith with BUYER 's credil enhuncers and rating
agencics 10 provide information related to the Premises (and not the SELLER™s
busitiess of other assets) and necessury fior the onging issuanee or refinancing of
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the Cerlificales of Participation, so long &8 such cyeddl enhancers and raling
agencles execute and deliver to SELLER a confidennality agreement reasonably
arceptable to SELLER. BUYER shal! he responsible for any and all actual, out-of-
pocket costs and expenses incurred by SELLER in providing the information
pursuant o this Section {(¢c.g., copying fees, but not including attorneys’ fees
incizred by SELLFR in connection with such requeats),

m. Conduct of SELLER. Except (i} as may be approved in advance by BUYER in
writing, or (i1} s is otherwise required by this Agreement, during the period from
the date of this Agrecment until the earlicr of (x) the Ciosing Diste, and {y) the
date this Agreement is termunated in accordance with its terms: {A} SELLER
shall use commercially reasonable efforls to maintain the Premises {inciuding,
without fimitation, pumps, culverts, canals, ditches end other irrigmion and
drainnge infrastrocturc) according to the ordinory course of business consisicnt
with past practices, (B) to the extent that Closing has not yet ocourred,
commence and continue throwgh Closing the appliceble sugar and citrus farming
operations, all as and to the extent eppliceble and typically performed by
SELLER in {he ordinary course of business consistent with past practices and {C)
in addition 10, and not in limitation of the covenants set forth in the forepoing
clauses (A)-(B) of thiz paragraph, none of SELLER shall, directly or indirectly,
do apy of the following:

i, Sell or otherwise dispose of any of the Premises or incur or assurne any
new indebtedness that would affect the Premises (excepl SELLER may
cncumber the crops}; provided, however that SELLER may refinance any
existing indebledness, so lohp as the samme iz mlezsed at Closing with
respect to the Premises,

ii. fail 10 renew, maintain in full force and cffect or comply with any material
Reguired Governmental Approvals related to the Premises of sny SELLER
{provided, that in no event shall the foregoing be deemed to mequing
SELLER 1& perfonm any aclions of expend any money in excess of whai
SELLER has customarily performed or expended in SELLER’s ordinary
course of business consistent with past practices), provided, however, tha
in no cvent shall the foregoing be deemed to impair or {imil BUYER s
regulatory rights o enforce the conditions of any Governmental Approval
that BUYER has issued;

i1 fail 1o prompily and timely pay and discharge ail federal income taxes, real
property taxes and assesyments {provided that SELLER shali retain the
right to challenge or appeal such taxes and assessments), levied or
impoged upon, or required 1o be withheld by, or atherwise owing h}' BIY
of SELLER or with respect to the Premises;

. fail to comply with &l apphesble Laws (other than Required
Ciovernmental Approvals which is govemed by subsection i3, above} with
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respect 10 the vwnership or operation of the Premises, te the extent
SELLER has compiied with the same in the onlinary course of business
consistent with past practices, provided, however, that in no event shall the
forepoing be deemed to mmpair or limit BUYER's regulatory nghts to
enforce the conditions of any Governmmental Approval that BUYER has
issued, and

v. fail tp maintain and continue in full foree and effect the Insurance Policies
or substantially equivalent policies, make any material adverse changes in
the 1ype or amount of coverages or permit eny of the Insurance Policies or
substaniielly equivalent policies to be canceled or terminated.

Notwithstanding anything contained to the contrary in this Sectjop I9(m}
or utherwise i tis Agreement, in no gvent shall SELLER have any conimctos
abligation or hahility to BUYER under this Agreement to perform any work oF
expend any money in connection with any matters disciosed by that certain Initial
Assessment Report for Facilitics in Crop Areas prepared [or BUYER by Shaw
Environmental, Inc. dated Seplember 26, 2008 or othenase; it being undersiood
end agreed that fom and after the Effective Date through Closing, SELLER shal
perform ils cusiomary maintenance of the Premises, consisient with past practices,
as SELLER reasonahly determines is necessary for the continued ¢peration of the
Premnises in connection with its farming operations. Provided, however, that in no
event shall the foregoing be deemed o impair or limit BUYER's regulatory rights
1o enforce the conditions of any Governmental Approval that BUYER has issued.

Intentionally Beieted.

Binding Contract. in addition to the Title Exceptions, BUYER acknowledges und
aprees that the convevance of the Promises ffom SELLER to BUYER shatl be
subject to the following binding contract: That certain Purchese and Sale
Agreement, as amended, (the “ROCP Apreemnent'™ dated az of August 30, 2005
betwzen Parent, as seller, and Resource Conservation Properiies, Inc., as
BUYER, for approximately 502 acres of real property located ip the City of
Clewiston (the “BRLP Agreement Property™). Prior to the Closing, Pareat may
sell any of the RCP Agreemen! Property pursuant 1o the torms of the RCP
Agreement and retain all of the proceeds from suoch sale(s) whereupon such
poriion of the RCP Aprecment Property conveyedd shell not be deemed to be pant
of the Premises. To the extent that all of the RCP Agreenient Property is not sold
prior to the Clasing Date, then, on such date, Parent shali convey title to the RCP
Agreement Fropenty 1o BUYER and assign ail of s rights in and to the RCP
Agreement o BUYER as part of the Assignment of Contracts and BUYER shatl
uzznme the obhigations thereunder from and after Closing. In the event thaf, at
the Clasing, BUYER simultaneongly wansfers the RCPF Agreement Propeny 1o
the City of Clewiston, BUYER shall have the ophon to direct Parent {0 assign the
RCP Arecment divectly to a thivd-patty so long as such thind-party agrees fo
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assume the same. which assignment and assumption sheli be in the same form as
the Assignment of Contracts.

P Appreisal{s). Poor to the execufion of this Agreement. BUYER has obtained an
appreisai{s) that is in an emovst and in 2 form atceplable to, and complies with
the stanitorly mandated appraisal stendards as determined by, BUYER, in its
sole and shsolute discretion (the “Appraisal{s)™).

q. inentionelly Deleted.

20.  DISDATE RESOIAITION PROCEDURES,

a. Negotiation by the Parties. If & dispule arises between BUYER on one hand and
any or 2li of SELLER on the other hand, executives of both Partics shall meat a1
a mutually acceptable time and place wathin ten (10) days afler delivery of notice
of such dispute and thereafier as oflen as they reasonably deem necessary. to
exchange relevant information and to attempt to negotiate resolutions of the
dispute. I the matier has not been resolved within len (10} days from the refermal
of the dispute o the excoutives, eilher Party may initiate mediation as provided
hercimafier.

b.  Mediation.

1, If the dispute has not been resolvied by the negotiation a5 provided above,
the Parties shall cndeavor to setile the dispute by mediation. Either Party
may initiale & non-binding mediziion proceedmg by 2 reguest in writing W
the other Party; thercupon, both Partics will be obligated to engape in
mediation. The proeeeding will be conducted ai 2 moptuelly agreeable
location in West Palm Beach, Floride.

it If the Poics have not agrecd within ten {1() days of the request for
medistion on the selection of a medistor willing to ssrve, Buyer will
provide e list of five (5) independent medietors from which SELLER. shall
choose 5 mediator,

i, Efforts to reach a scttlement wifl continue unfit the conclusion of the
procecding, which is deemed fo0 occur when: g writien settlement is
reached, the medielor contludes and inlotms the Partics in writing {(hst
further efforts would not be usefin, the Partics agree in writing Ut an
impasse has heen reached, or a Party commences Jitipation in accordance
with Sectipy M.e. Neither Party may withdraw hefore the conclusion of
the proceeding unless lidgation is commenced pursusn! to the provisions
of Section 20.c. or either Party has eiectled o lerminate this Apreement in
accordance with the terms of this Agreement.

3¢

1L 35Ty T2




v, in casc of violation of the aforesnid obiigation 1o mediate by either Party,
the other Party may bring an action to seek enforcement of such obligation
in the courts specified in Section 28.4.

¢.  Litipation

If the dispute has not been resolved by mediation as provided in Section 20.b. above
within forty-five (45} days of the initiation of such mediation procedure, either Party may initiete
litigation upon Gve (5) days written notice to the other Party; provided, howevey, that if onc Party
has requested the other to participate in a nopbinding procedure, &s provided for under this
Section 20, and the other Party has fuiled to participate, the requesting Perty may imtew
litipation before expiration of the above period. The Parties agree that all actions or procecdings
arising in connection with this Agreement shall be tried and litigated exclusively in the courts
spueificd in Section 28.d.

d. Confidentiality.
To the extent allowed by Law, all negotiations, settlement agreements and/or other
written documentstion pursuant to this Secliop 20 shail be confidential and shall be treated as

compromise end scttlement negotiations for purposes of the Federal Rules of Evidenee and
Flonida Rules of Evidence.

e.  Coats of Dispute Resolution.
Each Party shall bear its own fees and expenses with respect to the dispate resolution
procedures and BUYER and SELLER shell each pay fifty percent (50%) of the jees and expenses
of any mediator used under Section 20(h) above.

21. ENVIRONMENTAL MATTERS.

& Certatn Defnitio

i “Action” means any actjon, cause of action. Titigation, claim, demand, seit,
arbitrativr, investigation or proceeding, whether civil, cnminal,
administrative, investigalive or appeliate, io law or at cquity, by any
Person or before any Governmensai Body.

ii. “Additions) _Remediation™ mecans Remediatton in response te an
Additional Remedigtion Nouier identfied in Section 21.¢. that is delivered
by BUYER to SELLER.

1. “Additional Remedigtion Notice™ means written notification to SELLER

from BUYER that BUYER has learned of a Release of Poliutams on, 1o or
under the Premises thut océurred or exists in excess of the Environmentad
Standard, or groundwaier contamination that may be associated with Non-
Point Sowrce of Pollitants thal excesds the Natural Attenuntion Dicfanit
Concentrations  established in Table V of Chapter 62-777. Flonida
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v,

vi,

Administrative Code, on or before the Lease Termination Date, but wiuch
was nol dentified in Buyer's Environmental Assessment, which notice
shall describe the factual and lcpal basis of such Rclesse in reasonabie
detad] {talong Imte account the information then availabie to BUYER),
including, copies of all notices, pleadings, documents, and &ll other
material written evidence thereof, if any, and which will state that it is

being provided under Section 2].¢i. of this Agreement.

“Additional Remediation Schedole” means & schedule for the performance
of Additional Remediation, which schedule shall be consistent with any
and ell applicable requirements of Environmental Law, shall idemtify the
steps SELLER will take o obtain the Govemnment Conflrmation within
seven () vears of BUYER's delivery of its Additional Remediation Notice
to SELLER, except for any Additional Remediation for which BUYER
consents in writing 1o a longer period, and shall identify the Mileslones.

“affiliate” meags, with Tespect to any Person, any other Person that
directly or indirectly, through one or more interrnediaries, contols, is
controlled by, or is under common contrel with such first Person. The
term “control” {including its correlative meanings “controlled by™ and
“under comhmon control with™) means possession, directly or indirectly, of
power 1o direct or cause the direction of mansgement or policies {whether
through ownership of securilies or partnership or other ownership
interests, by contract or otherwise).

ay e 154

5 1rQIUTIEn t” means the Enviroomental Due
Diligence Investigation Reports of the Premises prepared by or through
Professional Service Industries, [nc., including al! observations, findings,
cost estimates, conclusions, data, risk evaluation, sististical evaluation and
peospatisl analyses and interpolation, tables, figures, appendices, maps,
gTaphs, and charts, contained thersin, as follows:

e  Volume 1, Executive Summary, Due Diligence Investipatton Services
for the Uniled States Sugar Corporalion Acguisition, Paim Beach,
Hendry, Glades, and Gilchrigt Counties, Florida, deted November 21,
20608,

« YVolume II, Phase ] Environmental Site Assessment, Due Diligence
investigation Services for the United States Sugar Corporation
Acquisition, Palm Beach, Hendry, Glades, and Gilchrist Countics,
Fiorzda, dated Navember 21, 2008;

= Volume 0I, Phase I Environmental Site Assessment, Due Diligence
Investipation Services for the United States Sugar Corporation
Acquisition, Palm Beach, Hendry, (lades, and Gilchnst Countics,
Florida, datod Movember 21, 2008;

s  Volume TV, Ceological Risk Asscssment 1o Sopport the Phase 1 and
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Phase 1 Environmental Sile Assessment of the Uniled Stete Sogar
Corporation Propertics, prepared for Professional Service Indusiries,
inc. by Mewfields, dated November 21, 2008;

» Vaolume V, Ashestos Survey, Due Diitpence Investigation Services for
the United States Sugar Corporation Acquisition, Paire Beach, Hendry,
Glades, and Gilehnst Counties, Flonida, dated November 21, 2008

“RUYER Indemnified Parties” means BUYER and its Affiliates and ¢ach
of their respective officers, officials, diteciors, employses, parners,
trustees, members, agents, and representatives, but does not include any of
BUYER's successors in Litle 1o any portion of the Premises,

*Cleanup Tarpet Level” means:

For all areas: shall be the groundwater criteria in Table | of Chapter 62-
717 of the Florida Administrative Cede, and for al! cavironmental media
other than groundwater, shall be the mosl siingenl applicsble
concentration for the medium of concem idemified in Table 1 or Tabie )
of Chapter 62-777 of the Flonda Administrative Code for either direct
commercialindusirial exposure or leachsbility based or groundwater
criteriz, or an aiternative leachibility standard approved by the FXEP;
provided that sediment in & Class IV (Agnculraral Water Supplies) body
of water on the Premises shall be considersd soil and thst sediment tn 2
Class OI body of water on the Premises shall meet the Florida Department
of Environmental Protection Guidelines for Flordde Inland Waters
(MacDonald ¢t al, 2003). If no Soil Cleanup Target Level (“SCTL™),
Groundwater Clearup Target Level (“GCTL™), or Florida Surface Water
Cleanmp Target Level (“FSCTL”) exists in Table ] or Table If of Chapter
62-777 of the Florida Administrative Code, the SCTL, GCTI, or FSCTL
for it shall be established i accordance with the procedures in Chapter 62-
777 for establishing an SCTL, GCTL or FSCTL. A Cleanup Target Level
may be achieved with the use of {1} a site speciBe risk assessment
conducted pursuent o, as epplicable, Chapter 62-770, 62-730, or 62-780
of the Flotda Adminismatve Code; (2) lnstitutiona! Controls andfor
Engineering Controls; and/or (3) netarsl attenuation, as follows: {a) with
regard to the use of Institutional Controls, BIFYER hereby conscents to
restrictions that prohibit residentiad land uses, while sllowing agricultural,
commercia! and industial land uses, including, but not hmited to, as
classified by the North American Industry Classification System, Uniled
States, 2002 (“NAICS") and referenced in the Florida Department of
Environmental Protection’s Institmtional Controls Procedures Guidance
dated November 2004, (b) with regard to e site speeific risk assessment,
and other Institutions! Controls, the BUIYER provides its consents 10 the
use of same (which consent shall not be unrcasonsbly withheld) after the
L ffective Date, {¢} with regazd to nataral aticouation, the BUYER consents
o same (which conzent shell not be weasonably withbeld) afler the

42




[TL S50 25

Bx.

¥i.

xii.

xiil.

Effective Date and FDEP concludes that it 15 reasonably likely to achizve
the applicable Cleanup Terget Level within five (3} vears after Closing or
within z [onger period of rime which is technically justifiable and is
agrecable to FDEP, and (4} with regard to Engineenng Controls, the FDEP
and the BUYER, in ils sole and absolute discrétion, approve of the same
after the Effective Date.

BUYER apress thel the Cleanup Target Levels (BCTL, GCTL, and
FSCTL), applicabie hercin for those matters subject to Remediation by
BUYER pursuant 1o Section 21 b. {Remediation of Matfters Identificd
in BUYER's Environmental Assessprent} arc those Cleapup Target
Levels identified in Table I or Table I1 of Chapter $2-777 of the Floride
Administrative Code thet are in effect at the time of BUYER's
Tmvironmental Assesstnent For Remediation purscant to Section Jl.c
the Cleanup Target Levels are those Cleznup Target Levels identified in
Teble I or Table [ of Chapter §2-777 of the Floride Administrative Cade
that are in effect when the Additional Remediation is performed. 1f no
Cicanup Target Levels identified in Table 1 or Table I of Chapter 62-777
are in effect, then the applicablie Cleanup Target Levels shall be the
sucoessors thereto.

“Direct Claim™ means a bora fide claim for indemmnificaton that is made
it good faith by 2n Indemnified Party and is based on facts that canp
reasonably be expected to establish 2 valid claim under Section 21.c. or
Section 21.£. of this Agreement.

“Direst Claim Notice” means wiittenn notification of a Direct Claim o an
Indemnifying Party, which notice shall describe the fectus! snd lepal basts
of such Diresl Clzim in reasonsble detadl {taking inlo account the
information then available 1o such Indemnified Party), including the
sections of this Agreement that form the basis of such claim, copics of ail
notices, pleadings, documents, and all other material written evidence
thereof, i any, and, if then known end celculable, the amount or, if ool
then known or catcuiable, e good faith estimate of the Liabilitics thet have
or mey be sustained by the Indemnified Party.

“Engineering Controly™ means the use of modifications to a site to reduce
or eliminate the potential for migration of, or exposure to Poliutants.

“Enviropmental Claim™ meens & claim agserted nnder Seetion 21.e.

“Lpvirormental Notice™ means wrtten notification of an Environmentat
Claim 0 SELLER from 2 Buyer Indcmnificd Party, which describes the
facrual and legal basis of such Environmental Claim in reasonable detail
(taking into account ihe nformation then available 10 BUYER
Indemnificd Party), including the seclions of this Agreement that Torm the
basis of such claim, copics of all materinl nolices, pleadings, documents,
envirponmental reperts and sampling data, and all other matenal wittien
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XV,

XV,

xvi.

xvil

xviii,

X%,

evidence thereof, if any, and, if then known and calculable, the amount or,
if not thep known or calculable, a good faith estimate of the Liahilities that
bave or may be sustained by Buyer Indempified Party.

“Epvironmentai Lawe” shall mean any applicable federal, state or lacal
laws, statutes, ordinance, rles, regulations, orders, judgments, decrees or
other govemmenta! sestriclions relating to, or regelating, poverning or
protecing human health or the environment

“Envimpnmental Standard”™ means for the Release of Pollutants, for ali
areas, shall be the groundwater criteria in Table ! of Chapter 62-777 of the
Florida Administrative Code, and for 2fl other environmental media other
than proundwater, the most smngent applicable concentration for the
medinm of concern identified in Table I or Table il of Chapter 62-777 of
the Fiorida Administrative Code for cither direct commercial/industrial
exposure or, leachahility based- on- groundwater; provided that sedimen
in a Class IV {Agricuitural Water Suppiies) body of water on the Premises
shall be considered soi) and tha! sediment in 8 Class [ body of water on
the Premises shall mest the Fiorida Department of Environmental
Protection Guidelines for Florida Inland Wetlers {MacDonald et &, 2003
If no Soil Cleanup Target Level (“SCTL™), Groundwater Cleanup Tatget
Level (“GCTLY), or Flomidz Sorface Water Cleanup Target Level
(“FSCTL™) exists in Table J or Table 1 for a Pellutant, the SCTL, GCTL
or FECTL for it shall be established in accordance with the procedures in
Chapter 62-777 for establishing an SCTL, GCTL or FSCTL.,

“Iinal Remedistion Cost Estimate® mesns the BUYER's good faith
estimate of the cost of Additional Remediation to achjeve the Cleanup
Target Level for a Reiease of Pellitants nol Idenhfied in BUYER's

Environmental Assessment and the technigues thal can be used to perform
the Addifional Remediation.

“liovernmental Bodv"™ means any (i) nation, state, county, city, town,
village, district or other jurisdiction of any nature; (i) lederal, siate, locat,
municipal, domestic, foreign, supranstional or other government; or (iii)
governmemtal, guasi-governmental, regulslory auvthority, agency, court,
commission or other entity cxercising, or entitled to exercise, any
admimstralive, executive, judicial, legislative, police, regulatory or taxing
authority or power of or pertaining o government.

“Goverpmente]l Confirmation™ means a Site Rehabilitation Completion
Order issued either by FDEP or & Jocal agency if FIYFP has delegated such
avnthority to that local apency.

“Iodemnified Party™ means any Person clziming indemnification under any
provision of Seetion 21.e or 215
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KRyl

“indemnifying Party™ means any Person against whom a claim for
indemnification is heing asserted uader any provision of Section 21.e or
211

“ldentified in BUYER'S Environmental Agsessmentl” means locations of

Point Source of Pollutants found, as well as MNon-Poimt Source of
Poliutants, as described in the BUYER'S Environmental Assessmenl,
which were detected cither {a) as the resuvit of the coliection of soil,
sediment, proundwater and/or surface water samples, or (b) determined as
the result of interpelation or geospatial statistical enalyses of said data.

or TeinimiZe exposurs to Pollwtants, Such restrictions may include deed
restriclions, restrictive covenants, and conservation essements,

“Laws" meagns, as to any Person, any law (including common law),
regulation, mle, statitz, treaty, code, ordinance, order, judgment, or
decree, or any other determination or requirement of (or agroement with) a
CGovernmenial Body epplicable to or binding on such Person or any of ils
property of assets or to which such Person or any of its property or assets
is subject.

“Least Temningtion Date™ means the earbier of (z) the “Expiration Date”
(as defined in the Lease) or (b) the dgte that SELLER vecetes !l or &
portion of the Premises, from thne to time, with respect 15 the portion
vacated, or assigns the Lease (o an ynaffifiated third party, with respect to
the poition of the Premises so assigned.

“Linbilin™ means any indebtedness, liability, obligation, commitment,
guavanty, ¢laimy, loss, damage, penalty, fine, payment, deficiency, cost or
expense (including, but not limited to, reasonable atiomeys' fees and
expenses, court costs and other rcasonzble costs of defense, including
exper! consultant and witness fees and costs) of any nature or kind. and
whether the aroount is known or unknown, asserted or unasserted, absolnie
or conttugent, accrued or unaccrued, liquidated or uniiguidated, disputed
or undisputed and whether due or to become due.

“Milestones” means dates on which specific slements of the Additional
Remediation will be completed as identified in the FDEP approved
Remedial Action Plgn,

i1 “Nen:Governmental, Unrelated Pany Claim™ means any claim made or

any Action commenced by any Person {other than & Party herete. an
Affiliate of & Party hereto, a successor in tile of Bayer to the Premises, or
a Uovernmental Body), in either case that can reasosubly be expected 10
pive rise to & ight of indemnification for any BUYER Indemnified Party,
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xXviit,

X¥IX.

X

Kaxiil.

XNXIV.

“Non-Point Sounrce of Polimtapts™ shell meanm: (a) the wide spread
presence of Pollutants in soil in cultiveted felds which resuited from the
legal application of pesticides for which the FDEF is not authorized to
institte proceedings against a property owner under Fla. Siat §
487.0B1{6Y, (b} with regard to phosphorus and mitrogen i soils or
groundwater, the wide spread presence of Pollutants in cultivated helds
which resulted from the application of fertilizers for which the FDEP is
not authorized 1o institute procesdings against a property owner under Fla.
Stat, § 576.045{4) and (¢) ambient agncultural contaminstion
cubtivated fislds in association with the normal apphication of fertilizer.

“Ofzite Environmental Liahilifies” means any Liabilities thal anse oul of
or refate to either dircetly or indirectly or that result in whole or in part
from the arrangement Tor disposal ofl of the Premises, or transponation by
the SELLER of, any Pollutants generated or wsed in conttection with the
Prcmises an or prior to the Lease Termanation Date.

“Person”™ means any natural person, corporation {including any non-profit
corporation), general or limited partnership, limited Hability company,
proprictorship, other bosiness organtzation, trust undon, association,
vrganization, other entity or Govemmenial Body,

include 2 Non-FPoint Source of Pollutants,

ii. "Pollutant Linhilities” means any Liahifities that arse ot of or relate 10

cither directly or indirectly, or that esall in whole or in pan, from the
presence, spilling, leaking, pumping, pouring, emitling, emptying.
discharging, injscting. escaping, leaching, dumping or disposing of
Polltants n soil, sediment, groundwater or surfbce water on &t 10, from
or under the Premises on or prior 10 the Lease Termination Date.

“Pollutants” shall mean sny lmzardous or loxic subsisnce, muenal, or
waste of any kind or any contaminant, poliutant, pstrolemm, petroleum
product ot petroleem by-product as defined or regntated by Environmenial
Laws,

“Previously Llnknown Pollntant Liability™ means any Liabilities that arise
out of or relate tp ether directly or indirectly, or that result in whole or in
part, from Pellinion as defined in § 376361037 of the Flonds Statutes
Armotated (provided that for purposes of this Sechop 2] mxxiv..
“polutants™ in § 376.301(37) shall mean Pollutants as defined in Section
21.a.xxxjii of this Agreemend) and the spilling, leaking, pumping, pournng,
¢mitting, ermptying, discharging, injecting, escaping, leaching, dumping or
disposing of Poltutants in soil, sediment, groundwaler or surface water on,
st, to, from or under the Premises on or prior 1o the Lease Termination
Dxate, except for (a) any such Lisbilities ansing oui of Non-Poinl Souce of
Polivtants or Poimt Source of Polhdants ldentified in the BUYER'S
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Environmental Assessment, {b) any such Pollutapts for which Buyer
Indemnified Pertes have not submitted an Epvironmental Notice under
Section_21.b. or Section 21.ci, Ay such Pollutants for which BUYER
has not breached s obligation under Seciion 21.h. or Section 21.cii2,
or hoth.

xxxv. “Release” means Pollution ss defined @ § 376301037 of the Florida
Statutes Annotated (provided that for purposes of this Section 21.a. 1331V,
“ooliutants” in § 376.301(37) shall mean Pollikants as defined in Section
Zlayxxiii of this Apmeement) and any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping, leaching,
dumping or disposing of Pollutants in soil, sediment, groundwaler or
surface water, bt shall not include ) the legal application of pesticides
for which the FDEP is not authorized 1o instiute proceedings apainst a
property owner under Fla, Stat. § 487.081{4), {ii) the contaminstion of
gronmdwater or surface water which s the mmit of the application of
fertilizers for which the FDEP is oot authorized to institote proceedings
against a property owner under Fla, Stat, § 570.045(4), or {iii) & Non-FPom!
Smee of Pollutants.

xxxvi. “Remediation™ means those steps taken, of that will be taken, to achieve
the ppplicable Cleanup Target Level and obtain Governmenial
Confirnation.

soixvi, “SELLER  Ipdemnified Paries” meass PARENT, the SELLING
SUBSIDIARIES, their respective Affiliates and cach of thelr respective
officers, officials, directors, eraplovees, partners, stockholders, trustees,
members, agents and representatives.

wxxxviil. “Third Party Claim™ means any clalm made or any Action commenced
by any Person {other than & Party hereto or an Affiliale of a Parly heretad,
in etther case that can reasonebly be expected 1o give rise 1o a might of

inderanification for any Indermnified Party from an lndemnifying Party.

axxix. “Third Party Ciaim MNotice™ means & written notification of a Third Party
Claim o0 an Indemnifving Party, which notice shall describe the fachual
and Jegal basis of such claim in rcasonable detsd) (taking into account the
information then available 1o such Indemnified Party), including the
sections of this Agreemem that form the hasis of such claim, copies of all
notices, pleadimgs, documents, and ali other material written evidence
thereof, if any, and, if then known and celcuteble, the amount of if not then
knpwn or calculable, a good faith estimate of the Liabilities thel have or
tay be sustaned by the Indemnified Pary,

b, Remediajion of Matters Ideptified in BUYER'S Dnvironmental Asscasment
BUYER has performed BUYER's Environmental Assessment and performed
samphae in those weas of the Premises where BUYER identified concemns
reparding the likely presence of Pollutants. BUYER's Environmental
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Assessment hes reveated the presence of Pollutams, In exchange for the payment
of EIGHT MILLION SIX HUNDRED THOUSAND AND NCG/100 U.8.
DOLLARS {$E.600,000.00) by SELLER =t closing, BUYER shall parform the
Remediation of the Pollutants Identified in the BUYER'S Environmenta)
Assessment as required by Environmental Laws as the Person Responsible for
Site Rehabilitation (“PRSR™), and secure 2!} applicable  Govemmental
Confirmations with respect thersto and SELLER, except as provided in Sectiog
21.e helow, shall thereafter have no obligation or liebility to BUYER to perform
Remediation of the Pollmants Identified in the BUYER's Environmental
Assessmernt,

Remediation of Poipt of Sourcs Poilutanis

b If after the Effective Date BUYER leams of any Release of Pollutants on,
10 of under the Premises that occurred or exists in excess of the
Environments) Standerd, or groundwster contaminalion thal mmy be
associated with Non-Point Source of Pollutems that exceeds the Naturai
Atennation Default Concentrations esteblished in Table V of Chapter 62-
777, Fiorida Administrative Code, on or before the Lesse Termminalion
Dete, bui which was not Identified i BUYER's Enviromments)
Assessment, and BUYER provides an Additionzi Remediation Motice to
SELLER on or befors three (3) years efier the Lease Termination Date, the
provisions of this Section 2}.¢, shall apply. If within forty-five {45}
business days of receipt of the Additioral Remedietion Notiee, SELLER
delivers written notice t¢ BUYER that it disputes that the Releass of
Pollntants identified i the Additonal Remedistion Notice occurred or
onsts in excess of the Environmental Standard on or before the Lease
Termination Date, or that same was npol Idemtified in BUYER’s
Environmental Assessment, either SELLER or BUYER may initiate
dispule resolution procedures as provided in Secfion 20. I within forty-
five (45) business days sfier SELLER’s receipt of the Additionsl
Remediation Notice from BUYER, which must be delivered in accordance
with Seclion 24, SELLER, does not deliver woitten notice (o BUYER that
it disputes that the Relesse of Pollitants identified in the Additional
Remediation Notice poommred or exists in excess of the Environmentai
Standard an or before the Lease Tennination Date, or that same was oot
Identified in BUYER's Environmental Assessment, then, in that cvent,
SELLER will not subsequently dispute its Hability in connection with such
notice. Unless the dispute resolution procedures are injtiated as sel forth
above, within fifty (50) business days of rcceipt of the Additional
Remcediation Notice by SELLER, BUYER and SELLER shall meet lo
attempt 10 reach agreement concerning the reasonably cstimeated sppregate
cost of Additional Remediation. U such agreement is not reached and
signed bry both BUYER and SELLER within twenty (20) business davs of
imtialing nepotiations, then BUYER shall deliver to SELLER iis Final
Remedigtion Cost Estimetc. together with any and all supporting
informnation deemned relevant by BUYER to the determination of a
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ki,

reasonably estimated aggrepate cost of the Additiona} Remediation in
order 1o achieve the spplicable Cleanup TYarpel level so  that
Goverrmnental Confirmation can be obtamed, and which i to be
performed, as applicable, under Chapter 62-770, 62-730 or 62-780 of the
Florida Administrative Code.

At the written ¢lection of SELLER, which shull be provided to BUYER
within fifteen {15) business days after teceipt of the BUYER’s Final
Remediation Cost Estimate for matters listed in en Additional
Remediatiop Mpiice, SELLEER chall efect to bhave the Additional
Remediation accomplished as follows pursuam to either Section
2L{eIGEHTY ar {2}:

(1)  SELLER shall perform the Additional Remediation described in
the BUYER’s Final Remedietion Cosl Estirnate in accordance with
Environmental Law, shal! use only the techpiques identified in the
Final Remedistion Cost Estimate to perform the Additional
ERemediation, shall be the Person Hsspopsible for  Site
Rehabilitation, shell secure all  applicable Govermmental
Confirmnations with respect to the Additional Remediation, and
shell provide a copy of such Governmental Confirmations to
BUYER promptly upon receipt. SELLER shali be entitled w be
rexrnbursed for the performance of such Additional Remediation
from the Geneta! Eserow Fund, from time to time, i sccordance
with the terms of the General Escrow Fund Agreement; or

{2}  Onc hundred thirty percent £13094) of the Finel Remediation Cost
Estimate shali be paid to BUYER from the General Escrow Fund
and BUYER shall perform the Additional Remediation and sccure
the GCovenmental Confirmations with respect 10 the applicable
Additione] Remediaiion. In such evert, all financial and
performance obligations contained in this Agrecrnent with respect
ta such Additionsl Remediation, other than the payment of one
hundred thirty percent (130%) of the Final Remediztion Cost
Estimate, shall be the sole nbligation and Hability of BUYER, and
SELLER shail have no further obligation or liability with respect to
such Additfonal Remediationn BUYER shall perform such
Additiona! Remediation in accordance with Environmental Law as
ihe Person Responsible for Site Rehabifitation, and will secure ail
applicable Governmental Confirmations with respect thercto,

if SELLER elects to perform the Additional Remediation ss provided in
Section 2l.cii(l}., then SELLER shall paform the Addibonal
Remediation &s follows: (i) within ninety (90) days afier SELLER's
election, SELLER shall defiver o BUYER 2 propossd Additional
Remediafion Schedule and proposed work plens for performingy the
Additional Remediation and receiving all Governmental Confirmastions for
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the Additional Remediation within seven (7} years of BUYER s submittal
of its Additional Remediation Notice, unless BUYER consents in writing
to & longer perod; (i) within thirty {30) days of receiving written
comments from BUYER requesting revistons {0 such proposed Additionat
Remedistion Schedule and work plans, consider all such revisions as are
reasonably requested by BUYER (including revisions to the Milesiones {o
reasonably accommodate the construction schedule of BUYER for a South
Flonida Water Management District project on the Premises) and deliver
the Addiional Remediation Schedule fwhich shall contain Milestopes)
and work plans to BUYER; (i1} perform all such Additional Remediation
at its own cxpense, subject to being reimbursed for the same from the
General Escrow Fund in accordance with the General Escrow Agreement,
and shall perform the Additonzl Remediation cven if the sctusl cost
exceeds the amount paid (o the General Eserow Fund in accordance with
Sectiop Wi.b. or the Final Remediation Cost Estimate; and {iv) promptly
notify BUYER of the identification of the Release of Poliutants that was
not ldentified in BUYER’s Environmenta! Assessment. If the Lease
Terminatior Date bas occurred, SELLER shall have access to perform the
Additional Remediation pursuant to » Remediation Access Agreement,

sttached as Exhibit 21.c.iv.

On the annual anniversary of the Closing, if SELLER is performing
Additonal Remediation, it shal! deliver 10 BUYER = report on the
progress of the Additional Remediation, which shall include the following:
(i} identification of whether the Additional Remediation performed to date
has met the Additional Remediation Schedule, including the Milestones,
and an explanation for any deviation from the Additional Remediation
Schedule, (1) costs incurred to date for Additional Remediation; and (i}
anticipated costs needed to complete the Additional Remediation, with a
besis for the estimate. During the performance of the Additional
Remediation, SELLER shall: (i) promptly provide BUYER with & copy of
all documents, including but not Jimited to the Governmental
Confimoation end correspondence and reports, exchenged between
SELLER and eny Governmental Body about the performance of the
Additional Remediation; and (ii) respond to reasomable requests for
wrformation from BUYER about the Additional Remediation.

The General Escrow Fund established in accordance with Section 18.b.
shall be administered by the Escrow Apent purstant to the General Escrow
Agreement. In the cvent that SELLER clects to proceed under Scction
ALciif]}. in order to accomplish Additional Remediatiop, SELLER shelt
use reasonable, good-faith, diligent efforts o perform the Additionsd
Remediation in accordance with the terms of this Agreement. If BUYER
reasonably determines that SELLER is not proceeding diligently to
perform the Additicnal Remediation so that it can receive the
Governmental Confirmations within sevan (7} years aRer BUYER's
submittal of its Enviroamental Notice {subject to extension as st forth in

50




d.

FTL 33707 .22

Sectipp 2L.¢ il or to s longer period for which BUYER, in its sole and
abselute discretion, has provided its written consent) then BUYER shall
deliver written notice themeof to SELLER setting forth sufficient
information to allow SELLER to respond therste, wherenpon SELLER
shall heve thity (30) days thereafier to deliver to BUYER & written
response, In the event of & disagreement berween the Parties after such
delivery as to whether SELLER wes diligently pursuing the Additional
Remediation then, cither SELLER or BUYER may initiate dispule
resotution procedures as provided for in Section 20

vi. If BUYER provides no Additional Remediation Notice to SELLER under
Sectiopn 21.cl {or if the cobligstions under =my such Additionsd
Remediation Netice have bxon satisficd) and BUYER [INDEMNIFIED
PARTIES provide nn Fnvironmental MNotices to SFLLER (or any such
ipdemnification cleims have been satisfied) on or before the third
enniversary of the apphceble Lease Termination Deate. and if
Governmental Confirmations for all of the Additional Remediation 1o be
performed by SELLER pursuant to Section 21.c.ii.1 have been issued by
the end of such period for ail of the Additional Remediation, subject 1o the
terms of the Lease (if appliceble) and the General Bscrow Agreement,
SELLER shall be entitled to receive any remaining amonnts in the General
Escrow Fund and the General Escrow Fund  shall  temminae
Notwithstanding the foregoing: {a) if substantially alf {but not allj of the
Additional Remediation has been completed, BUYER and SELLER shall
use good-faith efforts to mutually agree to reduce the General Escrow
Fund to an amount reasonably sufficient to cover the remaining costs of
the Additional Remediation, buet subject to the terms of the Lease ff
applicable) and the General Escrow Agreement; and {b) other than as
provided in clause {a) gbove, the General Escrow Fund shall not be

termuinated until the thisd (3“}) anniversary of the Bnal Leasc Terminatinn
Date,

BUYER agrees thet prior 10 any sale or wansfer by BUYER of ali or a portion of
the Prernises containing levels of Pollutents above the applicable residential leve!
set forth in Chapter 62-777 and Chapter 62-780, FAC. from and afier the
Closing, BUYER will record an Instinttional Control against all or such portion
of the Premises in favor of SELLER that will be binding upon and run with the
land and will limit the use of all or such portion of the Premises to agricultural,
cormmereial and industrial land wses, including, bt not limited 1o, a8 classified
by the NAICS and referenced in the Floride Department of Environmental
Prolection’s Institutional Controls Procedures Guidance dated November 2004,
Notwithstanding the foregoing, in the event that BUYER does not comply with
the above, then BUYER. shall be deemed to have breached its obligations under
this subsection and SELLER shail have all fights and remedies provided ynder
this Aprecment as a result thereof
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Indemnification by SELLER. From and after the Closing Date, SELLER. agrees
te jointly and severally indemnify, defend, save, and hold harmless the Buyer
Indemnified Parties from end against any and ali Liabilites incurred or soffered
by any Buyer Indemnified Party, as to which an Environinental Motice is made
on or before the third anniversary of the Leese Terminetion Date, and arising out
of (1} Direct Claims and Third Party Claims for an alleged vielation of
Environmental Lew in conncetion with the Premises that existed on or before the
Lease Termination Date and began on or afier the date that SELLER acquired
title 1o the Premises, except for any atleped violation of any Enviromnroental Law
arising out of Non-Point Source of Poliutants or Point Sowrce of Pollutants
Identified in the  BUYER's Environmental Assessment, (2} Non-
Governmental, Unrelated Party Claim for Pollutant Liabilities, {3} a Thitd Party
Claim for Offsite Environmentsl Liabilities, (4) 2 Third Pasty Claim for a
Previously Unknown Pollutami Liabjlity asserted against & Buyer Indemmified
Party concerning alt or part of the Premises aficr the Buyer indempificd Party has
wansferred such Premises to a Pemson who is not an Affiliate of the Buyer
Indcoanified Party, or (5} Third Party Claims arising out of or related to
SELLER's breach of, or failue to perform, its covenants and obligations in
Scetion 21..ib{1}. provided, however, that, in cach of subsections (1) through
{5) above, in no event shail SELLER be obligated to indemnify, defend, save and
hold harmless sny Buyer Indemnified Party for Lisbiities for Environmental
Claims to the exient (and only to the extent} the Liabilities are cansed hy any
negligence by Buyer Indemnified Parties.

Indempnification by BUYER  From and afier the Closing Date, BUYER aprees, to
the extent permitted by Law, to indemnify. defend, seve and hold harmless
SELLER Indemnified Parties from and against any and all Lisbilities incurred or
suffered by any SELLER Indemnified Party arising out of or related to {13 Third
Party Claims arising out of or related t0 BUYER's breach of, or fzilure to
perform, its govenents end obligations in Segtion 21.b., Section_21.¢c.Ji{2}, or
botk, or {2) Third Parly Ciaims arising out of or releted to BUYER's chanpe in
use of the Premiscs from agricultural, excepr to the extent thet the Lisbility arises
out of Poliutants, Point Source of Pollitants and Non-Peint Source of Pollitants
not identificd in Buyer's Environmental Asscssment. SELLER acknowledges
that BUOYER has not made any representation or warranty to SELLER as to, nor
has BUYER waived any right to claie: that it does not have, the Jegal authoniv 1o
agree to the provisions of this Sectivn 21.F,

i Dtect Claims. If an Indemmnified Pacty should frave & Direet Claim agains
an Indemnifying Party, the Indemnificd Party shall deliver a Direct Claim
Notice t¢ the indemnifying Party by cesrtified mail with reasonuble
prompness following discovery of the facts and circumstances giving rise
o the Direct Claim. The failure 10 give timely notice pursuzni 1o this
Section 21.0.i. shall nol relieve the Indemnifying Party of its obligation to

mdemnify oxeept o the exten! e ndemnifying Paty s actually
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prepadiced by soch failure. The Indemnifying Party shali have 38 calendar
days to respond in writing 1o the Indemnified Party regarding such Direct
Claire Notice. I the Indempifyving Party notifies the Indemnifiad Party
within such 38-day periad that it does not dispute the claim described m
the Direct Claim Notice, or does nol respond to the Direct Claim Motice
within such 3@-day period, the Liebilities arising from the claim specified
in such Direct Claim Notice shal! be conclusively deemed a Liability of
the Indemnifying Party znd the Indemnifying Party shall pay the ammount of
such Liability to the Indempified Party promptly followipp the final
detetmination thereof, I the Indemmnifying Party notifiss the Indernnified
Party that it disputes its lability for the matters described tn the Direct
Claim Notice, then the Indemnifying Perty shall be deemed 1o dispute the
¢leim, and the Parties shall proceed in good {aith to resolve such dispute as
provided in Seetion 20

Ipdemnification Procedure — Third Party Claims. The Parties agree that, if
a Third Party {"laim is made, the iIndemnified Party will give 2 Third Party
Claim Notice to the Indemnifying Party by certified mail within five {5)
days of receipt of service of process if an Action has commenced or, in all
other circumstances, within fiftecn (15) days of receipt of written notice of
such Third Party Claim. The failure to gmive timely notice pursuant to this
Section 2L.g.ij. shall not relieve the Indemnifyving Party of its oblipation to
indemnify excepl to the exteit the Indemnifyving Party is achrally
prejudiced by such failure, The Indempifying Party shal) have 30 days to
respond in writing to the Indemnified Party regarding such Third Party
Claim Notice, f the Indemnifying Party provides writter notice to
Indemnified Party during thet 3(-day pertod that it disputes s hability for
the matters described in the Thind Pamy Clam Motice, then the
Indernnifying Party shall be deemed fo dispute the Third Party Claim, and
the Parties shall proceed in pood faith to resolve such dispule a8 providad
tn Section 28. If the [Indempifying Party notifies the ndemnified Party
within such 30-day pedod that it does not dispute the Third Party Claim
described in the Third Party Claim Nolice, or does not mespond to such
Third Party Claim MNotice, the Liabilities arising from the Third Party
Clatm will be conclusively desmed a Liakility of SELLER and the Parbes
shell praceed with the following indemnilication prosedurses.

Subject to any Laws, privileges {including the zgtomey client privilege and
joint defense privilepe}, rights and the tade secret protacol developed by
SELLER, if applicable, the Indemnified Party shall muke svailsble to the
indemntifying Pasty and its counsel, accountants and other representatives
at reasonable Bmes and for reasonable penods, during nommal business
hours. ail books and records of the Indemnified Party reasonably relating
i any suwch cleim for indemnification, end each Party hereunder will
render W the other such assistance as it may reasonably require of the other
in order to insuie prompl and adegueie defense of any Third Party Claim.
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vii

Subject to appliceble Laws and the forther provisions of this Section 21,
the Indemnifying Party shall have the night to defend, compromise, and
settle any third-party Action in the name of the Indemnified Party 1o the
cxtent that Indemnifying Party may be liable to the Indemnified Party in
conmnection therewith.

I{ e indempifying Party notifies the Indemmified Party that the
Indemnifying Party elects to assume the defense of 2 Third Party Clain:
tbe Indemnifying Party shall not be Liable 1o the indemmnified Party under
this Section 2i.gv for any fees of other counsel or anmy other expenses
with respect to the defense of such Third Party Claim, in each case
wewmed by the Indemnified Party in conmection with the defense of such
Third Party Claim other than as comtemplated imder this Section 2).z.v.

H the indemnifying Party eiects 1 wssume the defense of such Thind Party
Claim, the Indemnifying Party shall have the right to defend such Third
Party Claim by all appropriate procesdings, which procesdings will be
prosccuted by the Indemnifying Party. The Indemaifying Party shalt have
full control of such defense and procecdings, including settlement thereof:
provided, however, that the Indemnifiing Party shall nol settle & Third
Party Claim without the writlen consent of the Indemmnified Party, which
shall not be unrepsonably withheld, unless (i} the relief consisis solely of
moncy damages and meludes a provision where the plaintiff or clamant in
the matter fully releases the Indemnified Party Fom all hability with
respect thereto, and {1t} the settlement, compromise or discharge does not
otherwise materially advemsely affect the indemnified Party. The
[ndemnified Party agrees 1o cooperate reasonsbly with the Indempifying
Party and its counsel in the compromise or settleraent of, or defense
ageinst, any Third Party Claim and, if requested by the Indemnifying Party,
the Indemnified Party will, &t the solc cosmt and expense of the
indemmifying Party, cooperate with the Indemnifyving Party ang its counse!
in contesting any Third Party Claim that the [ndemnifying Party slects to
contest, or. if appropriate and related to the Third Party Claim in gueston,
in making any coumter claim against the Person asserting the Third Party
Claim, or any cross-complaint against any Person {other than the
indemnified Party or any of its Affiliates).

Notwithstanding an election by the Indemnifying Pamy to assmme the
defense of such Third Party Claim, the Indemnified Party shall have the
ripht to employ separate counsel 1o represeni it in, but not control, the
defense, investigation, settlement, or litigation of such Third Party Claim,
but the fees and expensss of such counsel shali be at the Indemnified
Party’s sole cost and expense unfess {(x) the indemnifying Party shali have
authorized in writing the Indemnificd Party 1o cmploy scparate counsel al
the Indemnifying Party’s expense, or {v) if. in the wotten opinton of
counse) to the Indemnified Party, which counse! shali be ressonably
subislactory {o the Indemnifying Pany, « conflict or potential interest cxists
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viii,

between the Indemmnifying Party and the Indemnified Party, or {g) i, the
named partics to suck Third Pary Claim inclode both the Indemnifying
Party and the Indemnified Party and the Indemmnified Party determines in
good faith, based on the written opinion of counsel to the Indemnified
Party, which connsel shall be reasonably satisfactory fo the Indemnifying
Party, that the Indemnified Party may have defenses or countterciaims that
are not svailable fo the Indemnifying Party, or that are inconsistent wilh
those availabie to the Indemnifving Party. In any event, the Indemmnified
Party and the Indemnilying Party and their coumsel reasonably shali
cooperate in the defense of any Thind Party Clatm subject to this Section
21.gvij and keep such Persons informed of all deveiopments relating to
eny such Third Party Claims, and provide copies to each other of ail
relevant correspondence and documentatinn relating thereto,

If the Indemnifying Party, after receiving a Third Party Claim Notce, does
not elest to defend such Thind Party Claim within the time period specified
herein or does not defend such Third Party Claim in good faith, the
Indemnified Perty shall have the night, in addition to any other nght or
remedy it mey have hereunder, at the Indemnifying Party's expense, 1o
control the defense or settlement of such Third Party Claim; provided,
hiowever, that {1) the Indemnified Party shall not have any obligation to do
s0; {1i) the Indemnified Perty’s defense of or participation in the defense of
any such claim shull not in any way diminish or lessen the obligations of
the inderanifying Party under this Section 2l.gviil; and (i) the
Indemnified Party shall nol settle, comprorrise or discharpe, or admit any
lishility with respect to, amy such Third Party Claim without the prior
written consent of the Indemnifving Party {which consent will not be
voreasonebly withheld or delayed) and if the Indemnified Party does settie,
compromise or discharpe, or admit any liebility with respect o any such
Third Party Claim without the written consent of the Indemnifying Party,
then the Indemnifiring Party shall have no ligbility whatsoever, nor be
bound 10 any way, in respeci thereof,

Satigfaciion of Indemnification Payments,

i.

Subject to Section 28., and except a5 otherwise mutusliy agreed, prior to
paying any Third Party Clatm against which the Indemnifying Party is, or
may be, oblipeted under this Agreement 10 indemnify an Indemnified
Party, the Indemuified Perty must frst supply the Indemnificd Party with a
eopy of & non-consensual, non-appeaiable, final judgment or decrec, which
has been entered after the matter has been fully and fairly litigeted, that
holds the Indemnified Party lable on such claim or, if the claim was not
finally determvined by a non-consensual, non-appealable judgment or
decres, then the Indemmified Party must have received from the
Indemmifying Party the written approval of the terms and conditions of the
final settlement or compromise or other agreement that fully and finafly
detertnined the cutcome, which written approval the Indemnifying Party
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cannot unreasonably withhold. Except as otherwise mutually agrecd, prior
¢ peying eny Direct Claim against which the lademnifying Parry is, or
may be, obligated under this Agreement to indemnify an Indermmified
Party, e Indemmmified Party must first supply the Indemanifying Party with
reasonable documentation of the amount of such Direct Claim.

n. BUYER Indemnified Parfier’ indemnificetton claims shal} be satizfied
solely from the General Escrow Fund, which fund shall be replenished
according to the terms of the General Escrow Agreemnent.

iii. If a BUYER Inderanified Party makes an indemnification claim apainst the
General Escrow Fumd, or if any BUYER Indemnified Party shall have the
fight to assume the defense of 2 Third Party Claim pursuant to Sectiop
21.gjit. or iz cntitled to receive the rcasonable lepal fees and expenses
associated with & cleim, all such amounts shal! be exclusively advenced by
or sei-off ageinst the General Fund untll the Genera) Escrow Fund js
completely depleted in accordance with the General Escrow Agreement.
and BUYER Indemnified Party and SELLER shall execute a jomt written
notice to the Escrow Agent, and otherwise cooperate with each other in
obtaining any such fimds.

Limitations oo Indemnification. Motwithstanding the foregoing, to the cxtent
permitted by Law, en Indemnified Porty shell not be entitled to indemnification
under Sgciljons 21.e. or 21.f, for, and in no event shall the Indemnifying Party
have eny Lizhility 10 any Indemnified Panies for, and the Lisbilities shell not
include, loss of profits or other consequential dameges or punitive damages all of
which ere hereby waived by BUYER (other than lnss of profits or other
consequential damages, incidental damages or punitive damages suffered by third
persons for which legal responsibility is aliocated 10 any Indemnified Party).

Insyrance Recoveries. If any Lisbilities related to a claim by an Indemnified Party
are covered by ene or more third party insurance policies held by such
Indempified Party and such Indemnified Party actually receives & full or partial
mecavery under such insurance policies, such Indemnified Pany shall use such
recovery to refund, within ten {10) Business Days, the apgregate amount of any
payments {or, if such recovery is less then the apgrepate smount of such
payments, 2 portion thereof) actually received by such Indemnified Panty from
Indemniifying Party with respect to such Linbilities; provided, however, that such
refund shall he net of (i) the amoum of any costs incurred in collecting such
insurance recovery, including the amount of any co-payment or deductible, and
(1) tht amount of any preminm increase in the next policy petiod of the
applicable inswunce policy or in a replacement insurance policy that resulis
directly from the assertion of such ¢laim, as determined by corespandence from
the insurance carmer or insurance broker to the Indemmified Party. 2 copy of
which shall bave been provided to the Indermifving Party. For the avoidance of
doubt, the Panies agree that the existence of an insurance claim shall not require
an Indemnified Party lo pursuc an insurance claim prior fo raking an
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indemaification claim under this Section 20, but if an indemnification claim is
mede, the Indemnified Party must usc commercially reasonsble effort to
prosecute available insurance claims.

k.  Tax Consequences of Indemnificetion.  The Parties agree o treal any
indemnification paymeni made pursnant to this Sectiop 20 #5 an adjustment to
the Purchase Price for all income or simnilar tax purposes to the extemt permitied

by Law.
L Survival, The terms of this Section 2). shall survive the Closing or termination of
this Agreement.
22,  NOPERS i

Notwithstanding anything to the contrary in thas Agresment, lo the extent
permitted by Law, no present or future Affiliate of SELL.ER or BUYER, nor any present or
future member, principal, shareholder, manager, officer, official, direclor, employee or agent
of SELLER or BUYER (other than any such Person that is Party hereto), will be personally
liable, directly or indirectly, under or in cornection with this Agresment, or any docunent,
instrament or certificate securinp or otherwise executed in connection with this Agreement,
or any amendments or modifications to any of the forepoing made 2t any time or times,
heretofore or hereafter, or in respect of any matter, condition. injury or loss reiated 10 this
Agrecment or the Pomises, and each of the Parties, on behall if itself and each of its
successors and permitted assignees, waives and does hereby waive any such personpal
liabiiity.

23, TAX DEFERRED EXCHANGE.

BUYER and SELLER hereby acknowledpe that SELLER may clect that ail or a
portion of the transsction contemplated by this Agreement may qualify as 2 tax-free
exchange within the meaning of Sectior 1031 of the Code. BUYTR sgrees to take any
further action commercially reasonable and appropriate to assist and cooperate with
SELLER ip cffecruating such tax-Fee sxchange; provided, however, SELLER hereby aprees
that {a) SELLER shall pay directly for any additional expense caused to BUYER as a resul!
of actions taken by BUYER {or the purpose of facilitating such exchange, (b) BUYER's
agreement to facilitate such exchange will nol requsre it to take title 1o eny property other
than the Premises, and (c) SELLER shall reimburse, indemnify, d=fend and hold harmless
BUYER from any liabililies resulting from BUYER’s paricipation in such exchanpe for the
benefii of SELLER,

24,  NOTICES
Any notice, request, demand, instruction, or other communications 1o be given,
provided or delivered to any Party hereunder, shall be in writing and shail be deemed to be

delivered upon the earlier to occur oft () actual receipt if deliverad by (i) hand, commercial
couricr or reputeble ovemnight delivery service (o the address indicated, (i} facsimile
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transmission, with confirmation of receipt or {ili) electronic transmission, # also sent by
anuther allernative means of delivery pamed herein; or {b) the delivesy by repistered or
certified United Stated Postal Service mail, tetum receipt requested, postage prepaid.

addressed as foliows:

if to BUYER:

With & copy 1o.

i'to SELLER:

Wiih a copy to:

South Florida Water Manzpement Distrizt
3301 Gun Club Road

West Palm Beach, Fiorida 33406

Atiention: Executive Director and Chairman
Fax: (561} 681-5233

South Floride Water Managernent District
3301 Gun Club Road

Wesl Paim Beach, Florida 33406
Attentior: {feneral Counsel

Fax: (561) 682-6447

And

Fiorida Department of Environmental Protection

2600 Commomnwealtl Blvd M.S, 49

Tallzhassee, Florida 32399

Attention: Secretary, Department of Environmetitul
Protection

Fax: (8300 245-212%

¢fo United States Sugar Corporafion

111 Ponce de Leon Avenue

Clewiston, Florida 23440

Auention: Malcslm 8. (Bubba} Wade, r. and
Edward Almeida, Esy.

Fax: (863} G02-21 20

Gunster, Yoakley & Stewart, PLA,

Attorneys At Law

Las Olas Centre

430 East Laz Olas Boulevard

Suite 1400

Fort Lauderdale, Florida 33301-4206

Attention: Daniet M. Mackler, Esq. and Danielle
DeVile Hurley, Esg,

Fax: {9543 523-1722

The addresses for e purpose of this Paragraph ey he changed by either Party by giving
writien notice of such change o the ather Party in the manner provided herein. Attomeys
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for the respective Parties 10 this Agreement may send and receive notices on their client’s

behalf

25,
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Cerniain Definitions. For purposes of this Agreement:

i

iL.

1.

v,

“Acguisiion Pronosal” means any written inguiry, proposal or offer from
a Person or group of Persons other than SELLER and SELLER
Representatives for, whether in one transaction or & series of {ransactions:
(i} any direct or indirect sale or other disposition {including by way of
merger, consolidation, share exchange, business combination or any
similar transaction} of the Premises, whether alone or together with other
assels, or of any combination of assets that represents all or substentially
ali of the asseis of any SELLER and its respective subsidiaries, taken as a
whole; (i1} any issuance, sale or other disposition by PARENT (including
by way of merger, consolidation, sharc exchange, business combination or
any similar transeetion) of securities represeniing more than §0% of the
voting rights of PARENT'S outstanding common stock; {iii) any fender
offer or exchange offer that if consurnmated would result in any Person or
group of Persons acquiring beneficial ownership, or the aght to acguire
beneficial ownership of, more than 80% of the voting rights of PARENT’S
cutstanding comsmon stock; (iv) any merger, reorgatization, consolidetian,
share exchanpe, business combination, recapitalization, liquidetion,
dissolution, cquity infusion or similsr trapsaction involving SELLER
andfor its respective subsidiartes; or {v} any transaction that s similar In
form, substance or purpese o any of the forepoing transactions; provided,
bowever, that the term “Acguisition Proposal” shall not include =
Permitted Reorganization, the transactions contemplated by this
Agrecment, or any Additional Trangaction.

“Exglusivity Period” means the period beginning spon Velidation and
cnding on the Closing Date or earlier termination of this Apreement in
accordance with is terms.

“Ohalified Punchaser™ mezns sny Person or group of Parsons that SELLER
reasonably belisves are capable of consurnmating a Superior Proposat.

“Solicitation Perod” means the period beginning on the Cffective Diate
and epding at 5:08 P.M., Dastern Time, on the sixticth (60" day
thereafter.

“Alternative _Acquisition Agreement” means a definitive purchase
apreement, or series of rclated agreements, entered into, between apy
combination of PARENT and the SELLING SUBSIDIARIES and a
Qualified Purchaser with: respect to 2 Supenior Proposal {lopetiier with any
related schedules, exhibits or other documentation}.
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i, “Matching Period” means the peniod beginming on the day BUYER has
delivered n copy of an Altemative Acquisition Agreement in accordance
with Sectien 25.d. below and ending forty {40) calendar days thercafter.

vii.  “Terminetion Fee" means an amoum in cash egual 1o Sixteen Million
Doliars (U.S. $16,000,000.00) which, if dee and payable under Section
25.¢., shall be paid by wire wansfer of immediately available funds
denominated in U.5. Doilers to the account or accounts designated by
BUYER. SELLER acknowledges that the agreement to pay the
Termination Fee in the circumstences se1 forth in Section 25.e. is an
integral part of the transactions contemplated by this Agresment and that,
without this Agreement, BUYER would nol enter into this Agresment;
accordingly, if the Temrnination Fee i= not paid when due, Buyer shall be
entitled o interest on the 'I'cnnir{!éli_{:-n Fee at a rote per annum equal to the
Prime Rate as published in the 'Wall Strect Jpurnal, Eastern Edition, in
effect from tme to time during the peniod from the date that the such
payment was required to be made pursuant to this Agreement 1o the date of
paymenl.

viii.  “Supegor Proposal® means any bons fide Acguisition Proposal made in
writing 1hat would be consummated on or before June 30, 2010 and that
the Board of Directors of Parent in its good faith judpment determines
would, if consummated, resul! in a tansaction that is more favorable W
Parent and #s stockholders (s they exist immmediately prior 1o
consummating such transaction) than the transsctions contemplated by this
Agreement, which determination is made {A) after receiving the zdvice of
u financial advisor, (B) after taking into account the likelihoud (and likely
timing} of consummation of such ransaction on the terms set forth therein,
and (C) after mking into account &ll eppropriaic lege), tax, financia!
(imcinding the finaneing tetms of such proposal), repulatory or other
as5pects of such proposel and any other relevant factors permitied by Law.

ix. “Additionat Trapsaction™ Any transaction or setics of transactions
between: any Person or proup of Persons and PARENT. its subsidiaries or
any combination thereod, that does not preclude the sale of the Premises to
BUYER and the granting to BUYER of the Opltion and Righ of First
Refusal to purchase the Option Property.

X “Window-shop Pedod” means the period beginning upon expimtion of the
Solicitation Period and ending upon Validation.

b Solicitetion Peniod. Motwithstanding anylhing contained herein to the contrary,
during the Solicitation Period, SELLER and the SELLER Representatives shall have the
nght to, directly or indirectly: {i) injtiate, solicit and encourage Acquisilion Proposals
from amy Person or Persons, inchuding by way of providing access to non-public
information pursuant 1o ore or mere confidentinlity agreements: and (3i) enter into and
mantaint discussions or nepotiations with respect to Acquisition Proposals or otherwise
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cooperate with or assist or participate in or facilitate any such discussions or negotiations,
including by delivering confidential information reparding any or afi of SELLER, its
business operations and iis sssets, including the Pramises, to Persons submitting an
Acquisition Proposal end their representatives; provided, however, that SELLER shelil
{i) enter into and maintain one or more customary confidentiality agreements with any
Persons solicited hereunder, the terms of which are not materially more favorsble 10 such
Person than those in the Confidentiality Letter that SELLER has emiered into with
BUYER, (ii) if, at any time SELLER identifics a Person of Persons from whom it has
received an Acquisition Proposal to be a Quelified Purchaser, {A) notify BUYER in
writing as promptly as reasonably practicable (and in any event within twenty four {24)
hours of making such determination) of the identity of such Qualified Purchaser; and
(B) keep BUIYER reasonably informed of the status of any discussions with any Quelified
Purchaser,

c. Window-shop Perind. Notwithstanding anything contained herein to the contrary,
durmng the Window-Shop Period, SELLER and the SELLER Representatives may
continue diseussions or negotiations with respect to Acquisition Proposals received from
Persons sclicited during the SBoiicitation Period, bt SELLER will not and will cause
SELLER Representatives and other Persons acting on its bebalf not to, directly or
indorectly initiale, seek or solicit any addidonal Acquisition Proposals. ¥, howeover, a
Person or group of Persons approsch SELLER or the SELLER Representatives,
unsolicked, with an interest in submitting an Acguisition Proposal, and if PARENT'S
Bomrd ef Directors determines in good faith, after consultation with its finsncial and legal
advisors, that {1) such umsolicited Acguisition Proposal is bone fide and eould reasonably
be expected to result in 2 Superor Proposal, (2) such Person or group of Persons eould
reasonably be expected to be able to finance such Acquisition Proposal, and (3) the
failure 1o consider the Acquisition Proposal would be inconsistent with the fulfiliment of
its fiduciary duties to the stockhelders under applicable Law, then SELLER may (A)
furnish information with respect to any or all of SELLER, its business operetions and s
assets, inchuding the Premises, to the Person makinp such Acguisition Proposal and ils
representstives and {B)enter inte and maintain discussions or negotiations with the
Person making such Acquisition Proposal; provided, however, that Seller shall {i) enter
into and maintain one or more customary confidentiality agreements with any Persons
making an unsolicited Acquisition Proposal, the terms of which are not materially more
favorable to such Person or Persons than those in the Confidentiality Letier that SELLER
entered into with BUYER. (i) notify BUYER in writing as promptly as reasonably
practicable {and in any event within twenty fowr (24) hours of entering into such a
confidentiality agreement} of the identity of the Person or Persons making the unsolicited
Acqusiion Proposat, and (iii} keep BUYER reasonably informed of the status of any
discussions with any such Person o Persons. If, at any time SELLER identiies a Person
or Persoms from whom il has received an upsolicited Acquisition Proposal 1o be a
Qualified Purchager, SELLER agrees (A) to notify BUYER in writing as promptly as
reasonably practicable {and in any evemt within twenty four {24} hours of making such
determination) of the identity of such Qualified Purchaser and the detcrmination of
(Qualified Purchaser stalus; and (B) to keep BUYER reasonably informed of the stams of
any discussions with any Qualified Porchaser.
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d. Superior Proposat.  If, prior to the Exclusivity Period, SELLER. rcceives an
Acquisitior Proposal from any Qualified Pimchaser(s) that the Board of Directors of
PARENT cuncludes in pood faith constitutes a Superior Propusal, any or ail of PARENT
and cach other SELLER may cnter into an Alternative Acquisition Agreement(s), except
that the closing of any Superior Proposel evidenced by an Altemative Acguisition
Apreement must be conditioned upon BUYER's failure 10 exercise #ts rights set forth in
subparagraph (=} below and if such right is not exercised, BUYERs reccipt of the
payment of the Termination Fee pursuant to subparagraph () below and termination of
this Agreement {without any cost, fiabifity or obligation whatsoever to BIUUYER} as
conmtemplated by subparsgraph (e} below. SELLER (i) shall promptly upon entering into
zn Alternative Acgquisition Agreement {and io any event within one (1) Busincss Day),
maks a true and compicte copy thereof available for review by BUYER and BUYER's
representatives, {U) shall promptly upon esterng inmto an Alternative Acguisition
Apreement {and in any event within five (5) business days) make available to BUYER
ang its representatives any infommation concerning SELLER, its business operations and
its assets, including the Premises, that has been provided by the Qualified Purchaser in
connection with the Superior Proposal that has not previously been provided to BUYER,
and (iii) shall not enter into any confidentiality provisions restricting the provision of such
materials t¢ BUYER. Any materials, including s term sheet, = letter of intent os
definitive agreement, given to BUYER in conneciion with the Superior Proposal, (A)
shel be designsted "Trade Secret” by SELLER, (B) shall be subject 10 the tradu secret
protoco} established by SELLER attached hercto s Schedule 6.2, and (C) shail be kept
confidential by BUYER in accordance with the Confidentiality Letter,

c Matching Period; Tenmingtion: and Termination Fee. Thming the Matching Period
SELLER shall, and shall cause SELLER Representatives to, negotiate with BUYER in
good faith (to the extent BUYER desires t0 negotiate) to make such adjustments in the
terms and conditions of this Agreement so that the Acquisition Proposal provided for in
the Alternative Acguisition Agreement ceases to comstitule a Superior Proposal. I
BUYER agrees 10 make adjustments in the terms and epnditions of this Agreement such
that PARENT s Board of Directors concludes that the Acquisition Proposal provided for
in the Allemative Acquisiion Agreement no longer consiitules a Superior 'roposal, the
Alternative Acquisition Agreement shall tenminate (without any liability or oblipmion
whatsoever to BUYER). If BUYER does not so agrec during the Matching Perind,
SELLER may proceed with the transaction contemplated by the Altemative Acquisition
Agreement, lerminate this Agreement. and BUYER shall be entitled to paymemnt of the
Termination Fee, payable by wire transfer of immediately available funds, Any
tenmination pursuant to this subscetion {¢) shall not constitule or serve as the basis for a
breach of or default under this Agreement. The Termination Fee is the sole remedy
available to BUYER in connection wilh & terrmination of this Agrecment in avcordance
with the wems of this Section 28 and BUYER specifically waives its tight to seek specific

performunce hereunder.
£ Exchisiwity. From the date of Validetion unti) the Closing or carlier tcrmination

of this Apreement in accordance with its tenms, SELLER agrees that, except with respect
to this Agreement and the transactons contemplated hereby, SELLER will not and will
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canse the SELLER Representatives and other Persons acting on its behelf not 1o, directly
or indirectly. {3) initiate, solicil or seek, enteriain apy inguiries or the making or
implementation of any propesal or offcr with respect o an Acqguisition Proposal; (ii)
engape In any discussions of pegoliation: conceming, of provide any confidential
information or data to, or have any substantive discussion with, any Person relating to an
Acquisition Proposat; (117) otheraise cooperate with any Person in any offort or sttempt 10
make, implement or accept any Acquisition Proposal; or {iv} enier inte an agreemenl,
contract, letter of intent, memerandam of understanding or ennfidentiality agreement with
any Person relating to an Acquisition Proposal. SELLER agrees to notify Buyer promptly
if it or apy SELLER Representative or other Persons acting op its behalf receives, after
the date of Validation, any written inquiries, offers or proposais refating to an Acquisition
Proposal, and provide Buyer with the detsils thereof, keep BUYER informed with respect
thereto, and provide BIFYER with copies thereof.

g Post-Teomingtion Transaction. In the event SELLER ferminates this Agreement
becanse SELLER fails to obtan approval of PARENT'S stockholders for any reason, and
if SELLER thereafter sells ali or substamtially ali of the Premises or all or subslantially ail
of the Opfion Property within 2 penod of twelve {12) months foliowing seid tormination,
then BUYER shall be entitled to receive the Temmnination Fee. This subsection (g} shall
survive the Closing,

h. Additional Transachiops. Nething in this Sectiog 23 shall liymt SELLER'S nipht
10 enpeee in activities related o pursuing, nepotiating, documenting and compicting
Additional Transactions. In no even shall the Termination Fee he payable to BUYER in
respect of an Additivnal Transaction.

26. QPTION TO PURCHASE REAL PROPERTY

a. If the Closing oceurs, then for (i) a period commencing from the Closing Date
through the date that is immediately prior to third Grd) anmiversary thereod (Ibe
“Exclusive Option Period™}, SELLER hereby grants to BUYER the exciusive
option (the “Bxclusive Option™ and (if) a period corumencing oo Lhe third (3™)
enmiversary of the Closing Date through the tenth {10™ anniversary thereof fthe
“Non-Exclusive Option Period™), SELLER herckry grants 10 BUYER, the non-
exclusive option {the "Non-Exclusive Option”) {the Non-Exclusive Option and
the Exclusive Option, are hereinafier collectively referred to as the “Option™, and
the Exclusive Option Pertod and the Mon-Exclusive Option Feriod are
hereinafter colisclively to as the “Qptiop Perjod™), to purchase all (bt nol less
than all} of that certain real property located in Hendry, Glades, and Palm Beach
Counties, Florida as more particularly described on Exhibit 26,3 attached herelo
(the “Option_Property™). which consists of approximalely one hundred seven
thousand onc  hundred eighty-seven (107,187) acres, more or less, subject to any
and all teases for all or any portion of the Option Property then in effect at the time
of exercise of such Option and subject to the New Lease (a5 defined w subscection j
below). BUYER muy exercise the Oplion at any time during the applicable Option
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Period by giving SELLER written notice thereof (“Option Noticg™. During the
Exclusive Option Period, in no event <hall SELLER sail, enter into new leases for
{provided this shall not prohibit SELLER Fom reinstating any lease in onder 10
resolve any ienant disputs), transfer or convey any portion of e Option Property
withown BUYER's written consent, which may be withheld in BUYER's sole and
absolute discretion, provided, however, that. (i} SELLER may seli, transfer or
convey all or substmtiatly el] of the Option Property during the Exchusive Option
Period without BUYER’s writtern consent, provided and on the condition that such
property is sold subject fo this Option {a “Peymitted Sale™); {ii) SELLER mey enter
into agricaltural leases during the Exclusive Option Peried 30 long as the temm of
army such leases does not exceed three {3) years, or, if the Jease term cxceeds three
(3) years, such lease must comtain a waiver by the tenant of the nelocation rights
under the Uniform Relocation Assistance and Real Property Acquisition Policy Act
of 1970, as amended (42 17.5.C. Sec. 4601, et seq.), ond must be Wenminable wpon
two {2) yeurs wnitten notics, withoul payment or relocetion benefits, provided such
notice shall not be efective prior to (e cod of the 3" anmivemary of the
comnmencement of such Jease term; and (it} SELLER. may at all {imes finance and
refinance the Option Property withowt BUYER's consent.  During the Non-
Exelusive Option Period, there shalt be no restrictions on SELLER 's ability to: {A)
seil, transfer or convey all or any porbon of the Option Property {subject to the
Right of First Refusal); or (B) lease all or any portion of the Option Property
{provided that SCLLER will notify BUYER of its imlention 1o emier into any such
leasefs}, but AUYER shell heve no right to consent ta or approve the same}. For
purposes of determining the jand subject to the Option at any time, “Opticp
Property™ shall mean the property designated as such in Exhibit 26.3 as of the
Effective Date, exciuding any Iands which at the time of exercise of the Option by
BUYER have been {i} sold, trensferred or conveyed by SELLER in accordance
with this Agreement (other than in connestion with a Permitted Saie), (i} acquired
by BUYER in the exercise of the Right of First Refusal {iii) excluded by BUYER
under the Option Purchase Agreament (as defined below) m accordance with the
titie provisions themeof, or (iv) excluded s a result of failure, breach or default by
SELLER or any other cause except BUYER s defaull

h The purchase price {ar the Option Property during the Exclusive Option Periad shall
be fixed at SEVEN THOUSAND FOUR HUNDRED DOLLARS AND NO/1G0
{$7,400} per acre and for the Non-Exclusive Option Period shall be determined as
set forth below {the “Option Property Pizchase Price™) and the fair markei remt for
the Premises and Optivh Properly to be paid under the New Lease {(gs defined
below} (regandless of whether the Option is exercised during the Exclusive Option
Period or Non-Exclusive Optien Period) shall be determined as set forth below
{collectively, the “Post Option Fair Market Rept™).

E. if the Opuon 1s cxercised during the Exclusive Option Period, then the Oplion
Motice shall include an oripinal, signed appraisal(s) dated within thirty {30) days
of such notice seiting forth BUYERs proposed Post Optieon Fair Market Rent jor
the Premises and Option Property (“Buaver's Proposed Posi Option Fair Market
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Rent™. The appraisal must comply with the matutorily mandated appraisal
standzards {applicable to BUYER) and must heve been performed by an appraiscr
meenng the Appraiser Regquircments set forth in subsection fiv below
{collectively, “Buyers Appraisal™).

d. If the Option is cxcreised during the Noo-Exclusive Oplion Period, then the
Option Motice shail include an oniginal, signed Buyer's Appraisai(s) dated within
thirty (30} days of such notice setting forth (i} BUYER's proposed Option
Property Purchase Price (“Buyer’s Proposed (ption Property Purchase Price™),
amd {i1) Buyer's proposed Post Option Fair Market Rent for the Premises and
Option Property.

[ Within sicty {60) days after receipt of Buyer's Appraisal that is included in the
Option Neliee, SELLER shell aluet w0 either: (i) us epplicable, accept Buyer's
Proposed Qption Property Purchase Price as the Option Property Purchase Price
and‘or Buyer’s Proposed Post Option Fair Market Rent as the Post Option Fair
Market Rent; and/or (i) as applicable, deliver «o BITYER an original, sipned
appraisel(s) setting forth SELLER’s proposed Option Property Purchase Price
("Seller’s Proposed Omnlion Property Pumchase Price™ sndfor SELLER's
proposed Post Option Fair Market Rent (“Selier’s Proposed Post Option Fair
Market Rent™), which appraisal(s) must be performed by an appraiser(s) mecting
the Appraiser Regairements sel forth Lelow in subsecfion Liv Llow and must
be dated within sixty (60) days of SELLER’s receipt of BUYER's Option Notice
{including Buyer's Appraisal) {collectively, “Seller’s Appraisal™.

i If SELLER clects to obtain Selier’s Appraisal under subsection efii) above, then,
as appliceble:

i. With respect to the determination of the Option Property Perchase Price:

{1)  Intheevent Seiler's Proposed Option Property Purchase Pricc is more than
of equal 10 ninety percent {90%) of and less than or eguai 1o one hundred
ten percent {130%) of Buyer's Proposed Option Properly Purchase Price,
then the Option Propery Purchuse Price shall be desnied (o be the pvemge
of Buyer’s Proposed Option Property PPurchase Price and Seller’s Proposed
Option Property Purchese Price (Le., the sum of both proposed purchase
prices divided by two (2)).

(2) In the event Seller’s Proposed Option Pmperty Purchase Price is less than
minety percenl (96%) of or greater than one hundred ten percent {1 10%) of
Buyer's Proposed Option Property Purchase Price, then within fifleen {15}
deys after SELLERs delivery of Seller’s Appraisal to BUYER setting
forth Seller’s Proposed Optinn Property Purchase Price, Sefler's appraiser
and Buyer's appriiser mmst select a third {3“’] appraiser mesting the
Appraiser Requiremenis set forth below {the “Third Appraiscr™) (it being
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H.

(1)

(2}

i),

¥i,

sagreed that the Third Appraiser may be different for the purchase price and
remtal mppraisaly).

With respect to the determination of the Post Option Fair Market Rent:

in the event Seller’s Proposed Post Option Fair Mamket Rent is more than
or equel to ninety percent {90%) of and less than or equal 10 one hundred
ten percenit (110%) of Buyer's Proposed Post Option Fair Merket Rent,
then the Post Option Fair Market Rent shell be deemed to be the average
of Buyer's Propased Post Option Fasr Market Rent and Sellar’s Proposed
Post Option Fair Mearket Rent {i.c., the sum of both proposed rents divided
By two (2)).

In the event Selter’s Proposed Post Option Fair Market Rent is less than
rinety percent (9096} of or preater than one hundred ten pereent (110%) of
Buyer’s Proposed Posl Option Fair Market Rent, then within ffleen (15)
days after SELLER's delivery of Seller's Appraisal to BUYER setting
forth Beller’s Proposed Post Option Fair Market Rent, Seller’s appraiser
end Buver’s appraiser must select the Third Appraiser (if oot almeady
appointed pursuam 10 subscction {§){2) ebove}.

The Third Appraiser shall perform its appraisal of its proposed Option
Property Purchase Price andfor ifs proposed Post Option Fair Market Rent,
as appliceble, within sixty {60) days of being selected by Seller’s appraiser
and Buyer's appraiser. Once such appraisal is compleie, the average of the
two (2} closast appraisals in terms of total appraised value of the Option
Property Purchase Price andfor the Posi Option Fair Murket Renf, as
applicable, shall te deemed to be the Option Property Purchase Price
andfor the Post Dption Fair Market Rent, respectively.

Unless otherwise sgreed to in writittg by SELLER and BUYER, cach of
the appraisers sel forth sbove shall be MLALL certified appraisers, having at
icast ten {19} years experience in sppraising the fair matket value and fair
market reptal {as apphlicable) of egriculbural property in Palm Beach
County, Florida (the “Appraiser Requirements™).

BUYER and SELLER shall cach be respensible for the fees, costs and
expenses of thalr respective appraiser(s). The fees. costs and expenses of
the Third Appraiser and any medialion 1o selec! the samc as provided in
subsection (}) below shell be shared equally by BUYER and SELLER.

After the initial determination of the Post Option Fair Market Rent, such
rent shall be adjusted to fair market value on every third anniversary of the
closing under the Option Purchase Agrecmenl and in the intcrvening years
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such rent shall be adjusted in accordance with procedure set forth in the
Lease.

Notwithstanding anything contained herein to the contrary:

i if the Option is exercised doring the Non-Exclusive Option Penod and the
Option Property Purchase Price as detenmined above is less than ap
average of BEVEN THOUSAND FOUR HUNDRED DOLILARE AND
NOA (37,400.00) per acre, SELLER shall have the right, in SELLER’s
sole end absolute diseretion, to not sell the Option Properiy to BUYER
without any obligaton or iiability whatsoever 1o SELLER by providing
written notice to BUYER of such electton within sixty (60} days after the
Option Property Purchase Price has been determined, wheteupon the
Option shell continue 1o be in effect und] the expiration of fie Option
Period; it being agreed that failure of SELLER o deliver such notice
within the &0-day period shall be deemed to be an acceplance of the
Qption Properly Purchase Price; and

it if the Option 13 exercised during the Non-Exchusive Oplion Period and the
Option Property Purchase Price as determined sbove is greater than the
Buyer's Proposed Option Property Purchase Price, BUYER shall have the
right, in BUYER's sole and absolute discretion, to not purchase the Option
Property from SELLER without any obligation or liability whatsoever to
BUYER by providing written notice to SELLER of such election within
sixty (60) days after the Option Property Purchase Price has been
determined, whereupon the Option shall automatically and tmmediately
become null and wvoid end neither party hereto shall have any other
liabitity, obligstion, or duty pursuant to the Opton, it being agreed that
failure of BUYER to deliver such notice within the 60-day periog shall be
desmed to be an acceptance of the Option Property Purchase Price.

¥ SELLER's appreiser and BUYER's appraiser fail to appomnt the Third
Appraiser within the time and in the manner prescribed in subsection (Y2} or
f(ii)(2} above, then SELLER andfor BUYER shall prompliy =pply to the Palm
Beach County office of Mediation, Inc. {or if such company is no longer in
kisiness, another mediation company with offices i Palm Beath County) for the
appointment of the Third Appraiser. Within five (5) days of reccipt of votice
From obe Party that such mediation application has been [iled, each Pasty shall
submit the nemes of up to three {3) appmaisers meeting the Appraisal
Requirements for the mediator 0 select. The mediator shall be instrucied by
cither Party to select the Third Appraiser within ten {i0) days after receipt of
such names The failure of 2 Party to timely submit aty names constitutes o
waiver of the right 10 so submit such names and the mediator shall sclecl the
Third Appraiser from the it of names that was tmely submitted.
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In the even: the BUYER does not exercise the Option during the Option Period as
movided in this Section 26, the Option shall autometically and immediately
without notice become null and void and necither Party hereto shall have any
other liability, obhigation, or duty pursuant to the Uption. In the event that
BUYER dozs exerise the Oplion during the Option Period 25 provided in this
Section 26 and the trapszction fails to clase {or any reason whatsoever, olher
than SELLER's default, then the Optiop shall sutomatically and immediately
without notice become null and void and neither Party heteto shall have any
other Habitity, obligation, or duty pursuent to the Option. In the event that the
Option is exercised and the fransaction fails to close as a result of SELLER’s
defaul! under this Agreement or the Option Purchase Apreement, as applicablie
after the expiration of any applicable cure period, and provided BUYER is not in
default under this Agreement or the Option Purchase Agreement, as applicable,
after the expiration of any spplicable cure period, then, without lnitetion as to
eny of BUYER’s or SELLER's remedies wmder this Agreernen or the Opfion
Purchase Agreement, as applicable, the Option shall survive, and the Right of
First Refisal ghall alen be deemed to have been reinstated as if the Option were
nol exercised, all in accordance with the terms of this Agrecment.

I the event the BUYER exercises the Option as provided for herein, then, within
sixty (603) days after exercise of the Option during the Exclusive Optior Period or
within sikty (60) days afier the Option Parchase Price has beeon delermingd i
accordance with gubsecitgn ¢, if the Option is exerciscd during the Mon-
Exclusive Option Perind, or such other prnied of fime mulually agreed upon in
writimg by the Parties, both Panics agree 1o execute an “Agreement for Sale and
IPurchase” in substantially the same form and content as this Agreement with
appropriate modifications to pertinent terms including, but nul himited to (1) the
inclusion of & ninety {90} day inspection period consistent with Section 19.b of
the Originel Agreement as i existed on Pecember 25, 2008, {ii) a closing date to
cocur one hundred twenty {1203 days following oipiration of the inspection
petiod, (i} pro-rata adjustments 1o the amount for Corable Title Defects, the
amount for the Geperal Escrow Fund, and the payment amount in exchange for
BUYER's Remediation of Pollutants per Section 21,b. of this Aprecment {which
adjustments shall be made using the same per nore calculations utibieed by the
Pariies in order 1o modify the amounts set forth in the Gripinal Apreement), {iv)
appropriale modifications to the wpresentations and warranties 1o conlorm the
same o then exising facts, as applicable, zll of which shall be in form and
content reasonably accepizhle to SELLER and BUYER {such agreemenl shall be
referred to as the “Option Purchase Apreement™ and (v} ap exhibit which
cortains an amendment to the Lease which adds the Option Property w the
“Premises” between BUYER, as lessor, and SELLER, as lessee, or, at SELLER's
election, {x) = separatc lesse for the Option Property and an amerdment 1o the
Lease which reflects the change in rent and other modifications a8 contemplated
in this Agreement or {y) a consolidated Lease for the Opiton Propenty and the
Premises, which shall be in substantially the same form and content as the Lease
{such amendrents and/or new lease refomed in elauses (x) and () is collectively
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refemred 1o as the “New Lease™), il being agreed thet the New Lease shail contain
the modifications o the Lease set forth on Exhibit 26.§ and shall be executed and
delivered by the Parties at the closing of the Option Property. I is further agreed
by the Parties tha! SELLER s option to elect the form of the New Lease under
cieuses (X} or {v) ebove iz nevertheless subject to BUYER s right 1w clect the
form under clanse {x}, if such eiection is necessary for SELLERs financing o

acquire the Option Property.

In the avent, efter BUYER = exercise of the Option, the Parties fai) 1o enter into an
Option Purchase Agresment within 1RO days after the Option Property Purchase
Price har been determined as provided above and peither Party has commenced
an action against the other o enforce the terms of this Section 26 dunng said 180
day period, the Option shall awtomaticelly and immediately without notice
becorne null and veid,

BUYER hureby reprssents that as of the Effective Date, il has no present intention
to initiste of commence eminent domein of any or all of the Premises or Optivn
Property. BUYER hereby agrees that in the event that:  (a) dusing the Option
Period, BUYER mitiates or commences any taking for public or quasi-public use
pursuant to the power of eminent domain of any or all of the Option Property or
any interest thercin {the “Taking Proceeding™}; and (b) BUYER does not coase
the Taking Proceeding willmn forty-five {45) days ailer wolien nolice om
SELLER, then the Option shall be deemed o have been automatically cxercised
by BUYER with respect to any poition of the Option Property not being 50 taken
by eminent domain uniess SELLER pives written notice within five {3) business
dzys efter the expiration of such 45-day notice perind that SELLER has elected to
terminate the Option, it being agreed by the Panics that SELLER's election to
terminate the Option shall be in addition to all other rights and remedies
available 1o SELLER at law, in egquity or vnder this Apreement 25 a result of
BUYER's bresch of this subparagraph. If at any time poor o the expiralion of
tbe Opticn Period, any proceedinps shall be commenced for the taking of all of
the Option Properly or any material portion thereof or eny interesi therein, for
public or quasi-public vusc pursuant to the power of croipen! domain by any
public or quesi-public agency (other tham BUYER}), SELLER shall furnish
BUYER with written notice of eny proposed condemnation within five ()
business days after SELLER'S receipl of such notification, and, in such event, the
Omtion shal) sutomatically lerminate as to any such portion of or inlerest in the
Option Property being taken by cminent domain and thereafter neither BUYER
or SELLER shall have any further rights or obligations hereunder with respect to
such portion of or interest in the Oplion Property except as otherwise expressly
provided herein. in the event of 2 taking deseribed in the immediately preceding
sentence, BUYER sheall not, during the Option Period, use or take title to all or a
poriton of or isterest in the Option Property that is so taken, unless BUYER
exercises the Ophon for any remaining acreage of the Option Property not so
taken within forty-five {45) days afier reccipt of wrlten notice from SELLER
advising BUYER thai it may not use or take vile 10 2} or 1 portion of or interest
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in the Optios Propexty thai is so taken. Notwithstanding the foregoing, nothing
contained herein shall require BUYER to exercise {or have becn deemed to have
antomaticaily exeycised) the Option with respect to @ taking by eminent domain
of less than 1,004 acres {in the apgrepate) of the Option Property or any interest
therein. SELLER acknowledges thet BUYER hes not made any representation or
warranly o SELLER as to, nor has BUYER waived aoy right to claim thal it
does not have, legal authority to agree to the provisions of this Section 26{1).

m.  Between the fourth (4%} and fifth (5"} anniversary of the Closing Date, BUYER
end SELLER shall meet to discuss, without prejudice to BUYER's nghts
hereundsr, BUYER s intent concerning the exercise of the Option,

L. In no event shall the provisions of this Section 26 (i.c., the Option) be assigned by
BUYER. other than to The Board of Trustees of the intemsl improvoment Trun
Fund (“TOTF™ which assignment, in order to be effective, must be delivered 1o
SELLER and wmtlude an assumplion by TDTF, afl in form and subsiance
reasonably acceptable to SELLER.

o. The provisions in this Secfinp 26 shall survive the Closing.
27, RIGHY OF FIRST REFUSAL.

a Subject to Sertion 27.& below, if at any time during the Non-Exclusive Option
Period, SELLER desires to sell any or all of its fec simple interest in the Option
Property {which sale may also include other assets of SELLER) to any Person
who, as of the Effective Date, is unaffiliated with SELLER (for nurposes of this
Section, the “Proposed Purchaser™) and has received v bona fide written offer
from, or otherwize has negotieted acceptsble terms with, such Proposed
Purchaser (for purposes of this Section, the “Bona Fide Offer') to purchase such
real property and, to the extent included in the Bona Fide Qffer, other assets of
SELLER {for purpeses of this Section such r¢al property and other assels of
SELLER that are inciuded in the Bona Fide Offer are collectively referred 1o
harein as the “Qffsred Option Property™ from SELLER, SELLER shall submit a
written offer (the “Offer™) to self sll, but not less than 28], of such Offered Option
Property to BUYER on terms and condittons, insluding price, not less favomable
i the BUYER than those on which the SELLER proposes to sell such Offered
Option Property to the Proposed Purchaser. The Offer shall disclose the identity
of the Proposed Purchaser (if any}, the Offered Option Property proposed (o be
sold and the terms end conditions, including price, of the proposed saie, and shall
be accompanied by & copy of the Bonz Fide Offer, together with any information
concetning the Offcred Option Property that bas bees provided by SELLER to
the Proposed Transferec, or by the Proposed Transferee o SELLER, in
connection with the Bona Fide Offer that has nol previously heen provided to
BUYER, all of wiich may be designated “Trade Secret” by SELLER and shali be
kept confidentral by BUYER in accordance with the Confidentiaiity Letter. The
Ofer shall fimther state that BUYER may acguire the Offered Option Propenty
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for the price and upon the terms and other conditions of the proposed sale to the
Proposed Purchaser as sel forth in the Bona Fide Offer. As used in this Section,
the term “Person’™ shell be congtrued broadly and shall include, but not be limied
to, an individual, » pannership, a corporation, an association, a joint stock
company, & limited Hability company, a trust, a joint venture, an unincotporated
organization antd a governmenlal eptity of any deparbment, agehcy of political
subdivision thereof. BUYER’s rights under this Seetipn 27 are hervin referred to
as the “Right of First Refusal™). Notwithslanding anything in this Apreement to
the contrary, in no event shall the Right of First Refusal be appliceble 10 the sale
of any of SELLER's other assets (i.e.. other thap the Opfior Property), unless
such other assets are included topether with all or any portion of the Option
Property under ihe Bona Fide Offer.

If BUYLCR desires to exercise its Right of First Refusal and parchase the Offered
Option Froperty, BUYER shall deliver a written notice of its exercise of its Right
of First Refueal to purchass such Offersd Option Property pursuam o the terms
of the Offer to SELLER within forty {40} calendar days of the dats of receipt by
BUYER of the Offer. If BUYER does not timely deliver such written notice of
excrcise of its Right of First Refusal, then BUYER shall be deemed to have
waived its Right of First Refusal with respeet to such Offer and, without limiting
the effectiveness of the foregoing wavier, BUYER shall, upon reguest of
SELLER, promptly deliver to SELLER a written waiver of its tights wnder this
Section in recordable form with respect to such Offered Option Property, and, if
BUYER does not provide such waiver within 1en (10} days after request, then
SELLER, in addition to &ll other nghts and remedies it may have, may solely
cxecute andd record such waiver, which shall be as effective as if BUYER
executed the same.

The closing of the sale of Offcred Option Property to the BUYER pursuent 10 this
Section shall be made at the offices of SELLER on such date as may be agreed
by the SELLER and the BUYER (but in no event later than the later of one
hundred fifty {150) days following BUYER's notice of exercise of its Right of
First Refusal as provided in schacction b above or the closing date specificd in
the Offer). Such sale shall be effected by the SELLERs delivery to the BUYER
of commercielly reasoneble documentation that is necessary o evidenee the
transfer and conveyance of the Offered Option Property to be purchased by the
BUYER and the payment t0 the SELLER of the purchase price in immedistely
available funds {or other mutually acceptable arrangement).

I BUYER declines 1o purchase the Offered Option Property or feils to respond o
the Offer in a timgely manner as prescribed above, the Offered Option Property
may be sofd by the SELLER in gecordance with the terms of the Bona Fide Offer
free and clear of the Option set forth in Seetion 26 above and the “Raght of First
Refusal™ set forth in this Section 27, both of which shall be deemed 1o be
terminated with respect to such Offered Option Property.  Any such sale shall be
only to the Froposed Purchaser or its assipnee (to the extent the Bona Fide Offer
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permits such assignment), 2t not less than the price and vpon other terms and
conditions, if any, not more favorable to the Proposed Purchaser than those
spegified in the Offer. Promptly after compleling the sale o the Proposed
Purchaser or its assignee, the SELLER shall provide notice of such sale to the
BUYER. Any Ofered Option Property not sold pursuant to the Bona Fide Offer
shall again be subject to this Right of First Refusal. In no event shall any sale,
transfer or conveyance of any portion of the Option Property not in accordance

with this Agreement be deemed to cause a waiver of the Option or Right of First
Refusal.

Intentionally Deleted.

The provisions of this Seetion 27 shall terminate from and efter BUYER's
crercise of the Opliun in avcurdance with Section 26,

The provisions of this Section 27 shell expire upon the cxpiretion or termination
of the Option.

in no event shall the provisions of this Seption 27 (i.e., the “Right of First
Refusal™) be assigned by BUYER, other than to THTF, which assipnmaent, m
order to be effective, must be delivered to SELLER and include an assumption
hy TRTF, all in form and substance reasonably acceptable to SELLER.

The provisions in this Section 27 shall survive the Closing,

ISCELLANEQLS

. Headings. The headings contsitied in this Agreement are for convenience
of reference only, and are not to be considered & part hereof and shall not
kimit or otherwise 2ffect in any way the meaning or interpretetion of this
Agraement.

b. Severbility. If any provision of this Agreement or any other Agmeement
entered into pussuant hereto is comtrary 1o, prohibited by or deemed invalid
under zppiicable law or regulation, such provision shall be inapplicable
znd deemned omitted to the extent so contrary, prohibited or invalid, but the
remainder hereof shall not be invalidated thereby and shall he given full
force and effect so far as possible. If any provision of this Agreement may
be gopstrued m two of more ways, one of which would render the
provision invalid or otherwise voidabie or enenforccable and another of
which would render the provision valid and enforceable. such provision
shall have the meaping which renders it valid and enforceable.

t. Third Purlies. finless expressly stated hevein to the contrary, nothing in

this Agresment. whether cxpress or imphicd, ix intended to confer any
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rights or remedies under or by reeson of this Agreement on any persons
other than the parties hereto and their respeclive lepul representatives,
successors and permitted assigns. NMothing in this Agreement is intended to
relieve or discharge the obligation or liability of any third persons to any
pearty to this Agreement, nor shall aay provision give any third persons any
right of subrogation ar action over or against any party to s Agreement

Jurnsdiction and Vepue. The partics acknowledge that a substantial portion
of negotiations and anticipated performance and execution of this
Agrecment ocourred or shall occwr in Palm Beach County, Florida, and
that, therefore, each of the parties irrevocably and unconditionally ()
agrees that any suit, action or legal proceeding ansing cut of or relating to
this Agreement mey be brought in the courts of record of the State of
Florida in Palm Beach County or the court of the United States, Southern
District of Florida: {2) consents to the harisdiction of each such court in
any suit, action or proceeding; (3) waives any objection which it may have
to the laying of venue of eny such suit, aclion or proveeding in any of such
courts; and (4) agrees that service of any court paper may be effected on
such party by mail, as provided in this Agreement, or in such gther manner
as may be provided under applicable laws or court tuies in suid state.

Counierparts. This  Apreement may be exeenta] in one or mone
counterparts, sach of which shal! be deemed an original, bt all of which
together shall constitute one and the same instrmnent. A facsimiie copy of
this Agrecment and any signatures hereon shall be copsidered for ali
purposes a5 originals,

Govemning Lew. This Apreement and all transactions contemplated by thig
Apreement shall be governed by, construed, and enforced in accordance
with, the internal laws of the Swute of Flonda without regard to principles
of conflicts of laws.

Interpretetion. This Agreermnent shali be interpreted withoul regard to any
presumption or other rale requiring interpretation agamst the party causing
this Agreement or any par! thereof to be drafied.

Handwritien  Provisions. Handwritten provisions inserted in  this
Agrecment and initinled by the BUYER and the SELLER shall control all
printed provisions in condfiict therewith,

Entire Apreement, This Agrecment and the Confidentiality Letter (which
i incorporaled by reference hemein) contains the entire agresment between
the panies pentaining to the subject maner contained in i and supersedes
all prior and contemporancous sgreemenls, mwpresentations  and
understandings of the partics. No agreements or representations, unless
meorporated in this Agreement shall be binding upon any of the porties.
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No modification or change in this Agreemend ghall be valid or hinding
upen the parties unless in writing and execuled by the party or parties
intended to be bound by it

Waiver. Failure of BUYER to insist upon strict performance of any
covenant or condibon of this Apreement, of 10 exercise any nght herein
contained, shall not be construed as 2 waiver or relinquishment for the
future enforcement of any such covenant. condition or right; but the same
shali rerpain in full force and effect.

Time. Time is of the essence with regard to every term, condition and
provision set forth in this Agreement. Time peniods herein of less than six
{6} days shall in the compitation exclode Saturdays, Sundays and state or
national tegal holidays, and any time perod provided for herein which
she!l end on Saturday, Sunday or 2 legal holiday shall extend to 5:00 p.m.
{E.5.T.) of the next business day.

WAIVER OF IURY TRIAL. AS INDUCEMENT TO BOTH PARTIES
AGREEING TO ENTER INTO THIS AGREEMENT, BUYER AND
SELLER HEREBY WAIE TRIAL BY JURY IN AWNY ACTION OR
PROCEEDING BROUGHT BY EHIIER PARTY AGAINST THE
OTHER PARTY PERTAINING TO ANY MATTER WHATSOEVER
ARISING QUT OF OR IN ANY WAY CONNECTED WITH THIS
AGREEMENT. EACH OF THE PARTIES CERTIFIES THAT NO
REPRESENTATIVE, AGENT OR ATTORNEY OF THE OTHER
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT
SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND
ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HBAVE
BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG
{OTHER THINGS, THE ACTUAL WAIVERS AND CERTIFICATIONS
OF THIS SECTHON 28.1.

Succegsors in Interest. This Apreement shall be lspaily binding upon the
Parties hereto and their heirs, legal representalives, successors and
permitted assigns. This Agreemen! mey nol be assigned by either Party,
without the other Party's prior written consent, which may be withheld in
their sple and absolute discretion; provided, however, that (i} SELLER
may assign all of their fghts and obligations under this Agreement 1o a
Person(s) who s controlled by stockholders who cumrently control more
than 50% of the votine rghts of Parent’s owtstanding stock pursuant 1o a
Permitted Reorganization or to a Person(s) that acquire{s) =2l or
substantially all of the assets of SELLER other then the cittus facility
COMPrising approxinately 500 acres) (subject to the Option and Riph of
First Refusal, to the extent still in effect); {H) BUYER may collatcrally
assign all or a part of its interest in this Agreement and its nights hereunder
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#nd thereunder t the fenders of any third party fnancing necessary 1o
cohsummate the tansactions confemplated hereby to the extent required
by such funding sources, and (iii) BU'YER may assign all or a part of its
interest in this Agreement and it rights &nd obligadons hereunder or
thereunder to any governmental agency orgamized under the faws of the
State of Florida, provided that such assignment will not extend the Closing
Date. For purposes hereof, & “Permitied Beorganization™ means a merger,
consolidation or other capital reorpanization or business combinpation
transaction of the Parent with or inte anether Person such that {1} the
stockholders of Parent iumedistely prior to such transuction possess al
least Bfty pement (50%) of the vollng power of such Person irmmediately
afier such transaction or {2} members of the hoard of directors of the
Parent immediately prior to such transaction possess mejonty voting
powser of the board of directors of suck Person immediately afier such
trensaction, provided that in the event of (1} and {2} sbove, the surviving
entity and its subsidiaries shall own a2l or substantially all of the assets of
SELLER.

Lead Waming Statemen!. Every purchaser of any inicrest in residential
real property on which a2 residential dwelling was built prior 1o 1974 is
notified that such property may present exposure 1o lead from lead-based
poimt that may place young children at risk of developing lead poisoning.
Lead poisoning in young children may pmduce permancent neurological
damage, iocluding leaming disabilfies, reduced intellipence gquoiicnt,
behaviora) problems, and impaired memory. Lead potsoning alse poses a
particular risk to prepnant women. The seiler of any interest in residential
real property is required to provide the buyer with any information on
lead-based paint hazerds from risk assessments or inspections in the
seller’s possession and nofify the buver of any kinown lead-based paint
hazands. A risk assessment or inypection for possible lead-based paint
hazards is recommended prior to purchase, SELLER hereby advises
BUYER that SELLER believes that thers may be lead-based paimt and/or
lead-based paint hazerds in residential gtructures that are being conveyed
to BUYER in this transaction, however, SELLER has no reporis or records
periaiting to the same. By execotion of this Agreement, BUYER
acknpwledpes 1hat it hes received a len-day opportumity 1o conduct a tisk
assessment or inspection for the presence of lead-based paint and/or lead-
based patnl hazard and BUYER has received the pamphiet “Protecl Your
Family fom Lead it Youwr Home".

Meanomndumm of Agreement.  The Parlies shull execude and deliver at
Cleging 2 “Memorandum of Apreement” in form and subslance
substantially similar 10 the document attached hereto as Exbibit 28.0,
which shall he recorded in the public records of the applicable Counties
memonalizing the Option and the Right of First Refusal set forth in this
Agreement, which shall be recorded al ihe ¢ost asd cxpense of BUYER, it
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being voderstood and agreed that such Memomndum of Agreement shall
be: {1} at all times subject and soborditate to any and 2!l mongages, deads
of wust, trust indentures, or other instruments evidencing a secunty inlerest
upon the Option Property, which may now or hereafter affect any portion
of the Option Property {subject, nonetheless to SELLER’s obligation
wnder the Option Purchase Agreement 1w satisfy or discherpe any such
imgtmment upon the closing of the acquisition of the Option Property by
BIFYER); (it} during the Bxelusive Period, subject and subordinare 1o the
leases permitied under the terms of this Agreement {whether of record or
net} and other matters of record entered into from and after the Closing, al}
&5 to the Option Property, and (iii} duwring the Non-Exclusive Perod,
subicct and subordinate to any and al) leases {whether of record or not) and
other matters of record entered into from and after the commencement of
such Non-Execlusive Period, all as to Option Property. Without himiting
the sutomatic effectiveness of the foregoing subordination, within forty-
five {45) days after written request by SELLER, BUYER hereby agrecs to
execute and deliver a subordination agreement, in form and substance
reasonebly acceptable to BUYER and SELLER, evidencing such
subordination; provided, howsver that at Closing, BUYER shall exccute
and deliver such a subordination agreement in favor of SELLER's then
current lender possessing a secunify interest in the Option Property in form
and substancr reasonebly acoeptabie to RLIIYER, SELTER and SELLER's
lender.
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iN WITNESS WHEREOF, this Agreement has been exceuied by the Parbies herets as of
the dwie first wnitten above.

SELLERS:

UNITED STATES SUGAR CORPORATION,

= . - 4 Delaware corporation
4.;"? ]
Witwess: g ETA AU By:
EDLID ALBEDA Name:  RORERT M. BukéZ JR. ...
Astts:  PRESIOENT ¢ (EC

Witrress t Q -, Date of Execution {‘i‘iﬁ_ﬁ, 2007 ___
Ka\‘; Braseck e~

SBOU FARMS, INC. a Flonda corparation

4y -
Name: . KOBERT A, (FUKER 7 _
As is: TS i=N T

[Yate ot Execution ey L ED0F

WITICS S,

Wi ress

SOUTHERN GARDENS GROVES
o CORPORATION, a Florida corporation

Wittiess: - - - b By: "/ é,f}_ﬁ_ﬂ

RED AL M 1 O MName: MRICRE A KRESS
Asnst  MRESupENT L.

Withess  Feoey BM}L) _ Date of Execution MEY g0 200G

o

BUYER:

ﬂf"t 3

ATTEST-
SQUTH FLORIDA WATER

MANAGEMENT DISTRICT,
a public corporation created under Chapler
373. Florida Statute:

LERAT

Ty s

#

- T ey
 Thig. Y By:
Secrdgtary/District Cler Mam: K= —
’ Aslss fevadmaad

[ate of Exceution sy ;_5} 2{3_.;:*5] _

LIOINIER OF SOUTH CENTRAL FLORIDA EXPRESS, INC. FOLLOWS]

Bl ATty an 7 / \l



(MM

JOINDER OF SOUTH CENTRAL FLORIDA EXPRESS, INC.

herchy joins in and agrees to Seetion 19.f. of the Agreement for Saife and Purchase dated _ by amd
among United States Sugar Corporation. SBG Farms. Ine.. Southern Gardens (Giroves Compdration. collectively,
as Seller, and South Flonds Water Management District, as Buyer.

The undersigned. on behall of SOUTH CENTRAL FLORIDA EXPRESS, INC. a I-'l?_;riﬂu corporation,

SOUTH CENTRAL FLORIDA EXPRESS,

T - INC.. a Flonida L{:-rpnrati
Wotress: -
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LEASE AGREEMENT
BETWEEN
SOUTH FLORIDA WATER MANAGEMENT DISTRICT
AND

UNITED STATES SUGAR CORPORATION AND EACH OTHER LESSEE
NAMED BELOW

This LEASE AGREEMENT (this "LEASE"), is entered imo BETWEEN (herein called
the “Parties” and each & “Party™). the SOUTH FLORIDA WATER MANAGEMENT
DISTRICT, a public corporation of the State of Florida, with its principal office &t 3301 Gun
{lub Road, West Palm Beach, Florida 33406, and whose mailing address is Post Office 2468{),
West Palm Beach Floride 33416-4680, as LESSOR (“LESSOR"); and each of the following, as
LESSEE: UNITED STATES SUGAR CORPORATION, a Delaware corporation {the
“Parent™), and SOUTHERN GARDENS GROVES CORPORATION, a Florida corporation {the
foregoing Parent and other Persons named as LESSEE, individually and collectively and jointly
and severally, "LESSEE™), all with a mailing address of 111 Ponce DeLeon Avenue, Clewiston,
Florida 33440,

WITNESSETH:

WHEREAS, the LESSOR is an agency of the State of Florida created by the Flerida
Legistature and given those powers and responsibilities enwmersted mn Chapter 373, Florida
Statures.

WHEREAS, the LESSOR is empowered to enter into contrects with public agencies,
private corporations or other persons, pursuant 1o Section 373.083, Flonda Statutes.

WHEREAS, the LESSOR is empowered to lease Jands or interests in land. to which the
LESSOR has acquired title, pursuam to Section 373.093, Fiorida Statutes.

WHEREAS, LESSEE, as seller, and LESSOR. as buyer, have cntered into that certain
Amended and Restated Agreement for Sule end Purchase dated as of [*_ *] (the "Agreement
for Saic and Purchase™ for certain real property located in Hendry, Glades, and Palm Beach
Counties, Florida, as described thersin (the “Purchased Premises™. Unless otherwise defined
herein, all capitalized terms used in this LEASE shall have the meanings assigned (o the same in
the Agreement for Sale and Purchase.

WHEREAS, concurremily herewith and pursuant to the Agreement for Sale and
Purchase, LESSOR hus acyuired the Purchased Premises, which includes, among other real
nroperty, the real property desciibed in Exhibit A" attached hereto {the "Premises”).

|
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WHEREAS, pursuant to the Agreement for Saie and Purchase, LESSOR has agreed to
lease the Premises to LESSEE for the Permitted Uses (as defined in Paragraph 2.B.) subject to
the terms and conditions set forth herein and LESSEE has represented to LESSOR that i is
qualified in all respects to operate the Premises under the Permitted Uses.

WHEREAS. the Governing Board of LESSOR, at its 2009, meeting has authorized
entering into this LEASE with LESSEE.

WHEREAS, the Boerd of Directors of Parent, at its [* ¥, 2009, meeting
has duly authorized each LESSEE entering into this LEASE with LESSOR. [**NOTE:
depending on the fingl financing structure, revisions to the recitals to clarify the structiire may
bz added, **)

NOW THEREFORE, in consideration of the doties, responsibilities, obligations and
covenants herein comtained to be kept and performed by the LESSEE, the LESSOR doees hereby
izase to the LESSEE the Premises in accordance with the followang terms, conditions, covenants
and provisions:

1. Recitals: The foregoing recitals are true and correct and are hereby mcorporated
herein by reference.

2. Uise of Premises:

A. i**T0O BE INSERTED IN SUGAR LEASE ONLY- LESSOR and
LESSEE acknowledge that none of the crops {e.g.. sugar cane), crop products or cane stubble
are owned by LESSOR but shall be continued to he owned by LESSEE; provided however that
any cane siubble existing on the Premises, as of the Expiration Date (as defined below) shall
become the property of LESSQR m accerdance wath Paragraph 22).**] OR [**TO BE
INSERTED IN CITRUS LEASE ONLY- LESSEE and LESSOR acknowiedge that (i) all
citas trees and groves are owned by LESSOR and LESSEE is, pursuant to this LEASE,
entilied only o the frun and (ii) none of the crops (e.g., citrus fruit) or crop products are owned
hy the LESSOR**]. LESSEE may utilize the Premises solely for the Permitted Uses in
accordance with the terms, conditions, covenants and provisions of this LEASE. LESSEE will
not use or permit any use or entry upon the Premises for any other purpose, LESSEE's use of
the Premises for the Permitted Uses shall be in accordance with the Best Management Pructices
{23 defined beiow) and consistent with the industry standards. The Premises, inciuding the
improvements loceted therson wre being leased in their “AS IS”, “WHERE IS" and “WITH Al L
FAULTS" condition. LESSEE has examined the Premises to its compiete end total satisfaction
and is familiar with the condition thereof, and accepts the same in their present ¢ondition.
LESSOR has made no representations or warranties to LESSEE respecting the condition of the
Premises. LESSEE has had an adequate opportunity to investigate the zoning of the Premises
end is satisfied thet it can use the Premises in thc manner required by this paragraph. LESSOR
makes no warranty or representation as to the use or potential use to which the Premises may be

put.

B, For the purposes of this LEASE, the term “Pognitted ses™ shall mean
the following: {a) all agriculural operations on the Premises, {b) LESSEE’s historicai business
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of planting, cultivating, farming, growing, harvesting, storing, fenilizing, transporting and
removing [**CITRUS LEASE — citrus and sugar cane {1o the exient permitted pursuant to a
Conversion Plan {&s defined in Paragraph 4.F belowy**] [(**SUGAR LEASE - supar cane™* |;
(¢) all uses ncidental or related to the uses described in clause (b) above, including, without
limitation, (i} the planting, cultivating, farming, growing, harvesting, fertilizing. removing, using
end selling of appropriate rotation crops and telated nursery operations, (if) the operation of
existing railroads adjacent to the Premmses and {iii) preexisting residential uses, {d) rock mining
as utherwise has been conducted by LESSEE solely for use on the Premises {and not for sale to
any third party} in connection with jts business operations; {e} tenant farming operations; {f) any
other historical business operations of LESSEE related or ancillary to the agricuitural business
operations described in clause (b) above or other agreements or leases that are in existence as of
the Commencement Date; and {g) any other uses not otherwise described herein for which
LESSEE obtains LESSOR’s prior written approval. which approval may be withheld in
LESSOR’s sole and absolute discretion.

C. Doring the Lease Term. LESSEE shall maintain its currant level of
security for the Premises,

D. Furthermore. LESSEE shall control and eradicate to the extem
practicable, and shetl prevent infestation of, Category ! and Category Ii exotic/invasive pesi
plants and Class I & 11 prohibited aquatic plants as described on Schedule *1"” and Schedule 2
attached hereto and made & part hereof {"Exotic Pest Planis™). The saie of any Exotic Pest Plants
15 strictly prohibited and shall be sufficient cause for immediate terminstion of this LEASE.
LESSEE agrees that its use and occupancy of ihe Premises shall result in the fand being
managed and maintained in accordance with applicable Best Management Practices. provided,
however, that in no event shall such Best Management Practices or the tenns of this LEASE
require LESSEE to remove Exotic Pest Plants from the Premises to the extent such removal is
not consistent with past practices of LESSEE on the Premises.

E. LESSEE shall neither hunt, trap or capture any wildlife upon the Premises
nor allow others te do so; provided, however, LESSEE throngh its principals, contractors and
employees may control nuisance wildlife in compliance with ali state laws.

F. Prescribed burning on the Premises may be done by LESSEE provided
that each such prescribed burning shall: (a)(i} have been requested by LESSEE in writing, (ii) be
approved by LESSOR in writing, and (ifi} bc managed by & state approved bum manager; or {b)
be conducted without LESSOR’s consent or nutification, so long as such controlled burning is
regulated under the Division of Forestry's burning program, including the programs for
[**SUGAR LEASE - sugar cane buming**], [** CITRUS LEASE - citrus wree buming and
sugar canc burning {to the extent sugar cane is grown pursuant w 2 Conversion Plan)**].
agnculioral container burning, etc. LESSEE shall not otherwise knowingly or deliberately set or
cause to be set any fire or fires on the Premises.

G, There shall be no fertilization of the Premises. except for fertilization that
Is in compliance with the applicable Best Managemen Practices. Additionally there shall be no
alterations, improvements or modifications of rangelands, wetiands, swamps or pastures of the
Fremrises (including but not imited to mowing. chopping. disking, plowing, ditching, or digging
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water holes), other than (i) as is common in the industry, consistent with LESSEE's past
practices and specifically gllowed in the Best Management Practices, or {ii) is otherwise
consented to in writing by LESSOR, which consent may be withheld in LESSOR®s sole and
zbsolute discretion. LESSEE shall not cut or remove any standing green or fallen timber from
the Prermses, other than [**TO BE INSERTED INTO CITRUS LEASE ONLY - removal of
cittus trees for disemse control or otherwise**] in the ordinary course of LESSEE's business
consistent with past practices. LESSEE shull not, for any purpose, drive nails, spikes or staples
into ar otherwise deface or mar any tree on the Prenmises.

H. The application of herbicides, pesticides, or agricuitural chemicalzs with
respect to the Premises, shall comply with the applicable Best Management Practices and shall
be limited to those chemicals specified therein.

1 Imtentionally Deteted.

L LESSEE shal) adherc to all manapement practices described in Schedule
“A" attached hereto and made a part hereof with raspect to the Premises (“Best Management
Practizes™).

K. [**T0O BE INSERTED INTO SUGAR LEASE ONLY**] LESSEE
shall at all times during the Leasc Term continuously commence and continue all applicable
planting and cultivetion of the sugar cane crops, as and to the extent typically performed by
LESSEE in LESSEE's crdmary course of business consistent with past practices and in
sccordance with the Best Management Practices; provided, however, LESSEE is not obligated
to continue planting or applicable cultivation with respect thereto after June 34, 2014,

[**TC BE INSERTED INT(G CITRUS LEASE ONLY - LESSEE shall not be
obligated 10 continue any planting or cultivation of any citrus crops on the Premises daring the
Lease Term**].

L S0 long as LESSEE is not in Defanlt under Parggraphs NAM1), {2)
{solely with regpect to the failure fo puy real estute taxes as required in this LEASE), 3 or 4,

LESSEE shail have the right to collect and retain all rents derived from the Premises {inclusive
of rents paid during the Lease Termn under leases that were in effect prior to the Commencement
Date}; provided, however that: (i) any such rents collected by LESSOR during any period of
Default shall be applied to any vnpaid amounts due hereunder; (i) LESSOR shall provide
written notice to LESSEE revoking the license described in Paragraph 2.M below ot the same
time as it provides notice to the tenants directing such rents to be paid directly to LESSOR; and
{111} in the event that LESSEE has cured any such Default, LESSEE shall again have the right to
receive such rents, whereupon LESSOR shall, by writien notice to LESSEE, reinstate the
license and direct such tenants to deliver their respective rend payments directly to LESSEE.
LESSOR shail. on or before the Commencement Date and thereafter, from time to time, as
reasonably requested by LESSEE, deliver to each tenant who has a right 1o occupy the Premises
a letter. in form and substance reasonably acceptable to LESSOR end LESSEE, which directs
such tenant to deliver their respective rent payments direcily to LESSEE during the Lease Term.

4 A
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. In addition to the rights granmted to LESSEE under tihis LEASE, inchiding
the provisions set forth in Pargeraph 2.1 above, dunng the Lease Tenn, LESSOR hereby
grants to LESSEE a revorable license (which may only be revoked by LESSOR in the event of
a Default as described in Paragraph 2.1 above and shal! be reinstated pursuant 1o the terms of
such paragraph) granung to LESSEE ai! rights and interest of LESSOR under any leases or
contracts that have been assigned to and essumed by LESSOR on the Closing Date {coliectively,
the “Related Contpacts”), which shall be deemed to include the right to seek any recourse against
the applicable third parties thereunder for failure to perform thereunder, As consideration for the
foregoing license, LESSEE hereby agrees, during the Lease Term, to timely: (g} pay 8l sums
directly 10 the apprepriate parties under the Related Contrects and any New Agreements {as
defined in Parsgraph 33.P of this LEASE) that become payable and accrue thereunder during the
Lease Term: and {b) perform the obligations of LESSOR under the Related Contracts and any
New Agreements that arise and accrue during the Lease Term. If ressonably requested by
LESSEE, LESSOR agrees to execute suthonzations reasonably required to evidence and
effectorte the foregoing. LESSEE hercby agrees to promptly give LESSOR copies of any
defauht notices given or recvived by LESSEE in connection with the Related Contracts or Mew
Agreements.

N. LESSEE shall not at any twme during the Lease Term, directly or
indireetly, hypothecate, mortgage or pledge any of the Premises or any of LESSEE's ripht, title
or imerast under this LEASE.

3. Lease Term: The LESSOR hereby leases the Premises to the LESSEE for a
lesse term commencing [* *| {the “Commencernent Date™), and terminating {unless
carlier terminated pursuant to other provisions of this LEASE) at 11:59 p.am. on the next
occurring May 1% [Por July 1" as to Citrus*] that follows the seventh (7"} anniversary of the

Commencement Date, to wit [**SUGAR LEASE - * **| and [**CITRUS LEASE
* **] {the “Initial Term™}.

A in the event that LESSOR has no! exercised its Option ander the
Agreement for Sale and Purchase to acquire the Option Property (as defined in the Agreement
for Sale and Purchase} on wor before the expiraiton of the Infiial Term or if LESSOR has
exercised such Option prior 1o such expiration and thereafier not acquired the Option Property
for reasons other than an Option Default (a5 defined below), then the Initial Term shall be
sutomatically extended, without the necessity of either Party providing any wrilien notice to the
other {unless earlier terminated pursuant to other provisions of this LEASE), for an additional
three (3} years {the “Firs! Renewal Term”) so that the Lease Term (as defined below) for the
Premises is extended to 11:59 p.m. on the next cccumring [**SUGAR LEASE - May 1%#%*] or
[**CITRUS LEASE - July 1"**] that follows the tenth (10™) anniversary of the
Commencement Date, which extension shall be on the same terms and conditions set forth herein
{**SUGAR LEASFE - . including, without limitation, the Initial Rent {as defined in Paragraph S
of this LEASE). If LESSOR timely exercises its Option and LESSOR's acquisition of the
Option Property does not gocuer until afier the expiration of the Taitizl Term, the Initial Term
shall be deemed to be extended on the same terms and condittons hereunder, 1o the extent
upplicable. until the closing of such acquisition whereupon subparagraph D below shali povern,
In the event that LESSOR has exercised s Option to acquire the Option Property prior 1o the
expiration of the Initial Term and thereafter not acquired the Option Property due to Selier’s

5
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default bevond all applicable notice and cure perinds under the Agreement for Saie and Purchase
or the Option Purchase Apreement (as defined in the Agreement for Ssle and Purchase) and
provided that Buyer is not then in default under either of such agreements beyond all applicable
notice and cure periods {such default{s), an “Cption Default”), then (x} LESSOR will have the
nght to elect to change the Rent (effective as of the date of the Option Default) to “Fair Market
Rent" determined in gccordance with Paragraph 5 of this LEASE, (y) the Imitial Term will not be
extended and {7} this LEASE will terminate without Rurther nolice or action by LESSOR on {a)
the expiration of the Initial Term or (b) earlier, as to portions of the Fremises as harvested, on a
block-by-block basis, for LESSEE's harvest that occurs during the last harvest year of the Initia)
Term.**]

B. In the event that the LESSOR bas not exercised its Option under the
Agreement for Sate and Purchase to acquire the Option Property on or before the tenth (10%)
anniversary of the Commencement Date) or if LESSOR has exercised such Option prior to such
cxpiration and thereafter not acquired the Option Property for reasons other then ap Option
Default, then the First Renewal Term shall be antomatically extended, without the necessity of
either Party providing any written notice 1o the other {unless earlier terminated pursuant to other
provisions of this LEASE). for an additional ten {10} years {the “Second Renewal Term™), so
that the Lesse Term for the Premises is extended to 11:39 p.m. on the next occurring [**SUGAR
LEASE - May "%} or [**CITRUS LEASE - July 1"**] that follows twentieth (20™)
anniversary of the Commencement Date, which extension shall be on the same terms and
conditions set forth herein [**SUGAR LEASE - . except that the Initial Rent hereunder shall be
adjusted 10 “Fair Market Rent™ 25 determined in accordance with Paragraph 5 of this LEASE,
If LESSOR tmely exercises ils Option and Lhe acquisition of the Option Property does not occur
unti) after the expiration of the First Renewal Term, the First Renewal Term shall be deemed to
be extended on the same terms and conditions hereunder, to the extent applicable. until the
closing of such acguisition whereupon subparagraph D below shall govern. In the event of an
Option Default during the First Renewal Term, (x) LESSOR will have the right o eleci to
chanpe the Rent {effective 85 of the date of the Option Default) to “Fair Market Rem™
determined in accordance with Paragraph 5 of this LEASE, (y) the First Renewal Term will not
be extended and (z) this LEASE will terminate without further notice or action by LESSOR (&)
on the expiration of the First Renewal Term or (b) earlier, as to portions of the Premises as
harvested, on & block-by-block basis, for LESSEE®s harvest that occurs during the last harvest
vear of the First Renewal Term. **]

C. The Imitial Term., Firsi Renewal Term and Second Renewal Term. as
applicable, are herein called the “Lease Term”.

B In the event that LESSOR acquires the Option Property, [rom and after
the date of the closing of such acquisition, the Premises and the Cption Property shall be
govemed by the terms of the New Lease (as defined in the Agreement for Sale and Purchase) in
accordance with the provisions of the Agreement for Sale and Purchase. [f the Option Property
15 not acquired after Buyer has exercised the Option due to Buyer's defanit under the Agreemeni
fur Sale and Purchase or the Option Purchase Agreement after expiration of applicsble notice
and cure pertods, then this LEASE shall continue under the terms hereof as if the Option were
not exercised.
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FTL 357397 13 FF
vl



E. The termination date of this LEASE as ta anv portion(s) of the Premises is
herein called the “Expiration Date™ solely with respect to such portion of the Premises being
lermninated, and otherwise refers to the date of expivation or carlier terminetion of this LEASE.

F. Commencing at ieast two (2) years prior to the expiration of the Second
Henewal Term, if any, and provided that a Default by LESSEE does not then exist and would
rot exist with the giving of notice, the lapse of time or both, LESSOR and LESSEE agree to
regotiate in good-faith an extension of the Lease Term with respect to the Premises, if LESSOR
and LESSEE mutuaily determine such an extension would be mutualiv beneficial to the Parties,
tking into consideration factors such as, impact on the lacat economy, LESSORs intended vse
of the Premises and its construction plans and timelines therefor [** SUGAR LEASE ONLY -
and the amount of sugarcane that is needed to keep the suger mill owned by LESSOR or its
successors and assigns econcrically viable, etc**). Each Paty shall bear its own costs and
expenses and the fees of its consultants, contracters and advisors incurred in connection with any
such negotiations. Either Purty may terninate and withdraw from any such negotiations at any
time in its absolute and sole discretion by notice 16 the other Party.

4. Right to Terminate:

A Except as otherwise provided in Paragraph 7. of this LEASE, if either
Party fails to futfill its materiel obligations under this LEASE in a timely and proper manner, lhe
other Party shalt have the right to terminate this LEASE or exercise other rights and remedies
hereunder after giving written notice of default to the applicable Party and an opportunity to cure
the same as provided in this Subparagraph 4.A. An spplicable Party that fails to fulfill its
material obligations under this LEASE in & timely and proper meanner {except as otherwise
provided in Paragraph 7. of this LEASE) shall have forty-five (45) celendar days from receipt
of notice from the other Party to remedy the deficiency. MNotwithstanding the foregoing, if such
deficiency cannot with due diligence be remedied by the epplicable Party within such 43-day
pericd, and if such Party diligently commences to remedy such deficiency within such 45-day
pertod and thereafter prosecutes such remedy with reasonable ditigence, the periad of time o
remedy such deficiency shail be extended to permit & cure period of one hundred and twenty
(120} days in the aggregate so long as such Pary prosecutes such remedy with reasonable
diligence; provided, however that upon request of such Party. the other Party shall, from time to
{ime, consent in wriling 1o &n extension of such 120 day period, which consent shall not be
unreasonably withheld, sc long as the applicable Party is diligently proceeding to cure such
defictency. Such curing Parly’s request for an extension of time to cure shall be accomnpanied by
a reasonably detailed schedule for completing such cure. A Party shall not be deemed to be in
default under the terms of this LEASE uniess and until @ Default (as defined in Paragraph 7
halow} has occurred.

B [** FOR INSERTION INTO CITRUS LEASE ONLY - At any time
during the Lease Term, LESSEE, in its sole discretion, shall have the right to terminate this
LEASE a3 to any portion of the Premises, or all of the Premises, by giving 2 writlen termination
natice to LESSOR at least one {1} year prior 1o the actual date of termination therefor, which
notice shall include a harvest schedule and map describing the dates and sequence for the
conduct of the harvest on the terminated lands {such portions of the Premises as to which the
Lease has been terminated shall be referred to herein as the “Released Premises™.
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Norwithstanding the foregoing, in the event that LESSEE terminates this LEASE zs provided in
(his subparagraph, then this LEASE shall pertially terminate for portions of the Premises as
harvested, on a block-by-block basis or the following July 171 (i.e,, LESSEE’s final harvest),
whichever is earlier,**}

[**ALTERNATE SUBPARAGRATH B FOR INSERTION INTCO SUGAR
LEASE ONLY -LESSEE shalt have the ripht, 1 its sple discretion, to temninate all or portions
of this LEASE as foliows:

{13 From and after January 1, 2011, LESSEE. shali have the right 1o
terminate this LEASE as to all but not Jess than ali of the Premises by giving a written
termination notice to LESSOR on or before June 10, 2011 and each June 10th of each calendar
year thereafter, which notice shall include a harvest schedule and map describing the dates and
sequence for the conduct of the harvest on the Premises, whereupon this LEASE shall terminate
on May 1st of the next calendar year following such notice. For example, if LESSEE gives a
termination notice to LESSOR on June 4, 2011, then this LEASE shall terminate on May 1,
2012 with respect to the Premises.

(2) At any time during the Lease Term, and provided that LESSEE
has not exercised iis right under gubparagraph (3) with respeet to the applicable portion of the
Premnses, LESSEE shall have the right to terminate this LEASE as 1o any ponion of the
Premises which 1t intends to ieave faliow and as fe which it has given a written termination
notice to LESSOR setting forth a harvest schedule and map describing the dates and sequence
for the conduct of the harvest on the terminated lands, which notice shail he given no later than
one hundred eighty (180} days prior to the scheduled date of commencement of the harvest of the
ponion of the Premises to be lefl fallow pursuant to such notice; provided, however, that such
wermination may not occur pursuant to this subparagraph (2) prior to June 30, 2014, In the
eveni that LESSEE terminates this LEASE as provided in this subparagraph (2), then this
LEASE shall partially terminate for portions of the Premises as harvested, on a black-by-block
basis, or the following May 1*, whichever is earlier.

£33 At any time during the Lease Tenm, end in sddition to LESSEE's
ermination Tights under subparagraphs (1} and (2), LESSEE, in its sole discretion, shail have
the right to terminate this LEASE as to any pertion of the Premises, or all of the Premises, by
giving a wrillen termination notice to LESSOR at ieast one (1) year prior 1o the actual dawe of
termination therefor, which notice shall include a harvest schedule and map deseribing the dates
and sequence for the conduct of the harvest on the terminated lands {such portions of Lhe
Premises as to which the Lease has been terminated shall be referred to herein as the “Releaged
Premises™); provided, however, that such termination may not occwr pursuant to this
subparagraph (3} prior to June 30, 2014, MNoowithstanding the foregoing, in the event that
LESSEE terminates this LEASE as provided in this subparagraph, then this LEASE shall
partiaily terminate for portions of the Premises as harvested, on a block-by-block basis, or the
foliowing May 1* (i.e., LESSEE s final harvest), whichever is earlier.«*|

C. Intentionally Deleted
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D, in the event of a termination of this LEASE by LESSEE with respect to a
porlion of the Premises pursuant to [**CITRUS LEASE — subparspraph B**] [**SUGAR
LEASE - spbparagraphs B.(2} and {3}.**], (x) LESSEE shall be desmed to have a non-
exclusive right of access, utility service and drainage (sublect to reasonable relocation by
LESSOR} until the Expiration Date over and across paved or unpaved roadways or pathways,
utility/drainage lines andfor areas within the Reieassd Premises as remsonably necessery for
LESSEE to continue 10 have access to, utilities and drainage on the remaining portion of the
Premises that is then still subject to the terms of this LEASE and {y) LESSOR shail be deemed
o have a non-exclusive nght of access, utility service and drainage {subject to reasonable
relocation by LESSEE until the Expiration Date over and across paved or unpaved roadways or
pathways, utility/drainage lines and/or areas within the remaining Premises subject to this
LEASE zs reasonably necessary for LESSOR and its tenamts, as appiicable. to have access to,
utilities and drainage on the Released Premises.

E. In the event that LESSEE terminates this LEASE in accordance with
subparagraph B sbove, then, in such event, LESSEE agrees to reasonably cooperate with
LESSOR und any successer tenants of the Released Premises, including with respect to planting,
cultivation and harvesting, in order for such tenants to have access 10 the Releazed Premises over
lhe Premiges — if such access is the typical methed of accessing the Released Premises {upon
terms and conditions provided in this LEASE for access by private parties) - and to reéasonsbly
coordinate such operations with LESSEE’s operations on the remaining portion of the Premises.

F. [**INSERTION INTC SUGAR LEASE ONLY - Subject to the notice
requiremenis set forth below, LESSOR, in its solc discretion. and without payment or
considersrion of any kind to LESSEE whatsoever, and in addition to LESSOR's other
termination tishts in tins LEASE, shall have the righl to termipate this LEASE as follows:

(1} at any time dusing the Lease Term, this LEASE may be terminated
as to portion{s) of the Premises in an amount not 1o exceed len thousand {10,000} acres in the
aggregate (in portions of land which shall be comprised of no less than two thousand {2.000)
contiguous acres, except the last portion of Premises so terminated may be less in acreage if the
aggregate acreage of prior termmnations is preater than 8,000 acres), which are to be used in
connection with a South Flonda Water Management District (“SEWMD™ funded project
approved by the Governing Board of SFWMD (“Project”) to be constructed on the Premises or
in exchanpe for property necessary for 2 Project {subject to subparapraph (6} below);

(2) in addition to LESSOR’'s nghts under subparagraph (1)
immediately above, at any time during the Second Renewal Term, this LEASE may be
terrunated as to portionis) of the Premises i an armount not to exceed ten thousand (10,0008
acres in the agorepate (in portions of land which shall be comprised of no lass than twao thousand
{2,000) contiguous acres, except the last portion of Premises so terminated may be less in
acrenge if the sggregate acreage of prior terminations is greater than 8,000 acres), which arc to
be uwsed in connection with a Project to be constructed on the Premises or in exchange for

propernty necessary for a Project {subject to subparsgeaph {6) below):
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{3y  in the event that LESSOR acquires the Option Property pursuant
to exercise of its Oplion under the Agreement for Sale and Purchase or if LESSOR has not
acquired the Opion Property as a result of an Option Defauli, then:

{a) from and afier LESSOR's acquisition of the Option
Property or an Option Defauh, LESSOR may terminate this LEASE as to ail or any ponion of
the Premises or, to the extent acquired by LESSOR, the Option Property {in which event the
applicable termination shell occur under the New Lease), to be used {1) in connection with a
Project to be constructed on the Premises or the Option  Property, {31} in exchange for no more
than 2,000 contignous acres in the acreage located in the approximately 25,000 acre parcel
depicted in Exhibit 4. F.6. which is necessary for a Project 1o be constructed within such 25000
scre parcel, provided, however, thaet prior to the expiration of the tenth ( 10™) anniversary of the
Coramencement Date, LESSOR may terminate this LEASE for such exchanges only as 1o 1,000
acres or (i) in exchenge for all or any portion of the Premises that is adjacent to the “L.8 Canal™
for a Project built primarily to provide water quality treatment for water discharges from the 5-
5A Basin; and

(b} after the tenth (10"} anniversary of the Commencement
Date, LESSOR mey terminate this LEASE as to all or any portion of the Premises or, io the
extent acquired by LESSOR, the Option Property (in which event the applicable termination
shall oceur under the New Lease), to be used in exchange for property for a Projeet o be located
within the area shown on Exhibit 4.F.3(b) — it being agreed by the Parties that if the LESSOR
constructs multiple Projects within the area known as the *Everglades Agricultural Area™ for
restoration purposes, then LESSOR will, to the extent practicable, schedule the construction of
such Projects that require portions of the Premises to be released from this LEASE pursuant 10
the provisions hereof, after the construction of such other Frojects;

{4}  after the expiration of the Initial Term, this LEASE may be
erminated as to portion{s) of the Premises identified on Exhibit 4.F.{4} {individually or
collectively, the “Transition Acres™) in connection with a Projcct on or transfers of ali or any
portion of the Transition Acres by LESSOR to municipalities or other governmental entities
{cach, a “Govermmenta! Transferee™). Any such transfer shall be made by LESSOR 1o the
Governmientat Transferee pursnant to the terms of a transfer agreement between LESSOR and
Governmental Transferee, 1o which will be attached a form of lease agreement with respect 1o
the applicable portion of the Transition Acres between Governmental Transferee and LESSEER
reasonably zcceplable to both LESSOR and LESSEE. setung forth the termination of such
Transition Acres from this LEASE and providing that termination of such lease by
Governmenta! Transferee for ressons other than a default by LESSEE thereunder shall be
subject to Uovemnmental Transferee providing the termination notlices required under
subparagraph (8) and thereafier under subparaeraph {10} if LESSEE exercises is right under
subparagraph (10} to continue to lease the Transition Acres to be terminated, in connection
with the Governmenta! Transferee’s use of relevant portion of the Transitton Acres for 2 funded
and approved development or other Jocal government project.  In po evemt shall the
Governmental Transferee be subject to the LESSEE's ROFR under Paragraph 39 of this
LEASE.

{3} Imentionallv Deleted
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(63  Prior to LESSOR’s ecquisition of the Option Property pursuant to
the Option, during the Lease Term: {2) LESSOR shall be permitied to terminate this LEASE,
for no more than 2,000 contiguous acres in the acreage located in the approximately 23,000 acre
parcel depicted in Exhibit 4.F.6. in connection with exchanges necessary for a Project to bc
constructed on the Premises, provided, however, that prior to the expiration of the tenih ( 1™ Y
anniversary of the Commencemem Date, LESSOR may terminate this LEASE for such
exchanges only as to 1,000 acres, and (b) LESSOR wmay terminaie this LEASE as to all or any
portion of the Premises that is adjacent to the “L.8 Canal” in exchange for property for a Project
built primarity to provide water quality treatment for discharges from the 5-3A Basin - provided,
however that the portions of the Premises as 1o which this LEASE may be terminated under
clauses {a) or (b) are subject to the limitations of {and pant of the acreages described i)

subparagraph (1} and subparagraph {2) above.

(7}  From and after June 30, 2014 until the Expiration Date, if
LESSEE (&) has allowed fellow fields to exist on the Premises and (b) has identified in 2 written
potice to LESSOR the fieids that LESSEE intends to abandon (the “Applicable Premises™),
LESSOR shall have the right, in its sole discretion and in addition to its other termmation nights
under this LEASE, to terminate this LEASE with respect to the Applicable Premises upon
fifieen (15) days written notice to the LESSEE and LESSEE shail thereupon vacate the
Applicable Premises within fifteen (15) days of such wrilten notice in accordunce with
Paragraph 22. of this LEASE or be deemed to be holding over pursuant to Parsgraph 23. of
this LEASE. From and after the date of the termination of this LEASE for ail or any portion of
the Applicabie Premises as provided in this Paragraph 4.F{T), the annual Rent shall be reduced
by the then existing Rent per acre multiplied by the acreage of such released portion ol the
Premises,

{(8) In the case of each of subpacaprapbs (1% {3, {3 {4} Jin
conteciion with a Praject] and {6} above, in order for a termination to be effective {including
any termination for exchanges permitied thereunder), LESSOR shall provide written notice of
its intention to terminate the LEASE with respect to any portion of the Premises, at least two (2)
vears prior o the May 1¥ on which LESSOR intends that such termination be effective (the
“First Notice™), and then again at least one (1) year prior to the May 19 on which LESSOR
intends such termination 1o be effective {the “Second Notice™), whereupon this LEASE shall
termninale as to such portion{s} of the Premises s noticed on the May 1* which is at feast two (2)
calendar years following the First Notice; it being understood that if LESSOR provides a First
Notice but does not subsequently send a Sceond Notice at least one year prior to the May 1%
termination date specified in the First Notice, then no termination shall occur with respect to
such portion of the Premises until LESSOR provides a second notice at least one (1) year prior
to the May 1% on which such termination will be effective and confirming the lands (or portion
thereof) designated in the First Notice to he terminated from this LEASE.

{9 It the event of any such termination by LESSOR pursuant to the
above subparagraphs {1}, {2), (3), {1) [in connection with a Project] and (6}, (x} LESSEE
shall be deemed 1o have a non-exclusive pight of access, utility service and drainage (o
necessary)(with provisions for relocation thereof) until the Lxpiration Date over and across
paved or unpaved roadways or pathways, utility/drainage areas and lines within the portions of
the Premises so terminated by LESSOR as reasonably necessary for LESSEE 1o continue to

1]
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have access, utilities and drainage for the remaiming portion of the Premises that is then stil]
subject to the terms of this LEASE and (y} LESSOR and its tenams, if any, shell be deemed
have the right of access, utility serviee and drainage {if nccessary) (with provisions for retocation
thereaf) over and across paved or unpaved roadways or pathways, utility/drainage areas and lines
within the renaining portion of the Premises subiect to this LEASE as reasonably necessary for
LESSOR and its tenants o continue {6 have access, vtilities and drainage for the portions of the
Premises so terminated by LESSOR.

(10} WNotwithstanding the foregoing, LESSEE, at LESSEE's risk, may
elect, by prior wiitten notification to LESSOR provided not less than one hundred {(18() days
prior to the effective date of any termination by LESSOR pursuant to this Paragraph 4.F., 1o
continue farming operations on the portion of the Premises as @ which this LEASE has been
terminated pursuant 1o subpargeraphs (1), {2), (3}, {4) [in connection with a Project] and (G}
above, as applicable, until LESSOR, in its sole and absolute discretion: {x) notifies LESSEE in
writing that such farming cperaticns are incompatible with the construction of the applicable
Project and directs LESSEE to cease operations on the date set [orth in such notice; or {y) in the
event that the portions of the Premises being removed from this LEASE are bheing exchanged
with property owned by another party for a Project, notifies LESSEE in writing that the farming
operations of such property owned by such other party arc incompatibie with the construction of
the applicable Project and that such other party has been notified of such in writing and has been
directed to vacate its properly and that LESSEE is directed to cease operations on the date set
forth in such notice, If LESSEE elects to continue farming operations notwithstanding any
termination notice by LESSOR pursuant to aubpsar hs {1 3}, {4) [in connection with
g Project] and (), the LEASE Term with respect ta such portions of the Premises shall be
extended to allow LESSEE to continue such farming operations, but will terminate on the
carliest of 11:59 p.m. on the next occurring May 1% that follows the twentieth {20%) anniversary
of the Commencement Date or upon the occiitrence of (x) or (v} above; provided, however, that
as consideration for such extension of the Lease Term, the payment and performance terms,
conditions end obligations under this LEASE, and all rights and remedies hereunder, shaf)
remain in full force and effect with respect o each portion of the Premises LESSEE continues to
farm pursuent to thus subparagraph (10). Such exiension of the Lease Term shall automatically
lerminate upon the sccurrence of any Defavh by LESSEE under this LEASE or the date of set
forth in LESSOR's termination notice as provided in {x) or {y) above. From and after the date
1.ESSEE vacates & portion of the Premises in accordance with any provision of this LEASE
which permits termination with respect to a portion of the Premises, the annual Rent shall be
reduced by the applicable Rent, multipiied by the acreage of the applicable portion of the
Prermses so terminated. LESSOR and LESSEE hereby apree 1o use mutually reasongble efforts
n order for LESSOR to provide LESSEE with as much time as possible when piving its notice
to vacate the portion of the Premises so released, as provided in this subparagraph (10), it baing
the intent of the Parties 1o aliow LESSEE to harvest as many crops as reasonably practicable
before the farming operation are incompatible with the construction of a Project as determined
by LESSOR in its absolute and sole discretion. **)

["*ALTERNATE 4.F. TO BE INSERTED INTO CITRUS LEASE ONLY- LESSOR,
in ity sole discretion, und withow payment or consideration of any kind ro LESSEE whatsacever,
shall have the right to terminate this LEASE for all or any portion of the Premises upon notice
prior to any July 1Y, whercupon this LEASE shall terminate as to such portion{s) of the
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Premises so noticed ox they are harvested affer such July 1%, subject to the requirement that all

such harvesting shall be completed na later than June 30 of the following year, as of which dayv

LESSEE shail have vacaied the terminated Premises. LESSEE shall upon receipt of such

lermination notice from LESSOR, prepare and deliver to LESSOR a harvest schedule and map

describing the dates and sequence for the conduct of the harvest on the terminated lands.

Notwithstanding the foregoing, if af any time during the Lease Term, LESSOR and LESSEE
have mutually agreed ro a plan specifving the acreage and location of any portion of the

Premises ta be converted to sugarcane planting and cultivation, the schedule for effecting such

m:wersiﬂn fhe Rgm fernination rights and other applicable terms cmd corzd;'ﬁam thereof (the

pﬂr-‘:m: af :}m Prcmtw*r comrerred su sugarcane plunting and cultivation. Notwithstanding the

Joregoing, LESSOR may only terminaie this LEASE with respect to the portion of the Premisex
having approximately twenty (20) acres described in Exhibit 4. F upon the earfier to accur of fw)

LESSEE fails within thirty (30} days after LESSOR’s written request 1o provide reasonable
information abowt the expected duration of the experimental citrus pmjecr being canducted
thereon as of the Commencement Date; (x) the next occurring July 17 that follows the tenth
16" anniversary af the Commencement Date, (v} the completion, failure or abandonment of the

ciirus  project or {z) one year after LESSOR’s notice 1o LESSEE of the termination of this
LEASE hecause such experiment Is incompatible with construction of &t Project on the portion of
the Premises that is within the immediate vicinity of such 20-acre parcel.

G. In the event any portion of the Premises is transferred with a reservation of
LESSEE’s {easchold rights as provided for in this Paragraph 4, LESSOR and LESSEE agree
that they shall record 2 memorandum of this LEASE in the public records of the appliceble
Counties memorializing the leasehold reservations set forth in this Paragraph 4 such that each
appiicable leasehold reservation is binding on such transferee, LESSOR, LESSEE and their
respective successors and assigns.

5. Rent:

Al [**TCG BE INSERTED INTO CITRUS LEASE ONLY - LESSOR and
LESSEE m.knawc’edge and agree that, during the Lease Term, no Renr is due hereunder. unless
LESSEF converis all or any portion of the Premiises from ciirus groves fo suparcane fields in
accordance with the terms of a Conversion Plan, in which event from and after the date of such
conversion LESSEE shall pay, in advunce, to LESSOR o guarierly rental in the amonunt
specified in the Conversion Plan representing rwenty-five percent (25%) of the annual rentol
rate specified in the Conversion Plan fthe “Initial Rent”) for the portion of the Premises so
eanverfed to sugarcane planting and cniltivation. * 4]

[**ALTERNATE SUBFARAGRAFPH A TO BE INSERTED INT(O SUGAR LEASE
ONLY - As consideration for the rights conferred upon LESSEE by LESSOR pursuant to this
LEASE, from and after the Comumencement Date until the earlier to cccur of {i) the expiation of
the First Renewal Term: ot {ii) the date of LESSOR’s acquisition of the Option Property under
th Cption, LESSEE shall pay, in advance, to LESSOR a guarterly rental in the amount of
* representing twenty-five percent (25%) of the One Hundred Fifiy and
Ncu']{}ﬁ Dotlars {3150.00) per gere multiplied by | | gross acres [*NOTE - ACTUAL
ACREAGE OF SUGAR CANE PORTION OF PREMISES FROM THE FINAL APPROVED
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SURVEYS SHALL BE INSERTED AT CLOSING*] (the “Initial Rent"™) (it being understood
and agreed that the Rent due hereunder may change from time to time on & pro-ratz basis {based
upon acreage} as this LEASE is terminated as to portions of the Premises as provided in this
LEASE for reasons other than a Default). In the event that LESSOR has not acquited the
Option Property under the Option, for reasons other than an Option Defauli, the Initial Rent
hereunder shall be adjusted to be the “Fair Market Rent” for the Premises on the next occurring
May 1" that follows the tenth (10™), thirtecath (13™), and sixtecnth {16} anniversaries of the
Commencement Date, and be determined as follows:

(1)  No later than one (1} vear prior to the commencement of the
Second Renewal Term, LESSOR shall provide written notice to LESSEE containing an
original, signed appraisal dated within thity (30} days of such notice sening forth the
LESSOR"s proposed fair markei remt for the Premises {the "LESSOR's Proposed FMR™. The
appraisal must comply with the statutorily mandated appraisal standards (to the extent applicable
to LESSOR) and must have been performed by an appraiser meeting the Appraiser

Requirements set forth in Paragraph 5.A,(4) (“LESSOR’s Appraisal™),

(2} Within sixty {60} days afier receipt of LESSORs Proposed FMR.),
LESSEE shail elect to either: {i) accept LESSOR’s Proposed FMR as the Fair Market Rent; or
(i) deliver to LESSOR an original, signed appraisal setting forth LESSEE's proposed fair
market rent for the Premises (the “LESSEE's Proposed FMR™), which appraisal must be
performed by an appraiser meeting the Appraiser Requirernents set forth in Parsgraph S.A.{d)
and must be dated within sixty (60) days of LESSEE's receipt of LESSOR®s Proposed FMR

{"LESSEE"s raisai™).

(3) If LESSEE clects to obtain LESSEE’s Appraisal under
whparsgraph A(2) above, then:

{z) In the event LESSOR’s Proposed FMR is equal to or more
than pinety percent (90%) and Jess than or equal to cnme hundred ten percent (110%%) of
LESSEE’s Proposed FMR, then the “Fair Market Rent™ shall be deemed o be the average of
LESSOR’s Appraisal and LESSEE’s Appraisal {(i.c., the sum of both proposed rents divided by
two {2)).

(B} In the event LESSOR's Proposed FMR is less than ninety
percent (90%;) of or greater than ope hundred ten percent {110%) of LESSEE's Proposed FMR,
thenr within fifteen (15} days after LESSEE's delivery of LESSEE’s Appraisal to LESSOR,
LESSOR’s appraiscr and LESSEE's appraiser must seleect a third (3% appraiser meeting the
Appraiser Requirements set forth below (the “Third Appraiser"). The Third Appraiser shall
perforin its appraisat of its proposed fair market rent for the Premises within sixty (60) days of
being selected by LESSOR’s appraiser and LESSEE's appraiser.  Once such appraisal is
complete, the average of the two (2} closest appraisals in terms of fair market rent shall be
deemed to be the “Fair Markel Remt™.

{4) Unless otherwise apgreed 1o writing by LESSOR and LESSEE,
each of the appraisers set forth above shall be M_A.L. cenified appraisers, having at least ten (19)
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years expenence in appraising the fair market rental value of agricuitural property in Palm Beach
County, Florida {thc “Appraiser Reguireamenis™).

{5} LESSOR and LESSEE shall each be responsible for the fees,
costs and expenses of their respective appratser. The fees, costs and expenses of the Third
Appraiser and eny mediation to select the same as provided in subparagraph {6} below shali be
shared equaily by LESSOR and LESSEE.

{6) if LESSOR's appraiser and LESSEE's apprasser fail 10 appoint
the Third Appraiser within the time and in the manner prescribed in subparggraph {3)(b) above,
tten LESSOR and/or LESSEE shall promptly apply to the Palm Beach County office of
Medmtion. Inc. {or if such company is no longer in business, another mediation company with
offices in Palm Beuch County) for the appointment of the Third Appraiser. Within five (5) days
of receipt of notice from one Party that such mediation application has been filed, each Parly
shall submit the names of up to three (3) appraisers meeting the Appraisal Reguirements for the
mediator to select. The mediator shall be instructed by either Party to select the Third Appraiser
within ten {10} days after receipt of such names. The failure of a Party to timely submit any
names constitutes & waiver of the right to so submit such names and the mediator shall select the
Third Appraiser from the list of names that was timely submitted.

The Initial Rent and Fair Market Rent, as may be applicable, shell be referred 1o
mdividually and collectively, as the “Rent”. LESSEE agrees to pay Rent to LESSOR. without
notice, offset. deduction, or set-off. Initial Rent shali be pavable (a) on the Commencerment Date
on & pro-raled basis based on the number of days for the peried beginning on the
Commencenent Date through and including the last day of the calendar quarter in which the
Commencement Date falls and (b) on the {irst day of each calendar quarter {i.e. January 1%, April
1¥, July 1%, and October 1%) thereafter, through and including the final calendar quarter of the
First Renewat Term, if LESSOR does not acquire the Option Property, or the date of closing of
the acquisition of the Option Property by LESSOR, if LESSOR so acguires the Option
Property, tegether with all applicable sales and use taxes {it being agreed that the Rent due for
the last or any interim calendar guarter shall be appropriately adjusted and prorated). After the
Fair Markei Rent is deterrnined in accordance with Parageaph 5.A., Rent shall be subject to
yearly adjustment for each suhsequent twelve-month period of the Lease Termn in accordance
with subparagraph F below until the Fair Markel Rent determination is again applicable (i.e..
on the next occurring May ¥ that follows the thirteenth (13" and sixteenth (16™) anniversaries
of the Commencement Date), and shall be payable quarterly in accordance with the schedule,
together with alt applicable sales and use taxes. **|

B. In addition, LESSEE shall he responsible for payment of any and all
Additional Rent {as defined in Paragraph 5.D. below} throughout the Lease Term as and when
due under the terms of this LEASE.

C. All payments of Remt, as well as all other amounts dus under this LEASE
from LESSEE to LESSOR shall be made 1o LESSOR at the following address:

South Florida Water Management District
Attention:
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Post Office Box 24680
3301 Gun Club Road
West Paim Beach, Florida 33446

RE: Contract #

D. This LEASE shall be totally and absolutely net to LESSOR. In addition
to the Rent and Additional Rem stated above, LESSEE shall pay all charges for gas, water,
sewer, waste removal, dumpsier charges, jamitonal services, electricity, telephone, and other
utility services used by LESSEE in connection with the Premises during the Lease Terrn und any
and all other costs, expenses, taxes or obligations of every kind related to the Premises and the
use, operation, occupancy thereof during the Lease Term, including obligations arising under
recorded or unrecorded documents encumbering or refating to the Premises, if any (to the extent
such recorded or unrecorded documents exist on the day immediately preceding the
Commmencement Date}. Without limiting the foregoing, if any charges, costs, axpenses, taxes or
other monetary cbligations of LESSEE under this LEASE are not paid by LESSEE as and
when due, after expiration of all applicable grace and notice perieds, LESSOR, without limiting
any of its other rights and remedies wnder this LEASE, shall have the right, but not the
obligation, o pay any of the foregoiny, and the amount of the expense or cost of any such
ohligations so paid by LESSOR shall thereupon become due to LESSOR from LESSEE within
five {3} days following LESSOR’s written demand, together with imterest accruing on such
amownt at the highest rate allowed by law if not paid to LESSOR within such five {5} day

period, as “Additional Rent™.

E. If any Rent due from LESSEE to LESSOR hereunder is not received by
LESSOR on or before the date dug, then, in addition to all other rights and remedies avaiiable to
LESSOR under this LEASE, LESSOR at LESSOR’s sole option may either: {i) charge
LESSEE =z late fez equal to five percent (5%) of the installment of Rent not paid when dus; or
(11} charge interest on the installment of Rent not paid when due at the hiphest rate allowed by
law from the date due until the date received by LESSOR in immediately available funds.

F. [**TQG BE INSERTED INTO SUGAR LEASE ONLY - The vearly
adjustmen! to the Fair Market Rent for the applicable twelve (12) month pertods after
determination of the Fair Market Rent in accordance with Paragraph 5. A, shali be determined,
a5 follows:

The Fair Market Rent shall be adjusted to the extent that the Producer Price Index for
“Raw Cane Sugar and Byproducts”, as published in the U.S. Department of Labor, Bureau of
Labor Statistics, based on a2 1982 base vear value of 100 (“PPI™) for the average of the tweive
(12} calendar month pertod immediatcly preceding the new twelve (12} calendar month period of
the Lease Term (“Comparison Periad”) differs from the PPI for the corresponding average of the
twelva (12} month calendar period that occurs immediatelv prior to the Comparison Period of the
Lease Term (“Base Peripd™). I the average PPl for the Comparison Period is different [rom
{i.e.. more than or less than) the average PPI for the Base Periad, then the Rent for the new year
shall be changed upward or downward, as appropriate, by the samc percentage as the average
PPI has changed upward or downward. as appropriate, from the Base Month, Since the monthly
PPI that comes out is preliminary and subject to revision four months afier original publication,
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the final determination of the average PPI for the applicable twelve {12} month period will not be
made until it is finzl. The Rent paid for any new twelve {12) month period will be based on the
preliminary average PPl and then will be finally adjosted when the PPl becomes final for the
applicable period.

As an example of yearly adjustment in year 2, assume that the Fair Market Rent in year 1
15 $150/acre and thet final average PP for the 12-month Base Period immediately preceding the:
12-month period that represents year 1 s 100 and that the final average PPI for the Companison
Pertod which is the 12-month period immediately prior to the commencement of year 2 (...
which is the 12-month period comprising year 1) is 137, The Rent for year 2 would be adjusted
upward by 137-100 = .37 x $150/acre = $55.5/acre. So the new Rent commencing vear 2 would
be $150/acre + $55.5/acre = $205.5/acre,

As an example of yearly adjustment in year 3, assume thal the Rent for year 2 is
$205.5/acre as in the preceding example and assume that the final average PPI for the Base Year
in year 215 147. The Rent for year 3 would be adjusted upward from the Ren: for year 2 by 147-
137 = 1¥137 =.0729 rounded to 073 x $205.5/acre = $15/acre. So the new Rent of year 3 wouid
be $245.5/acre + $15/acre = $220.5/acre *¥]

G. in the event LESSOR cxercises the Option. then at the closing of the
acquisition of the Option Property, the Parties will execute the New Lease in accordance with the
texms of the Agreement for Sale and Purchase and thereefier the Premises and the Option
Praperty witl be governed by the terms of the Mew Lease,

6. Real Estate Taxes:

A. LESSEE understands and agrees that upon execution of this LEASE, the
Prernises shall be placed upon the tax rolls of the county in which the Premises is located without
state government exempt status, but with any agricultural use exemption that LESSEE obtains,
provided that LESSEE shall be solely responsible for obtaining and maintaining the agricultural
exemption. LESSOR agrees that it will not take any affirmative action during the Lease Term
which removes the sgricultural use excmaption. LESSOR may, in LESSOR'S sole and absolute
discretion, record a Memonmdum of LEASE, executed by the LESSOR. LESSEE shail pay atl
real property taxes, intangible property taxes and personal property taxes, as well as ali
assessments, including but not limited to pending, certified, confirmed and ratified special
nssessment liens, acerued or levied with respect to the Premises or this LEASE during the Lease
Term. The amount of taxes or assessments will be determined by the county property appraiser.
LESSEE acknowledges that it shall be liable for such real property taxes, personsl property
taxes and intangible taxes, and assessinents as are applicable for the Premises and this LEASE
during the perioad in which this LEASE is in effect.

B. LESSEE shall pay such taxes and assessments promptly upon receipt of
an assessment notice from the laxing authority bul no later than their due date, and shall fumish
proof of such payment 10 the LESSOR's Division of Procurement and Contract Administration
{see Paragraph 5.B. above) within 30 days of payment. Any penaliies or late fees incurred for
failure to pay said taxes ang assessments shall be the responsibility of the LESSEE.
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L. With respect to LESSEE’s obligation to pay real estate taxes under this
LEASE, in the event the assessing authority permits any tax assessmemts to be paid in
installments. LESSEE mav exercise the option to pay the same in instailments and shall pay zll
such installments that relate to the Lease Term as the same respectively become due and before
they become delinquent, and provided that any such assessments which relate to a fiscal period
for the taxing authority, part of which perod is included in the Lease Term and a pant of which is
included in a period of time prior to or aRer the Lease Term, shall be allocated and prorated
between LESSOR and LESSEE as of the Expiration Date of this LEASE. Taxes shall be
prorated based on the tax for the year of the Expiration Date with due allowance made for
exemptions and/or special classifications, if any. if the assessment for the year of the Expiration
Date is not available, then taxes will be prorated on the prior year's tax. Any tax proration based
on an estimate shai! be subsequently readjusted at the request of either Party upon receipt of a tax
bill. Upeon the Expiration Date, LESSEE shall pay all real property taxes accrued with respect Lo
the Premises in accordance with Section 196,295, Florida Statutes, if applicable. The provisions
of this subparseraph shell survive the Expiration Date,

D, LESSEE shall have the right to contest the amount or volidity of anv real
property taxes or any assessment liens (“Tax Claims™, by appropriate legal proceedings in good
faith and with due diligence, provided that this shall ot be deemed or construed in any way as
telieving, modifving or extending LESSEE’s covenants to pay or ils covenants to cause to be
paid any such charges at the lime and in the manner provided m this LEASE or operate 1o
felieve LESSEE from its ather chlipations hereunder, and shell not cause the =ale of the
Premuses. or any part thercof, to satishr the same. LESSOR agrees to join in any such
proceedings if the same is necessary or required by LESSEE 1o legally prosecute such contest of
the validity of such Tax Clmms upon the reasonable request of LESSEE; provided, however,
LESSOR will not be required to join in any such proceeding wherein the Tax Claims are
imposed by LESSEE, provided LESSOR does not require is own joinder in conmection with
such Tax Claims. LESSEL shall be entitled to any refund of any Tax Claims and such charges
and penalties or interest thereon whichk have been paid by LESSEE. In the event that LESSEE
fnils to pay any Tax Claims when due or {ails to diligently prosecute any contest of the same,
LESSOR may, upon thirty {30} days advatice written notice to LESSEE, pay such charpes
together with any imterest and penalties and the same shall be repeyable by LESSEE to
LESSOR porsusnt to Paragraph 5.C sbove; provided that, should LESSOR teasonably
determine that the giving of such notice would nisk loss to the Premiscs, or portion thereof, then
LESSOR shall give such written notice as is appropriate under the cmeumstances. Nothing
herein shall be deemed to limit LESSOR's fight to flle any Teax Claims for any real property
taxes or any assessment liens that ere imposed for the period after the Expiration Date.

7 Prefault; Remedies:

A, Failure by the LESSEE to perform or abide by any matensl term,
provision, covenant. agreement, undertaking or condition of this LEASE after the expiration of
all applicable grace and notice periods, if any, set forth in this LEASE, including Parggraph
4.A above, shall constituie a matenal defavit {n “Default™) of this LEASE for which the
LESSOR may exercise all such nights and remedies as provided at law, in equity or under this
LEASE {provided, however, that the forepoing materiality standard for the failure to perform or
abide by a term, provision, covenant, agreement. undertaking or condition of this LEASE shal}
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not apply to any such matter that is already qualified 1o a materiality standard). Without limiting
the forepoing, notwithstanding the notice and cure rights under Paragraph 4.A above, the failure
of LESSEE to comply with any of the following within the cure period, if any, specified for any
such breach or failure, shall constitute an immediate Defauit by LESSEE under this LEASE:

(5 Failure of LESSEE to pay any installment of Rent hereunder when
payment is due. Notwithstanding the foregoing, LESSEE shell have one (1) five day grace
period following wiitten natice of non-payment from LESSOR of one instaliment of Rent in any
twelve (12} month period during the Term of this LEASE.

(2}  Failure of LESSEE to pay any Additional Rent or other monctary
obligation within five (5) days following LESSORs written demand therefore.

{3)  Failure of LESSEE to meintain gll insurance coverages required
herevnder in full force and effect at all times dunng the Term of this LEASE.

(4)  Failure of the LESSEE to repienish the Security Deposit in
accordance with Paragraph 33.B. of this LEASE.

B. Upon the occurrence of a Defauit under this LEASE, LESSOR shall have
the right, with or without notice or demand, 10 exercise all such rights and remedies granted or
availzble under this LEASE, the laws of the State of Flonda, federal law andfor commeon law
{including, without limitation, the right to terminate this LEASE) without limiting any of the
other remedies that LESSOR may have under this LEASE.

C. Mediation: In the event a dispule arises which the Parties cannot resolve
between themselvas, the Parties shail have the option to submit to non-binding mediation. The
mediator or mediators shall be impartial, shall be selected by the Parties, and the cost of the
mediation shall be bome equally by the Parties. The mediation process shall be confidential to
thie extent permitted by law.

8. Motices: All notices t¢ the LESSEE under tins LEASE shall be in writing and
sent by certified mail return receipt requesied, any form of overnight mail delivery or hand
delivery to:

If toc LESSEE: cfo United States Sugar Corporation
111 Ponece de Leon Avenue
{Clewiston, Florida 33440
Anenrion: Malcoim 5. (Bubbs} Wade, Jr. and
Edward Almeida, Esq.
Fax (863)902-2120

With & copy to: Gunster, Yoakley & Stewart, P A.
Attorneys At Law
Las Olas Centre
450 East Las Olas Boulevard, Sune 1400
Fort Laudeardale, FL 33301-4206
Atention: Daniel M. Mackler, Esg. and
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Daznielle DeVito Hurley, Esg.
Fax: (954) 523-1722

If to LESS0R.: South Florida Water Management District
3301 Gun Club Road
West Paim Beach, Fiorids 33406
Atiention: Exeentive Director and {eneral Counsel
Telefax: {361) 681-6213

With a copy to: Chatrman of the Governing Board
South Floride Water Management Distmict
3301 Gun Club Road
West Palm Beach, Florida 33406
Attention: Execulive Director
Telefax: {5613 681-6233

With a copy to: Florida Bepartment of Environments! Protection
3900 Commonwealth Boulevard, M.5. 49
Tallahagsee, FL 32399
Attention: Secretary
Telefax: B50-243-2021

All notices requited by this LEASE, provided they are addressed as set jorth sbove, shall
be cansidered delivered: (i} on the date delivered if by hand delivery, {ii) on the date upon which
the return receipt is signed or deiivery is refused or the notice is designated by the postal
authorities as not deliverable, as the case may be, if mailed by cenified mail return receipt
reguested and (ii) one day afier such notice is deposited with any form of overnight mail service
for next day delivery, Either Party may change its address by providing prior written notice o
the other of any chanpe of address.

g. Relationship between Parties: Nothing contained in this LEASE shall be
construed to create the relationship of principal and agent, partnership, joint venture or any other
relationship between the Parties hereto other than the relationship of LESSOR and LESSEE.

12, Assignment and Subletting:

A The LESSEE shail not assign, delegate or otherwise transfer all or any
part of its rights and obligations as set forth in this LEASE collectively (“Assipnment’™) or
sublease all or any portion of the Premises (“Subleage™} without the prior writter consent of the
LESSOR in ¢ach instance, which consent may be withheld by LESSOR in LESSOR’s sole and
gbsoluie discretion; provided, however, that notwithstanding the foregoing, LESSOR’s consent
to an Assignmment shall not be unrezsonably withheld so long as LESSEE complies with
subparagraph C. below. Any Assipnment made by LESSEE without the prior written consent
of LESSOR shall be void and of no force or effect.

B. in the event LESSOR does permit an Assignment by LESSEE, then the
assignee shall sutomatically be deemed 1o huve assumed all duties, responsibilities and
obligations of LESSEE under this LEASE from and after the effective date of the Assignment
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{including. without limitation, the funding of the Security Deposit Fund pursuam to Paragraph
33.B. below) and the LESSEE shail, upon such Assignment. be automaticelly released of its
duties, responsibilities or obligations under this LEASE fiom and after the effective date of the
Assignment; provided, however, that LESSEE shali not be released with respect any of the
represcntation, warrantics, duties, responsibilities, liabilities or obligations under this LEASE for
matters or conditions arising, ccourring or existing prior to the effective date of any Assignment,
Any sele or other (ransfer of at least a fifty percent (30%) majority interest of the voting stock of
LESSEE if LESSEE is a corporation {including by way of merger or consclidation), or any sale
or other transfer of at least fifty percent (50%) of the general partnership interest in the event
LESSEE is a general parmership or limited partnership, shall constitote an Assipnmeri for
porposes of this LEASE.

C. if LESSEE shall desire LESSOR’s consent 1o any Assipnment, LESSEE
shall notify LESSOR, which notice shall include: (i) the name and address of the proposed
assignee: {1i) the proposed effective date (which shall not be less than 45 nor more than 180 days
efter LESSEE s notice); {iii} rersonable evidence that the proposed assignee has the {inancial
ghility to perform its obhgations under this LEASE; end (iv) reasonsble evidence that the
proposed assignee is expenenced in the operation of the Premises for agricuitural operations, and
such other information as LESSOR may reasonably reguirs. In the event that LESSOR does
ot provide writien nptice of its approval or disapproval of a proposed Assignment within thirty
(30} days after receipt of written request from LESSEE, then such Assignment shall be deemead
to be approved by LESSOR,

D. Notwithstanding anything herein to the contrary, LESSEE shall have the
right to assign its rights under this LEASE 1w an affiliate or subsidiary of LESSEE {i¢., an
entily in which at least one of the entities comprising LESSEE owns more than 2 50% voting
igterest or otherwise effectively controls the same) or 10 any Person{s) thaet acguires all or
substantially all of the assets of LESSEE related to the [**SUGAR LEASE - sugar cane]
(+*CITRUS LEASE - citrus] business and operations, without LESSCR's consent, provided,
however, LESSEFE agrees to give LESSOR a copy of the fully execwted assignment and
assumption of this LEASE evidencing such transfer and LESSEE shall not be released from its
obligations hereunder.

E. Notwithstanding anything 1o the contrary contained in this LEASE,
including this Paragraph H., LESSEE shall have the right to enter into licenses or Subleases
for other parties 10 use zfl or portions of the Premises for agricultural crop production without
LESSOR's consent 10 the extent the same are entered into in the ordinary course of LESSER s
business consistent with past practices and such licensee or sublessee ajmees to comply with Best
Management Practicas, all of which shall be subordinate to LESSORs interest in Ihe Premises.

F. Notwithstanding anything lo the contrary contained in this LEASE, upon
the Expiration Date, LESSEE shall assign to LESSOR all permits obtsined by LESSEE in
conmection with the Premises to the extent such permits are assipnable. To the extent that any
licenses or permits that arc required for the operarion of the Permitted Uses have been assigned
to LESSOR prior to or during the Lease Term, then LESSOR shall take such actions as are
reasonably requested by LESSEE in order to maintain such licenses and permits in full force and
effect during the Lease Term.
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i1,  Permits and Approvals:

A The LESSEE shail obiain all federal, state, local, and other govemmental
approvals and permits necessury for the occopancy, vse, mamnlenance and operation of the
Premises, as well as all necessary private zuthorizations and permits prior to the Commencement
Date and shall maintain same throughouwt the Lease Term. Within five (3) days of demand by
LESSOR v LESSEE, LESSEE shall provide and/or make available to LESSOR copies of all
permits and authorizations that LESSEE is required to obtain pursuant to the provisions of this
LEASE.

B. Tiie LESSEE shall aiso obtain, and meintain throughout the term of this
LEASE, any and ail! applicable LESSOR (South Florids Water Management District)
pemts, including but not limited to LESSOR Right of Way Pemmits and Consumptive Use
Permits, as well as permits required by any of the Couniies, if applicable. LESSEE
acknowledges that there is no guaraniee thet LESSEE will receive any permits.

. The LESSEE shall be responsible for compliance with all pennit terms
and conditions applicable to the Premises. including but not limited to those terms and conditions
required by Epvironmentzl Resource Permits. Consumptive Use Permits, Surface Water
Managemenl Permits, Wettands Resaurce Management Permits, Works of the District Permits,
and Right of Way Permits issued by LESSOR with respect to the Premises. LESSEE further
acknowledges that LESSEE's responsibility for compliance with all perrmit terms and conditions
applicable to the Premises, shall include, but not be limited to, operating and mamntaining the
surface waler manzgement system and mitigation areas on the Premises in accordance with ali
PETMit requirernents,

12, Compliance with Laws, Rules, Regulations and Restrictions: LESSEE shal)
comply with, and be the responsible entity for remedying all violations of, all applicable federal,
state, local and LESSOR laws, ordinances, ries and repulations, permiis, and prvate
restrictions, applicable to the Premises and LESSEE': operations conducted thereon and
occupancy thereof, as well as LESSEE's performance of this LEASE. LESSOR undertakes no
duty 1o ensvre such compliance, All rules and regulations under Chapter 373, Florida Statutes
pertuining to the Premises remain in fult foree and etfeet,

13,  Indemnification: For good and veluable consideration, the adeguacy and receipt
of which is hereby acknowledged, the LESSEE shall defend, indemnity, save, and hold the
LESSOR harmiess from and against any and ell cleims, suits, judpments, loss, damage and
habiliny mowred by LESSOR, including but not imited to reasonable attormey’s fees and costs
mcurred by LESSOR, (“Loss™) which arisefs) directly, indirectly or proximately as a resull of
LESSEE’s or its officers’. employees’, contractors’ or agents’ use or occupation of the Premmises,
its operations conducted on the Premises, or from the performance or non-performance of any
term, condition. covenant, pbligation or provision of this LEASE by LESSEE, even if such Loss
is caused by negligence on the part of LESSOR, bui not LESSOR's or is officers’ or
employees’ gross negligence or willful misconduct. LESSEE acknowledges that it is solely
responsible for compliance with the terms of this LEASE. LESSOR shall have the absolute
right to choose its own legal counsel in connection with all matters indemnified for and defended
against herein and to the extent thet LESSEE is providing such defense, LESSEE shall have the
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right, to the fullest extent permnitted by law, to assert any defenses that are available 0 LESSOR
m such matter.

14,  LESSEE’s Property at Risk: All of LESSEE's personal property, equipment
and fixtures located upon the Premises shall be at the sole nisk of LESSEE and LESSOR shall
not be fiable under any circumsiances for any damage thereto or thefi thereof In addition,
LESSOR shall not be liable or responsible for any damage or loss to property or imjury or death
i persons occurming on or adjacent to the Premises resulting from any ceuse, including but not
lirted to, defect in or lack of repairs to the improvements located on the Premises, uniess the
sarne is caused by LESSOR's gross negligence or willful misconduct.

15, Attorney's Fees: In any litigation arising out of this Agreement, the prevailing
Party shall be entitled w0 recover reasonable attorney’s fees and costs from the other Party.

16. Insurance:

A, Types of Insurance. To the extent applicable and unless otherwise
agreed to in wriling by the LESSOR, including, without limitatien, to the extent provided in
Schedule “4™, LESSEE shall procurc and maintain throughout the Lease Term at LESSEE s
sole cost end expense the following types of insurance with deductibles aceeptable to LESSOR
but in no event greater than $100,000 (unless otherwise agreed to herein and other than with
respect to windstorm, which deductible shall not exceed 5% of the total insurable value):

{1} Worker's Compensation_Insurance. If applicable, LESSEE
shall provide wortkers' compensation subject to statutory limits and employers liability in the
amount of ONE MILLION AND 00/100 DOLLARS {$1,600,000).

{2}  Liability Ipsurance. {A) Comprechensive Genersl Liability
Insucance relating 1o the Premises and its improvements and appurtenances, which shall include,
but not be limited to, Premises and Operations, Independemt {lontractors, Products and
Completed Operations and Contractual Ligbility. Coverage shall be no more restrictive than the
iatest edition of the Commercial General Liability policies of the Insurance Services Office
{ISO). This policy shall provide coverage for death, bodily injury, personal injury, and property
demage that could arise directly, indirectly or proximately trom the performance of this LEASE,
The minimum limits of coverape shall be $1,000,000 per occumence and $2,000.000 in the
annuel agpragate for Bodily Injury Lisbiliy and Propenty Damage Liability and (B) Umbrella
ligbility insurance containing minimum limits of TFifty Million and No/100 Dollars
{$50,000,400.00) for the Prentises and shall follow form to¢ the underlying General Liability. The
limits of liability insurance shall in no way limit or diminish LESSEE's liability under
Parapraph 13 herzof.

(3 Business Automobile Liabilitv Insurance. Business Automobile
Liabtlity insurance protecting LESSEE which shall have minimum iimits of §5,000,000 per

srourrence, Combined Single Limit for Bodily Injury Liability and Propenty Damage Liability,
This shall ba an “any-aute™ type of policy including owned, hired. non-cwned and employee
non-owiership coverage.
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(4}  Casualty Insurance. Property insurance nsuring against loss or
damage customarily included under so called “all 1isk™ or “special form™ policies covering fire,
ghtning, vandalism, and maticious mischief, and including loss caused by any type of
windstorm or hail (including Named Storms) on gll Improvements and Persenalty. To the extent
commercially available, coverage must also include Certified Acts of Terronsm per the current
Terrorism Risk Insurance Reauthorization Act of 2007 or any subsequent act, reauthorization or
extension thereof. Said Property coverage on the mprovements shall (A) be in an amount equal
o one hundred percent {100%) of the full replacement cost with 2 waiver of depreciation; and
{B) contain an agreed amount endorsernent with respect W the Property waiving all co-insurance
provisions or to be wiitten on a no co-inswrance form,

(3} Environmental irment  Insurance. Environmental
Impairment Insurance with limits and in form and substance acceptable to LESSOR. im its sole
end absolute discretion, with a maximum deductible of $250,000 and a policy term extending
through the Expiration Date of this LEASE. Said policy must provide coverage for on-site
clean-up and third-party claims for unknown pre-existing conditions & new conditions.
Coverage must also include business interruption on an actual loss sustained basis and coverage
for natural resource damage. Coverape must include above ground storage tanks and any cother
equipment with a risk of causing environmental impairment.. Acquisition of this insurance shall
in nto way Hmit or dirmmnish LESSEE's liability under Paragraph 19 hercof,

B. Proof of Insurance, LESSEE shall provide LESSOR with current
msurance certificates or proof of self-insurance (for Worker's Compensation Insurance)
evidencing all insurance required pursuant to this LEASE es proof of insurance prior to the
Commencement Date and ench vear, upon renewal, thereafier. Upon request, LESSEE shall
provide LESSOR with complete copies of the polictes.  All insurance reguired under this
LEASE shall be writter: on a financially sound company acceptable to LESSOR with a rating of
“A VIII" or better with AM Best or “A” or better with S&P and shall name LESSOR a5 loss
payce and as additional insured as their intcrests may appear as appliceble and shall contain a
waiver of subrogation in favor of LESSOR.

C. Notice of Insurance Cancellation. LESSEE shali notify LESSOR a1
least fifteen (15} days prior to canceliation or modification of any insurance required by this
LEASE. Insurance required under Para hs 16.A. (1) (2}, {3), {4), and (5} above of this
LEASE shall contain a provision thsat i muy hot be cancelied or modified until thirty {30} days
after written notice to LESSOR. In the event LESSEE fails to obtain and keep any insurence
required hereunder in full force and effect, LESSOR may at its option obtain such policies and
LESSEE shal! pay to LESSOR the premiums therefore, together with interest at the maximum
rate allowed by law, upon demend as “Addiional Remt”. Without limiting the feregoing,
LESSEE's failure w0 obtain, pav for and keep any insurance required hereunder in ful) (urce and
effect and unmodified (unless LESSEE has obtained LESSOR®s prior written consent for any
such modification} shall constitute an Event of Defanit under this LEASE.

B. Subeontractor Insurance. !t shall be the responsibiiity of LESSEE to
ensure that all subcontractors are adequately insured or covered under 1s policies.
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E. Business Ipterruption Insurance & Crop Insurance for Less of
Revenue/Yield. To the extent applicable and unless otherwise agreed to in wriling by the
LESSOR (A} Business Interruption insurance (1} covering all risks required to be covered by the
insurance provided for in subparagraph (iv) above and {2} on an actual loss sustained basis for
the period of restoration in an amount equal to onc hundred percent (100%) of the nrojected
@oss revenues from the operation of the Premises for a period of at least eighteen (18) months
afier the date of casualty and {3} containing un additional extended period of indemnity
endorsement which provides that after the physical loss to the Property has been repaired, the
continued loss of income will be insured until such income either retumns to the same level it was
at prior to the foss or twelve 12 months, whichever first oceurs, and notwithstanding that the
policy may expire prior 1o the end of such period. In no evemt shall the peniod of
indemnification, including the extended period of indemnity, be less than thirty {30} months.
The amount of such business income insurance shall be determined prior to the date hereof and
at jeast once each year thereafiter based on LESSEE's reasonable estimate of the gross revenues
from the Property for the succeeding twenty-four (24) month period; and (B) Crop insurance
providing revenue protection or coverage against yield losses Except in the case of a monetary
Default under this Apteement or as otherwise set forth in this Agreement, however, in no event
shall LESSOR have any ¢laim to any business interruption insurance that LESSEE may procure
(ot proceeds thereof).

F. Casualiv. Notwithstanding anything to the contrary in this LEASE, in
the event of & casualty, LESSEE shall be cbligeted to restore the Premises.

{1}  Notwithstanding the foregoing, in the event of a loss or damage to
all or any portion of the Premises due to fire or other casualty that causes seventy-five percent
[75%) or more of the Premises to be destroyed or damaged during the Lease Term, then
LESSEE shall have the option to restore such loss or damage, by electing to do so in & writien
notice ¢ LESSOR within thirty {30} days after such loss or damage.

{2y  In the event that LESSEE elects to restore such ioss or damage
pursuant to subparugraph 16.F.(1} sbove, then LESSEE and LESSOR shall endorse any
checks received so that the insurance proceeds can be paid into a bank account controlled by a
mulpally and reasonably acceptable third party escrow agent that will disburse the insurance
proceeds to LESSEE from time to time s restoration progresses in order for LESSEE to timely
pay all invoices related to same in accordance with the terms of a mutually and reasonably
agreed upon escrow agreement, with any excess or surplus following completion of restoration to
be paid to LESSEE. To the extent of any loss or damage to the Premises less than or equal to
$500,000, LESSOR's consent shall not be required for the type, plans or manner of such
restoration; provided, however, that prior 10 commencement of the restoration LESSEE shall
provide LESSOR with a description of the restoration process, an evalustion of the proposed
restoration that demonstrates that the same production capacity {if applicable) that was actuaily
achieved pricr to such loss or damage will be met after the restoration is complete. No later than
forty-five {45) days alter completion of the restoration, LESSEE shall notify LESSGR in
writing of such completion and shall provide & certificute from the licensed engineer andfor
architect that was engaged by LESSEE in connection with the restoration or, if none, a licensed
engineer and/or architect that is reasonably acceptable to both parties, which cenification (i)
identifies the loss or damage to the Premises, (i) identifies the nature and the amount of costs
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mcurred by LESSEE in restoring the loss or damage, (iii} states that the resteralion costs
incurred were reasonable to perform the restoration in accordance with ali applivable laws, and
(iv) if applicable, states that the restoration work is substantially complete and that the restored
facility is at least comparabie in production capacity to that which was actually achieved
immediately prior to the casualty loss or damape.

(3)  Inthe event that LESSEE does not restore such loss or damage as
provided above, then insurance proceeds for the property damage shall be paid by LESSEE s
insurer 1o LESSOR with all other recoveries being paid to LESSEE.,

{4)  Notwithstanding anything contained in this LEASE to the
contrary, to the extent of any loss or demage to the Premises less than or equal to $500,000,
LESSEE shail have the exclusive right to settle and adjust any claim with its insurance
corapany, at its sole cost and expense, regarding the amount to be paid for any loss or damage
gnder insurance as to which LESSOR is named as an additional insured andfor loss pavee
without LESSOR's participation or consent {except that LESSOR shali cooperate in executing
any documents/assighments relating to such settlement or adjustment, upon LESSEE's request);
otherwise, t0 the extent of any loss or damage to the Premises gresier than 3500000, LESSOR
shall have the tight (i} to pasticipate with LESSEE in the adjustment, collectiion and compromiss
of any and all ¢claims under all Property insurance policies and (i) during any Event of Defaui,
10 execute and deliver on behalf of LESSEE all necessary proofs of loss, receipts, vouchers and
releases required by the imsurers. If LESSEE does not restore any loss or damage to the
Premises as provided in subparagraph 16.F.{1) above, then LESSOR shall have the exclusive
tight to settle and adjust any claims with the insurance company, at its sole cost and expense, for
msurance proceeds for property damage under insvrance as 1o which LESSOR is named a5 an
additionat insured andfor loss payee without LESSEE's paricipation or consent {except thet
LESSEE shalt cooperate in executing any docoments/assignmenis rejating to such settiement or
adjustment, upor LESSOR's request). Except in the case of a monetary Default under this
Agresment or as otherwise set forth in this Agreement, however, in no event shall LESSOR
have any claims or rights with respect to any business interruption or business income AsUARce
proceeds which are payable under any insurance maintained by LESSEE.

{3} In the event of & loss or damape to all or any portion of the
Premises due to fire or other casualty during the Lease Term, no abaternert of rent will oceur.

i7. MNotice 1o LESSOR Concerning Specific Acts: The LESSEE aprees to
immediately report any incidence of the fallowing to the LESSUR:

A. Fire {other than controlled burning permitted pursuant to the terms of Lhis
LEASE}

B. Death or injury resulting in potential death or permanent disability,
C. Porching and trespassing

3 Any hazard, condition or situation that is reasonably likely to {1) become a
mraterial liability 1o the LESSOR, or (i) materially damage the Premises or improvements on the
Premises of (he LESSOR.

26

FTL 35759 13




E. Any activity observed by LESSEE on the Premises thet LESSEE shouid
reasonably know is a violation of rules and regulations promulgated by the LESSOR, the Florida
Figh and Wildlite Conservation Commission or any other State or local agency,

F. Any written notice of any violation of applicable Federal, State or local
laws received by LESSEE from the apphicable governmental authority.

G. Disposition of pollutants or contarmnants per Paragraph 18 hereof,
{8 Hazardous Materials and Pollutants:
A For purposes of this LEASE:

{13 “Pollulant™ shall mean any hazardous or toxic substeuce, chemical.
material, or waste of any kind, petrolenm, petroleum product or by-product, comaminam or
poliutant as defined or regutated by Environmental Laws.

{2y  “Disposal” shall mean Pollution as defimed in § 376.301{37) of the
Florida Statutes Annotated (provided that for purposes of this Paragraph 18.A{2), “poliutants™
m § 376.301(37) shall mean Pollutants as defined in Parapraph 18.A{1) of this LEASE) and the
releage, storape, uce, handling, discharge or disposal of Polintants,

(3)  “Environmento! 1 aws™” shell meon any applicoble federal, siate or
lncal taws, statutes, ordinances, rules, reguiations or other povernmental restrictions.

B. Durintg the Lease Term, LESSOR shall have the right to cause the
Premises to be monitored in accordance with the Best Mapagement Prastices to be developed by
mutual agreement by LESSOR and LESSEE.

. Prior to the Comenencement Date, LESSOR has performed Buyer's
Environmental Assessment pursuant to the Agreement for Sale and Purchase and performed
samnpling in those areas of the Premises whete LESSOR identified concems regarding the likely
presence of Pollutants. Pursuant to the Agresment for Sale and Purchase, LESSOR has agreed
to perform certain responsibilities for the Remediation of the Pollutants Identified in the Buyer's
Environmental Assessment. LESSEE and LESSOR  have no responsibility or liability under
the terms of this LEASE for the Remediation of the Disposal of Pollutanis Identified in Buyer’s
Environmental Assessment and such Disposal of Poliutants that occurred prior to the
Commencament Date,

D. LESSEE shall not canse or penmit the Disposal of any Poliutanis upon the
Premises, or upon adjacent lands, during the Lease Termy, which violates Envirommental Laws,
Any Disposal of & Poliutant, whether caused by LESSEE or any other third party, in viclation of
Environmental Laws shall be reported to LESSOR immediately upon the knowledge thereof by
LESSEE.

L. Within ninety {90} days, or such longer {ime as is reasonably necessary, of
delivery of notice from LESSOR to LESSEE, and except as otherwise provided in
subparagraph . above, LESSEE shall be solely responsible, at LESSEE's sole cost and
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expense, for commencing and thereafier perforning, or causing to be performed. any and all
assessments, cieanup and monitoring (coltectively, “Remediation™} of al} Pollutants disposed of
or ctherwise discovered on the Premises or emanating from the Premises to adjacent lands, in
violation of Environmental Laws, as a result of use or occupation of the Premises or swrounding
lands by LESSEE, ils agents, licensees, invitees, subcontractors or employees during the Lease
Term {provided. however, that the foregoing shall not in any way limit any Iiability, obligations
or rights of LESSEE or LESSOR, to the extent independently arising under the Agreement for
Sale and Purchase, a5 modified and amended). In the event Remediation is necessary as required
in the previous sentence, then LESSEE shal furnish to LESSOR within 2 reasonable period of
lime written proof from the appropriate local, state and/or federal agency with jurisdiction over
the Remediation that the Remediation has been satisfactorily compileted in full compliance with
all Environmental Laws,

F. LESSEE understands and acknowledges LESSOR's intended use of the
Premises as an everglades restoration project (hereinafter referred to as “LESSOR’s Intended
Uge™ and that it is imperative that LESSEE's use of chemicals be monitored in accordance with
the Best Mansgement Praciices to prevent the release of chemicals in concentrations that may
have adverse impacts which jeopardize LESSOR's Intended Use, including, but not limited to,
gdverse impacts to human health or fish and wildiife. Material non-compliance with the Best
Mansgement Practices by LESSEE its agents, licensees, invitees, subcontractors or employees
during the Lease Term, afier expiration of applicable grace end notice penods, shall constitute a
efauli imnder this LEASE,

G, For good and valuable consideration, the adequacy and receipt of which
are hereby acknowledged, LESSEE shall indemnify; defend and hold harmless LESSOR, from
and against any and all claims, suits, judgments, toss, damage, and liability which may be
incwred by LESSOR, including but not limited to LESSOR’s reasonable stiorney’s fees and
costs, which arises directly, indirectiy or proximetely as a result of the Disposal of any Pollutants
which violate Environmental Laws and are caused by LESSEE, its agents, licensees, invitees,
subcontracters or employees with respect to the Premises during the Lease Term. This
responsibility shall continue to be in effect for any Disposal of Poliutants in violation of
Environmental Laws for which LESSOR provides written notice to LESSEE on or before the
third anniversary of the Expiration Date.

H. Whiie this Paragraph 18 cstabiishes contractual liability for LESSELR
regarding Disposal of Poilutants on the Premises as provided herein, it does not alter or diminish
any statutory or common law liability of LESSEE for such Disposal of Pollutants, except to the

extent provided m gubparagraph € above.

3 The provisions of this Paragraph 18 shall survive for three vears after the
Expiration Date,

19.  Discrimination: The LESSEE shall ensure that no person shall, on the grounds
of race, color, creed, national origin, handicap, or sex, be excluded from participation . denied
the henefits of, or otherwise be subjected to discrimination in any activity under this LEASE.
The LESSEE shail take all measures necessary 1o effectuate these assurances.
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20.  Publicity: Prior to engagmg in any discussions with the news media pertaining 1o
this LEASE, the LESSEE shell notify the LESSOR®s Office of Communications and obtain
LESSOR’s prior written consent. which may be given clectronically. This inchudes news
releases, media requests for imerviews, feature anicles. fact sheets, or similar promotienal
materials,

21, Affidavit Regarding Ability te Enter into LEASE with State Agency: The
LESSEE, bv its execution of this LEASE. acknowledges and attests that neither it, nor any of its
suppliers, subcontractors, or consultants who shall performr work which 1s intended (o bepefit the
LESSOR is a convicted vendor or, if the LESSEE or any affiliate of the LESSEE kas been
convicted of a public entity crime, & period longer than 36 months has passed since that person
was placed on the convicted vendor list. The LESSEE further understands and accepts that this
LEASE shail be either vo:dable by the LESSOR, in the event there is any misrepresentation Or
lzck of compliance with the mandates of Section 287.133, F.5. The LESSOR, in the event of
such termination, shall not imcur any liability to the LESSEE for any work or materials
furnished.

22.  Vacation of Premises: Upon the expitation or termination of this LEASE as to
any porticn of the Premises, the LESSEE shall promptly vacate and surrender the Premises or
applicable portion of the Premises to LESSOR. The LESSEE shall remove all personal
property of the LESSEE and shall restore such vacated portion of the Premises to is original
condition existing as of the Commencement Date of this LEASE, subject to reasonable wear and
tear, casually not subject to restoration pursusnt to Paragrapk 16.F and properly taken by
condemnation pursnant 1o Pavagraph 36, within a period not to exceed five £5) calendar days
from the Expiration Date. Norwithstanding anything in this LEASE to the contrary, LESSEE,
al its sple cost and expense, shall ciean up and temove all abandened persenazl property
{including but not Hmited to mobile home traers), tefuse, garbage, junk, rubbish, solid waste,
trash and debris from the portion of the Premises so vacated and shal) deliver the portion of the
Premises so vacated with cane stubble thereon 1o the extent the same exists from the then last
harvest and, except as provided in Paragraph 2.K above, LESSEE is not obligated to replent
any harvested crops or to disk any portion of the Premises after any harvest by LESKEE.

23, Holding Over: Any holding over withowt LESSOR consent shall constitute a
Defauit by LESSEE and entitle LESSOR to reenter the Premises and collect monthly rent equal
to 150% of the Rent at such time, together with the Addnienal Reat.

24, insolvency or Bankruptey: The sppointment of a receiver to take possession of
all or substantially all of the assets of LESSEE, or an assignment of LESSEFE for the henefit of
creditors, of any action taken or suffered by LESSEE under any insolvency, bankrupiey,
reprganization or other debtor relief proceedings, whether now existing or hereafter amended or
enacted, shall at LESSOR's option constitute 8 breach of this LEASE by LESSEE. Upen the
happening of any such event or at any time thereafter, this LEASE shall terminate five {5) days
after written notice of termination from LESSOR o LESSEE. In no event shall this LEASE be
assigned or assignable by operation of law or by voluntary or involumtary bankruptey
proceedings or otherwise and in no event shall this LEASE or any rights or privileges hereunder
he an asset of LESSEE under any bankmuptey, 1nsolvency, recrganization or other debtor relief
proceedings.
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25.  Sale by LESSOR: Notwithstanding anything contained in this LEASE to the
comtrary, in the event of & sale or conveyance by LESSOR of the Premises or any portion thereof
ot in the event of an assignment of this LEASE by LESSOR, any such assignment, sale or
conveyence shall automatically operate to release LESSOR from any future fiability upon any of
the terms. provisions, covenants or conditions, #xpress or implied, herein contained in favor af
LESSEE, provided that the purchaser of the Premises or assignee of this LEASE execiies a
non-disturbance agreement in favor of LESSEE and agrees to be bound by the terms of this
LEASE and in such event LESSEE agrees to look solely to the successor in interest of
LESSOR in and to this LEASE. This LEASE shall not be affected by any such sale, and
LESSEE agraes to attorn to the purchaser or assignee.

26.  Estoppet Confirmation: LESSEE and LESSOR shell, within seven (7} days
aficr written request of the other Party. execute an estoppel letter regarding the siatus of this
LEASE which may be relied upon by any lender. morigagee or purchaser of the Premises or the
Crops and any assignee of either Party's interest in this LEASE. Such estoppel lenter shall
confirm the terms, conditions and provisions of this LEASE; that this LEASE is in full force
and effect; that this LEASE is unmodified, or if modified, the provisions of any modifications;
that neither LESSOR nor LESSEE is in default of any of the terms, conditions or provisions of
this LEASE,; that LESSEE has no offsets, counterclaims or defenses to the payment of any Remt
or Additional Rent; that LESSEE has no options to renew or purchase, and any other statements
which LESSOR or LESSEE reasonably requests. In the event LESSEE or LESSOR fails 1o
comply with any of the foregoing, such failure tn comply shall anmtomatically he deemed a
confirmation by such Party that all items contained in the cstoppel letter requested by the other
Party are true and correct and any lender, morigagee or purchaser of the Premises or the Crops.
and any assignee of LESSOR’s interest in this LEASE may rely op such confirmation.

27. Capital improvements and Alterations:

A LESSEE shall not make any alterations. additions or impiovements,
whether capital, intemal or external, (collectively. “Alterations™} in, on or to the Premises or any
part thereof without the prior written consent of LESSOR. which consent may be withheld in
LESSOR's sole and absolute discretion.

B. Any Alterations to the Premises, except for LESSEE’s movable furniture
and equipment. shall immediately become LESSOR’s property and, at the end of the Lease
Term, shall remain on the Premises without compensation to LESSEE; provided, however, that
any such movable furniture and equipment, otherwise belonging to LESSEE, but remaining on
the Premises at the expiration or other termination of this LEASE shail also become the property
of LESSOR.

C. In the eveni LESSOR consenis to the making of any Alterations by
LESSEE, the same shell be made by LESSEE, at LESSEE’s sole cost and expense, in
accordance with the plans and specifications previously approved in wouny by LESSOR.
LESSEE shall comply with all applicable laws, including but ot Timited to Construction Lien
Law of the State of Florida, ordinances, regulations, building codes, and obtamn all required
permits. inspections, and certificates as may be required by all governmental agencies havmg
jurisdiction thereof,
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28. Liens:

A LESSEE shail keep the Premises free from any liens, inchuding, but not
hmited to mechanic’s liens, arising out of any work performed. materials furnished or
obligations incurred by LESSEE.

8. The LESSEE herein shaii not have any authority t¢ incur liens for labor or
material on the LESSOR’s intercst in the Premiscs and all persons conwacting with the LESSEE
for the destruction or removal of any building or for the erection, insiallation alteraticn, or reparr
of any building or other improvemenis on the Premises and all materialmen, contractors,
mechanics and laborers, are hereby charped with notice that they must look to the LESSEE and
to the LESSEE's interest only in the Premises to secure the payment of any bill for work done or
material fumnished during the rental period created by this LEASE.

C. in the event that LESSEE shail not, within twemy (20) days following the
imposition of any such lien, cause the same to be refeased of record by payment or posting of a
property bond, LESSOR shall have, in addition to all other remedies provided herein and by
law, the right. but not the obligation, to cause the same to be released by such means 2s it shall
deem proper, including payment of the claim giving rise to such lien.  All such sums paid by
LESSOR, including, but not limited to reasonable attomey's fees and expenses incurred by it in
connection therewith, together with interest at the maximum rate allowed by law, shall be
considered Additional Rent and shall be pavable 10 LESSOR by LESSEE on demand.

D. LESSOR shall have the right at all times 10 record ir the public records or
post and keep posted on the Premises any notice permitted or reguired by law, or which
LESSOR shall deem proper, for the protection of LESSOR, the Premises, the unprovemnents
located thereon and any other Party having an interest therein, from mechanic’s and
materdalmen’s liens, and LESSEE shall give to LESSOR at least thirty {30} days prior notice of
commencement of any construction on the Premises,

E. Pursuant to Sections 713.01(21) and 713.10, the interest of LESSOR in
the Premises and the improvements located thereon shail not be subject to liens for
improvements mude by LESSEE and such liability is expressly prohibited.

F. Notwithstending anything to the contrary contained in this LEASE,
LESSEE may from time to time, in its ordinary course of business, grant to certain lenders
selected by LESSEE and its affiliates {the “Lenders™ a lien on and security interest in all assets
and personal property located on the Premises and owned by LESSEE, including, but not limited
to. all crops (e.p., citrus and sugar cane), crop products, inventory, poods, machinery and
equipment owned by LESSEE (but expressly excluding LESSEE’s right, title and interest in, to
or undet this LEASE) (“LESSEE’s Property™) as collateral security for the repayment of any
indebtedness 10 the Lenders and all amendments, modifications and renewals thereof (the
“Indebtedness™). The Lenders may, in connection with any foreclosure or other similar action
relating to the LESSEE’s Property, enter upon the Premises {(or permit their representatives to do
50 on their behalf} in order to implement an action for default, foreclosure and/or any other
remedy that Lenders may bave against LESSEE and/or LESSEE’s Property under the terms and
conditions ol the Indebedness withowt lizbility to LESSOR. t0 the extent any of LESSEE's
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Property is located on the Premises. The Lender’s rights with respect to access 10 the Premises
and the crops thereon shall be strctiy Jimited to the then current harvest season, subject to
Lenders exercise of due care in connection with such access. LESSOR hereby agrees that any
security interest, lien, claim or other similar sight, including, without limitation, dgits of levy or
distraint for rent and LESSOR's statutory lien rights that LESSOR may have in or on
LESSEE's Property, whether arising by agreement or by law, arc hereby subordinate to the liens
and/or security interests in favor of the Lenders which secure the indebtedness, whether currently
existing or arising in the future. Nothing contained herein shall be construed fo grant or pemmit a
lien upon or security interest in any of LESSOR’s assets or LESSEE s right, title or interest in,
to or under this LEASE. LESSOR agrees to accept timely performance on the part of any of the
Lenders or their agents or representatives as though performed by LESSEE %o cuze any default
or condition for termination {although the Lenders shall have no obligation to do so) to the extent
such cure is completed within the applicable cure period LESSEE has to cure any such default
under this LEASE. Subject to compliance with the terms and conditions of this Paragraph
28.F., the foregoing suberdination shall be automatic and seif-effective without the necessity to
execute any further documentation evidencing the same; however, without limiting the
effectiveness of such subordination, LESSQR agrees to promptly execute any additional
documents reascnably required by the Lenders to evidence LESSOR's subordination of its lien
rights described herein. Notwithstanding anything in this LEASE to the contrary, LESSEE
hereby egrees that any Loss incumred by LESSOR due to bodily injury or property damage in
connection with: (i) the Indebtedness; (ii) actions by any of the Lenders; (iii) any subordination
by LESSOR set forth herein; or (iv) any other maters contained in this Faragraph 28,F., all
shall fall under the indemnification provisions in faver of LESSOR set forth in Paragraph 13.
zbove,

29.  Repair: LESSEE covenants and agrees that LESSEE shall maintain the Premises
(which excludes the crops) in its original condition existing as of the Commencement Date of
this LEASE. subjec to reasonable wear and tear, casualty pursuant to Paragraph 16.F and
condemnation pursuant to Paragrapk 36, LESSEE shall, at LESSEE’s expense, maimain and
preserve the Premises in the state of condition and repair as required in the ;mmediately
preceding sentence and make ail necessary repairs to the Premises and all improvements, fixtures
and equipmenst located thereon. if any, including but not limited 1o repairs to all interior, exterior,
roef and structural portions of the Premises, all culvens, all pumps and pumping stetions, all
paved surfaces, windows, landscaping and all electrical, plumbing, HVAC and other machinery
lacated on the Premises consistent with repair standard set forth in this paragraph. Subject to the
other provisions of this LEASE that may provide to the contrary, including Paragrapb 16.F,
Paragraph 35 and Parsgraph 36. LESSEE shall be responsible for all such repairs and
maintenance whether caused by acts of LESSEE, its agents, servants, employees, customers,
guests, licensees or by acts of third parties, governmental regulations, acts of God, casualties, or
any other reason.

34, Existing Interests in Premises: Pursuant to Section 373.099, Flenida Statutes,
LESSOR does not warrani or represent that it has titie to the Premises. LESSEE’s oceupancy
of the Premises shall be subject te the riphts of others existing as of the day mmmediately
preceding the Commencement Date of this LEASE which are set forth in easements. restrictions,
reservations. all matters of public record and all other encumbrances affecting the Premises as of
the day immediately preceding the Commencement Date of this LEASE.
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3i. LESSOR laspection, Ingress and Egress:

A The right of entry is hereby reserved by the LESSOR, for iiself and iis
officers, agents, employees, contractors, subcontractors, and assigns, to enter upon and travel
through and across the Premises for the purposes ofi inspections, maintenance, and for any
tawful purpose including, but not limited to. inspecting the Premises o ensure the LESSEE's
performence of its obligations under this LEASE; sampling and monitoring the LESSEE’s use
of chemicals and pesiicides on the Premises; performing environmental remediation or
performing any work or repairs, which the LESSOR may determine is necessary by reason of
the LESSEF's default under the terms of this LEASE; exhibiting the Premises for lease, sale or
morigage financing; conducting inspections, investigations, soil borings, surface and
proundwater sampling, monitoring, and any ofher testing, sampling, or other investigation
necessary to support the engineering design and/or any other analyses associated with the future
use of the Premises. The LESSEE shall have ne claim for dameges of any cheracter on account
thereof against the LESSOR or any officer, agent, or assign thereof to the extent provided in this
LEASE.

B. LESSOR agrees that from the Commencement Date throuph the
Expiration Date, all officers, employees, contractors and agents of LESSOR shall have at all
reasonable limes upon reasonable advance notice (o Edward Almeida, Esq., Viee President of
Legal Affairs at {863) 902-2120 the right to cnter upon the Premises for the purpeses set forth in
suhparagraph A above; provided however that: {8} any contractors or agents of LESSOR shall
first provide a centificate of inswrance evidencing that such contmactor or agent carries
commercial general lighility insurance in an amount not less than $1,000,600 combined singie
limit per occurrence for bodily injury, personal injury and property damage liability, which
certificate shall name LESSEE as an additione! insured therenndet; and (b} all such inspections,
investigations and examinations by LESSOR or LESSOR’s officers, employees and accredited
agents shall be conducted in such a manner so as (i) not to cause any lien or claim of lien to exist
sgainst the Premises, {ii) not to unrcasonably interfere with the operation of LESSEE or its
business of its tenants and occupants; and (ifi} at all times to comply with all of LESSEE’s or its
tenants’ safety standards and requitements.

C, LESSOR agrees to be tesponsible for: (x) any property damage that
arises out of or is caused by LESSOR or its officers, employees, contractors and agents while
such persons are acting within the proper scope of conducting mspections of, or accessing, the
Premises, provided that with respect to any damaged sugarcane crop, LESSEE's exclusive
remedy shall be limited to compensation from LESSOR in the amount of $2,400 per acre of
damaged sugarcane crop, subject to proration where the damage is less thap a full acre, (¥) to the
extent found legally responsible. any property damage that arises out of or is caused by
LESSOR’s gross negligence or willful misconduct, or its nflicers, employees, contractors and
agents, while acting outside the proper scope of conducting inspections of, or accessing, the
Premises {e.g.. negligence); and (2) to the extent found legally responsible, any personal mjury
arising from LESSOR's or its officers”, employees’, contractors’ and agents’ inspections of or
access 10 the Premises (but the foregoing shall vniy be applicabie to LESSOR only as 1o s
gross neglipance or wiltful misconduct). LESSOR shall promplly restore, if applicsble, any
property damage described above. For the purposes hereof, the term “io the extent found legalty
responsible” shall be deemed 1o mean “to the extent that LESSOR has the legal authority to
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agree to be responsible for the acts of its officers, employces, contractors and agents”. LESSEE
acknowledges that LESSOR hes not made any representation or warranty 10 LESSOR as te. nor
has LESSOR weived any right to claim that it does not have, fegal authority 1o agree to the
provisions of this Paragraph 31. The provisions of this Parsgraph 31 shall survive the
Expiration Date or any termination of this Agreement for a peried of one (1) year.

32 Miscellaneous Provisions:

A. Invalidity of LEASE Provision: Should any term or provision of this
LEASE be held. to any extent, invalid or unenforceable, as against any person, emtity or
circumstence during the term: hereof, by force of any statvte, law, or ruling of any forum of
competent jurisdiction, such invalidity shall not affect any other term or provision of this
LEASE, to the extent that the LEASE shall remain operable, enforceable and in full force and
effect to the extent permitted by law.

B. loconsistencies: In the event any provisions of this LEASE shall
confliel, or appear to conflict, the LEASE, including ali exhibits, attachments and all documents
specifically incorporated by reference, shall be interpreted as a whole to resolve any
inconsistency.

C. Governing Law and Venue; The laws of the State of Florida shall
govern alt aspects of this LEASE. In the event it is necessary for either Party 1o initiate legal
action regarding this LEASE, venue shall be in the Fifteenth Judicial Circuit for claims under
statc law and the Southern District of Fiorida for any ¢leims which arc justiciable in federal
court.

D. Amendment: This LEASE may be amended only with the prior written
approval of LESSOR and LESSEE.

E. Waiver: Failures or waivers to enforce any covenant. comndition, or
provision of this LEASE by the Parties, their successors and assigns shall not operate as a
discharge of or invalidate such covenant, condition, or prowvision, or umpair the enforcement
rights of the Parties, their successors and assigns nor shall it be construed as 2 weiver or
relinquishment for the future enforcement of any such covenant, condition or right but the same
shall Teragin in full foree and effect. Furthermore, the acceptance of Rent. any Additional Rent
or a partial payment of same by LESSOR shall not consiitute 2 watver of any preceding breach
by LESSEE of any provisior of this LEASE nor a watver of the right to receive full payment of
Rent or Additional Rent.

E. Final Agrecoent: This LEASE states the entire understanding between
the Parties with respect to the use and occupancy of the Premises after the Commencement Date
and supersedes any written or oral representations, statements, negotiations, o agreements to the
contrary. The LESSEE recopnizes that any representations, stateraents or negotiations made by
LESSOR'S staff do not suffice to legally bind the LESSOR in a contractual relationship unless
they have been reduced to writing, authonized. and signed by an authorized represemative of
LESSOR. This LEASE shall bind the Parties, their assigns, and successors in mterest.
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G. Time of the Essence: Time is of the essence with respect to every term,
condition and provision of this LEASE.

H. Survival: The provisions of Paragraphs 13, 18, 22 and 23 shall survive
the expiration or termination of this LEASE, In addition, any covenants, provisions or

conditions set forth in this LEASE which by their terms bind LESSEE, LESSOR or hoth
LESSOR and LESSEE after the expiretion or tennination of this LEASE, shall survive the
expiration of termination of this LEASE for a period of twe (2) years, except for the provisions
of Paragraph 18, which shall survive as and to the extent provided therein,

i Prohibition Against Recording: LESSEE shail not record this LEASE or
any portion or any reference thereto without the prior written consent of LESSOR. which
consent may be withheld by LESSOR in LESSOR's sole and absolute discretion. in the event
LESSEE violates any of the foregoing, this LEASE shall terminate at LESSOR’s option o
LESSOR may declare a Default hereunder and pursue any and all of its remedies provided in
this LEASE.

1. WAIVER QF JURY TRIAL. AS INDUCEMENT TO BOTH
PARTIES AGREEING TO ENTER INTO THIS AGREEMENT, LESSOR AND LESSEE
HEREBY WAIVE TRIAL BY JURY IN ANY ACTION OR PROCEEDING BROUGHT
BY EITHER PARTY AGAINST THE OTHER PARTY PERTAINING TO ANY
MATTER WHATSOEVER ARISING OUT OF OR IN ANY WAY CONNECTED WITH
THIS LEASE. EACH OF THE PARTIES CERTIFIES THAT NO REPRESENTATIVE,
AGENT OR ATTORNEY OF THE OTHER PARTY HAS REPRESENTED,
EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND
ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HAVE BEEN INDUCED
TO ENTER INTO THIS LEASE BY, AMONG OTHER THINGS, THE ACTUAL
WAIVERS AND CERTIFICATIONS OF THIS SUBPARAGRAFH J.

33.  Special Clanzes:

A, Radon Gas: Radon is a naturally eceuming radioactive gas that, when i
has sccumulated in & building in sufficient guantities, may present health risks to persons who
are exposed 10 it over time. Levels of radon that exceed federal and state puidelines have been
found ip buildings in Fiorida. Additional information regarding radon and raden testing may be
chigined from vour county public health umt.

B Security Deposit:

{1)  ©On the Commencement Date and until the LESSEE has assigned
all of its interest under this LEASE pursuant to an Assignment permutted hereunder, the Security
Deposit Fund and the Escrow Agreement (as defined below) shall refer te. respectively, the
“Ueneral Escrow Fund” and the “General Escrow Agreement” (a5 such lerms are defined in the
Agreement for Saie and Purchase). Upon an Assignment permitied hereunder, LESSEE shall
fund an escrow as 8 secumity deposit in the amount of Fow Million and No/100 Dollars
($4,600,000.00} 10 sccure the performance of all of LESSEE's obligations under this LEASE,
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(the “Security Deposit Fund™} which, at LESSEE’s option, shall be in the form of cash {a “Cash
Bserow™) held by an escrow agent mutually acceptable to LESSEE and LESSOR (“Escrow
Agent™) pursuant to an escrow agreement in form attached hereto as Schedule 5" (“Escrow
Agreement™), of & Letter of Credit (as defined in subparagraph 33.B.(2). below). Upon the
funding of such Security Deposit Fund by the assignee, LESSOR shall have no further rights or
claims upon or with respect to the General Escrow Fund or General Escrow Agreement for
matters related to the LEASE.

{3)  Letter of Credit. In the event LESSEE elects to posl & lefter of
credit pursuant to subparagraph 33.B.(1). above for the Security Deposit Fund (“Letter of
Credit™), it shall: (a) be in the form of an irevocable commercial letter of credit in form attached
hereto as Schedule “6™ with a term of at least twelve (12) months, (b) be issued by LESSEE's
lender under LESSEE's revolving credit facility (subject to LESSOR’s approval of such lender
at the time of Closing), naming Escrow Agent as beneficiary, pursuant to the Escrow Agreement;
ic) provide for Draws {as defined and set forth below) by Escrow Agent; and (d) have an
“everareen” clause and be renewed automatically each year by the issuing bank, unless the bank
gives written notice to the beneficiary at least thirty {30} days prior to the expiration date of the
then existing Letter of Credit that the bank elects that it not be renewed. I the event the Letter
of Credit is not timely renewed and LESSEE has not replaced the same within ten (10) business
days prior to the expiration thereof, then Escrow Agent may draw upon the same and hold the
proceeds pursuent To the terms of the Escrow Agrcement. Each Letter of Credit shall be
assignable or wansferable w0 any LESSOR Credit Provider {in connection with any collateral
assignment thereaf) or any transferees, successors or assigns of LESSOR that becomes landlord
under this LEASE. For the purposes of this LEASE, the term “Credjt Provider” shall be
deemed to mean LESSOR's lender/financing trustee/eredit enhancer/underwriter,

{3}  Draws Upon Cash Escrow and Letter of Credit The Escrow
Apreement shall provide that the Escrow Agent may only draw upon a Letter of Credit or Cash
Escrow in favor of LESSOR (& “Draw™ in the event: (a) an agreement has been executed by
LESSEE and LESSOR agreeing upon the reason for, and amount of, the Draw; or (b} LESS0OR
delivers written notice to Escrow Agent of any monetary Default by LESSEE under the
LEASE; or {¢) all appeal periods have expired following a final order by a court of law
rendering a monetary judgment against LESSEE in favor of LESSOQR. Upon each such Diraw
request, Escrow Agent shall promptiy release the Draw to LESSOR.

{(4)  Replenishing of Cash Escrow or Letter of Credit during the Term.
LESSEE shall be required to replenish the Security Deposit Fund during the Lease Term in the
event any Draws are made against the Security Deposit Fund in accordance with this Paragraph
33.B. within fifteen (15) days of such depletion. Any failwe by LESSEE 1o replenish the
Security Depnsit Fand within fiftecn {15} days of such depletion shall constitute a Default under
this LEASE.

{3)  Reiease of Cash Escrow and Letter of Credit Following Expiration
Date. The Escrow Agreement for the Security Deposit Fund shall provide that Escrow Agent
shall cominue 10 hold the Security Deposit Fund until three {3) vears after the later of (i) the final
Expiration Date of this LEASE or (if} the final expiration date of any other lease to which the
Escrow Agreement is appliceble {the “Scheduled Release Date™), provided that any claims must
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be made within the applicable survival pericd as provided under this LEASE, provided.
however, that if there are any pending claims relating to any portion of such deposit om such
Scheduled Release Date, then Escrow Agent shall continue to hold a portivn of such deposit in
accordance wilh the Escrow Agreement in the reasonably estimated amount necessary 1o satisfy
such claim(s) until such claim{s) is resolved, and shall release the remaining amount of such
deposit to LESSEE.

C. Site Investigation: LESSEE is responsible for examining the Premises
and satisfying itseif as to the general and local conditions, perticularly water level conditions that
are likely to impact LESSEE’s operation and those conditions bearing upon the availabilily of
water. eleciric power, communication and road and mccess facilities. Failure on the part of
LESSEE to acquaint itself with all availablc information pertaining to the Premises will not
relieve LESSEE from the responsibility of fornishing the required facilities and services and for
compliance with the terms and conditions of this LEASE. LESSOR assumes no responsibility
or obligation to provide any roads or other facilities of whatever nature or for any understanding
or representstion made by any of its officers or agents during or prior to final execution of this
LEASE unless these provisions expressiy provide for the fumishing of such factlities and such
understanding or representation is specificsliy stoted m this LEASE.

. Prohibited Activities: LESSEE mey perform maintenance of personal
property, including but not limited 1o changing oil or fluids and servicing filters, on the Premises
and store any fuel, or store or utilize any fuel tanks {whether empty or contaimng fuel or other
hazardous substances), fuel trailers, hoses or any other fueling mechanisms on the Premises as
reasonably necessary for normal business operations; provided, however, that any maintenance
and fuel storage or handling on the Premises shall comply with Environmental Law and the
applicable Best Management Practices and LESSEE shall remove all fuel trailers, hoses, tanks
or other fueling mechanisms from the Premises that are owned by LESSEE prior to the
expiration or termination of this LEASE.

E. Water Levels: LESSEE hereby waives any and all claims op the part of
the LESSEE, which may anse or be incident to regulation of water levels associated with the
Premises by the LESSOR and/or the U.S. Armmy Corps of Eppineers, so long as such regulation
is in accordance with the rules and regulations applicable thereto.

F. Mavigation: LESSEE shell not do or cause to be dene anvthing whereby
the full and free use by the public of the water areas of and surrounding the Premises will suffer
unreasonable interference. This condition does not apply to temporary dockage and/or mooting
facilities that may be provided by LESSEE pursusnt to and in accordance with the provisions of
this LEASE.

G. Compliance with Minimum Wage Law: The LESSEE shall comply
with the Fair Labor Standards Act, 29 USCS 201, et seg. The Act is the minimurp wage law. Tis
requirernent thai the LESSEE pay “not less” than the rates so determined presupposes the
possibility that the LESSEE may have to pay higher rates.

H. Additional Requirements:

FTL 151411




{1} LESSEE shell not instell or permit to be installed pit or vault
latrines.

(2  LESSEE will aliow the discharpe of firearms on the Premises only
as permitted by Floridu law and counsistent with the exercise of reasonable care and prudence,
and LESSEE will not display or permit others to display firearms in a reckless manner.

{3) LESSEE shall no discharge nor permit others to discharge sewage
effluent into the water areas of and surrounding the Premises provided. however. thet LESSOR
acknowledges and accepts the prescnce of currently existing septic sysiems on the Premises to
the extent such syslems gre in compliznce with applicable law,

{4)  LESSEE shall not engage in any business activity on the Premises
not expressiy authorized in this LEASE unless otherwise authorized in writing by LESSOR.

{5 Except for the Permitted Uses (as to which no consent of LESSOR
is required), LESSEE: shall not permit or suifer any nuisance on the Premises or the commission
of waste thereon,; shall not conduct mining opcrations or drill for ol or gas upon the Premises;
shall not remove sand, gravel, or kindred substance from the ground; or shall not, in any manner,
substantially change the contour or condition of the Premises uniess prior approval is granted in
winting by LESSOR, which zpproval may be withheld in LESSOR’s sole discrelion.

(6)  LESSEE will use the Premises and all niphts and privileges herein
pranted to the extent needed in carrying out the tue intent and purpose of this LEASE,

{7 LESSEE shall cooperate with LESSOR, its employees, agents,
and assigns in carrving out the ntent and purposes of this LEASE.

L Safety:

{1}  Itis the LESSEE's sole duty to provide safe and healthful working
conditions to its emplovees on and gbout the Premiscs. The LESSOR assumes no duty for
supervision of the LESSEE,

{2y The LESSEE shall provide firsl aid services and medics] care to
its employees. The LESSOQR assumes no duty with regard to the supervision of the LESSEE.

{(3) The LESSEE shali develop and maintain an effective fire
protection and prevention program anrd pood housekeeping practices on the Premises thronghout
the Lease Term.

{4}  The LESSOR may order that the LESSEE halt operations under
this LEASE if 2 condition of immediate danger to the public and/or LESSOR's employees.
equipment or property exists. This provision shall not shifi responsibility or nisk of loss for
njuries or demage sustained from the LESSEE to the LESSOR. and the LESSEE shall remain
solely responsible for compliance with all safety requirements and for the salety of sll persons
and property on the Premises.
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{5} The LESSEE shall instruct employees required to handie or use
toxic materials or other harmnful substances regarding their safe handling and use, including
instruction on the potential hazards, persenal hygiene and required personal protective measures.

(6)  The LESSEE shali comply with the standards and regulations set
forth by the Occupational Safety and Health Admimstration {OSHA), the Florida Depariment of
Labor and Employment Security and all other appropriate federat, state, local or District safety
and health standsrds.

(7}  The LESSEE shell teke the necessary precsutions 10 protect
customers aned other members of the public that may be on or near the Premises from harm due
10 the operations of the LESSEE.

L Advertising and Commercial Acfivity: There shall be absolutely no
advertising, either visnal or andio, placed on or conducted on the Premises except for names and
logos appesring on LESSEE'S vehicles, gates or as otherwise may be existing on the date of this
LEASE.

K. Lead Based Paint Disclosure: Sec Lead Based Paint Disclosure attached
hereto and made a part hereof as Schedule “77, if appliceble.

i. Inspection Rights: The LESSEE shall maintain records and the
LESSOR shall have inspection and audit fghts as follows:

{i}  Maintenance of Records: Subject to confidentiality apreements
with third parties and the designstion of centain records as “'trade secret” documents under
Florida law, LESSEE shall mamtain 2]l financial and non-{inancial records and repornts related 1o
the Premises or this LEASE, including but not limited to, records related to the application of
pesticides and fertilizers. Such records shall be maintained and made availabie for inspection for
a period of five {5) vears ffom completing performanece and receiving final payment under this
LEASE.

{2) Examination of Records: Subject to confidentiality agreements
with third paniies and the designation of certain records as “wade secrsl” documents under
Florida law, LESSOR or its designated agent shall have the right to examine in accordance with
generally accepted governmental auditing stardards all records reiated to the Premises or directly
or indirectiy velated 10 this LEASE. Such examination rmay be made at any time during the
Lease Term and through and including five (5) vears from the date of final payment nunder this
LEASE and upon reasanabie notice, time and place,

{3) Becords that pedlain to the Premises or this LEASE:
Notwithstanding the provisions of subparagraph (1) and subparagraph {2} above, in no evem
shall LESSEE be cbiigated 1o maintain or provide any financial or accounting information {e.g.,
pro-formas. tax retums, production reports, financial statements, appraisals, et} or other
information that pertains to LESSEE's business coperations or assets other than the Premises,
[**SUGAR LEASE - provided that LESSEE agrees 1o maintain and, upon reguest, provide
reperts showing the acreage of supar cane planied, the tons of sugar cane barvested from such
planted acreage, and the “sucrose % cane™ of such harvested acreape®**|[**CITRUS LEASE -
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provided that LESSEE aprees 1o maintain and, upen reguest. provide reporis showing the
acreage of citrus trees and the boxes of citmis harvested from such acreage**], in order to
faciiitate land exchanges o7 dispositions related to surplus portions of the Premises by LESSOR,,
subject to the trade secret protocol established by LESSEE.

{4y  With respect to any such infarmation made zvailable 10 LESSOR
pursuant to this subparggraph L. tha! is proprietary or “Trade Secret”™ {as defined under Section
812.081, Florida Siatutes), LESSOR shall follow the trade secret protacol established by
LESSOR and LESSEE.

(5)  Extended Availability of Records for Lepal Disputes: In the evem
that the LESSOR should become involved i & legal dispute with a third party ansing from
performance under this LEASE, the LLESSEE shall extend the period of maintenence for ali
records relating to the LEASE until the final disposition of the legal dispute, and all such records
shall be made readily availabie to the LESSOR.

M. Public Access: The LESSEE shall ailow public access to gli LEASE
related documents in accordance with the provisions of Chapter 119, Florida Statutes, subject to
all applicable exemptions and only as end to the extent Chapter 119 is actusliy applicable to
LESSEE {it being apreed that this subparagraph M, is not an admission or agreement by
LESSEE that Chapter 119 is applicable thereto). Shouid the LESSEE assert any exemptions 1o
the requirements of Chapter 119 and related Statutes. the burden of establishing such exemption,
by way of injunctive or other relief as provided by law, shall by upon the LESSEE.

M. Cooperation: From the Commencement Date hereof throuph the
Expiration Date, LESSEE shall cooperate in good faith with LESSOR's Credit Providers 1o
provide infurmation telated to the Premises (and not the LESSEE’s business or other assets) angd
necessary for the original issvance or refinancing of the Certificates of Participation, so long as
such Credit Praoviders execute and deliver to LESSEE a confidentiality agreement reasonably
acceptable to LESSEE. LESSOR shail be responsible for any and all actual, out-of-pockel costs
end expenses incurred by LESSEE in providing the information pursuant to this subparagraph
{e.g., copying fees, but not including attorneys’ fees incurred by LESSEE m connection with
such requests).

C.  I**SUGAR LEASE - Igjcntiopallv Deleted**]
|**CITRLIS LEASE - Loss of Trees Due to Canker:

{1) If the citrus trees on the Premises are desiroyed by or infected with
Canker or other diseases or parasites, or are destroved by civil autherities in connection with
programs 0 comrol the spread of Canker or other diseases or parasites, LESSOR shall be
entitled to receive zll tree replacement payments or awards from the federal, state or local
authorities matle for, or with respect to, the destroyed trees, LESSOR wili decide, in its sole and
absolute discretion, how such payments or awards will be used. LESSOR may assign this right
or transfer the payments or awards received, if it so elects, to LESSEE; provided, however. that
LESSEE shall use any funds received or awards made as the LESSOR directs. LESSEE will
support and assist LESSOR in connection with any applications by LESSOR for such payments
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or awards, LESSEE shail retain ail Casualty mnsurance praceeds from policies camied by
LESSEE insuring against the loss of citrus trees as a result of canker or other diseases or
parasites.

(2}  LESSEE shall be entitled to payments or awards from the federal,
state or local authoriiies made for, or with respect to, lost frture production, reduced by any
insurance that LESSEE may have for lost future production.**]

P. Operations Contraets: To the extent that LESSEE may, at any lime,
desite {0 eqter into any contract, license, sublease or other agreement in connection with
LESSEE's operations which is not terrmnable without penelty upon thirty {30} days notice and
15 binding on the Premises or LESSOR afier the Expiration Date, then LESSEE shall give 2
copy of such agreement 1o LESSOR. 1f LESSOR consents at its sole and absolute discretion to
LESSEE's execution of such contract, license, sublease or other pgresment, then, o the extent
that the term thereof extends bevond the Expiration Date, LESSOR shall be deemed to have
agreed to assume the provisions of such comtract, license, sublease or other agreement from and
after the date thereof {each, 2 “Mew Agreement™). Even though the forepoing assumption shall
be automatic and self-effective withcut the necessity to execute any further documentation
evidencing the same, LESSOR agrees to promptly execute any additional documents reasonably
required by LESSEE to evidence LESSOR's assumption of such contract, license, sublease or
other agreement described in this Paragraph. In the event that LESSEE submiis a contract,
license, sublease or other agreement to0 LESSOR. for its approval pursnant to this Paragraph and,
pnless LESSOR zdvises LESSEE in writing within forty-five {45) days after receipt thereof that
LESSOR has not approved such contract, license, sublease or other agreement, then the same
shall be decmned to be approved thereby.

34.  Covenant of Quiet Enjoyment. Provided that LESSEE faithfully performs all
duties of LESSEE hereunder and complies with all term and conditions of this LEASE,
LESSEE shall not be disturbed by LESSOR in its quiet enjoyment of the Premises, subject to
the terms, conditions and provisions af this LEASE.

35.  Aetof God. In the event that the citrus trees or sugar cane Crops, Citrus crops or
any other crops loceted on the Premises are damaged or destroyed due to any hailstorm, tomado,
hurnicane, flood, fire, or other act of god or any strike, civil disturbance or act of war or terrorism
or due to citrus canker or other diseases or parasites, neither LESSOR nor LESSEE shall have
any responsibility or obligation to repeir or replace such citrus fTees, sugar or citis Crops Or 1o
compensate each other or any other Party for the loss thereof.

36 Condemnation: Notwithstanding anything to the contrary contained in this
LEASE. the following shall apply in the event of a taking, condemnation, or transfer in lieu
thereof, of the whole or part of the Premises.

A Total Taking. In the event the entire Prermises 1s taken or condemned, or
wansferred or purchased in lieu thereof, by any governmental authority or other entity with the
power of condemnation, this LEASE shall antomatically terminate upon wansfer of titte. Rent
payments shall then be apportioned to the date of such taking or transfer of title. Except for any
senarate award applicable solely to LESSEE's business, LESSEE shall not be entitled to an
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apporlionment of any award or payment applicable to the Premises, al) of which shall be paid to
LESSOR. Notwithstanding the foregoing, in the event that LESSOR is entitied to possession of
the Premises after transfer of titte, this LEASE shall conmtinue during such extended possession
pursuant 1o the terms hereof.

B. Partizl Teking. In the event of a taking or condemnation of only a portion
of the Premises or any other portion of the Premises is taken or condemned, or transferred or
purchased in lieu thereof, by any governmental avthonty or other entity with the power of
condemnation end such teking (i) in LESSOR’s reasonable determmination reduces the vaiue of
the Premises by fifty percent {(50%) ot more, {ii} in LESSEE's reasonable determination, renders
the Premises uneconomically feasible to operate or (1ii} provents, znd would prevent after
reasonable repair and reconstruction efforts by LESSEE. use of the Premises for its Permitted
Uses under appiicable law or regulations (including withowt limitation with respect to required
access), then either LESSOR or LESSEE may terminate this LEASE effective upon the date of
such taking or transfer of title. If neither LESSOR or LESSEE terminate this LEASE in such
event, or in the event of a lesser taking or condemnation, then this LEASE shall continue with
respect to all portions of the Premises or personalty not taken, condemned, sold, or transferred
and, as applicable, the Rent due vnder this LEASE shall be equitably adjusted, if applicable, 1o
account for the loss of the portion of the Premises taken. LESSEE shall not be entitled to an
apporionment of any award or payment applicsble to the Premises, all of which shall be paid 1o
LESSOR.

L Condemnation Awards; Damages. The Parties hereto spree to cooperate
in applying for and in prosecuting any claim for any taking regarding the Premises or any portion
thereef and further agree that condemnation awards or damages shall be allocated as follows:

{1 LESSOR shail be entitled to the entire award for the condemned
Premises or any portien thereol and LESSEE shall have ne riphts to en apportionment of such
an award or payment, provided. that, if applicable, LESSOR shall make portions of the award
available for restoration purposes.

{n LESSEE shall be entitied to make any avallable separate claun
and racover any sward thereon for any damages to LESSEE's business operations under any
avatlable legal temedy, including but not limited 10 a claim for business damages, that may be
allowabie under applicable law. LESSOR shall have no rights 10 an apportionment of such an
avward or paymient.

D, Non-Affected Premises. Notwithstanding any other provision of this
Paragraph 36. any compensation for a temporary taking shali be pavable to LESSEE without
participation by LESSOR, except to the proportionate extent such temporary taking extends
heyond the end of the Lease Term, and there shall be no abatement of Rent &5 a result of any
temporary taking affecting any of the Premises.

37.  Joint and Several Liability: The entities constituting LESSEE shall be jointly
and severally Hable for all obtigations of LESSEE under this LEASE. A failure or defavh by
any of the entities constituting LESSEE shall be deemed a failure or defzult by all of such
LESSEL entities. Without limiting the foregoing, LESSEE agrees that Parent may act as the
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representative of each other LESSEE and that LESSOR may deliver any notice to LESSEE to
Parent on behalf of each LESSEE and rely on any natice piven or other action or taken by Parent
on behalf of LESSEE.

38, Subordination and Nondisturbatice:

A Subordination. Subject 10 the provisions of subparagraph F. below, this
LEASE shaii be subject and subordinute to any morigape, deed of wrust, trust indenture,
assignment of leases or rents or hoth, or other instrument evidencing a security interest, which
may now or hereafter affect any portion of the Premises, or be created as security for the
repoyment of any loan or any advance made pursuant to such an instrument or in connection with
any sale-ieaseback or other form of financing transaction end ell rcnewals, cxtensions,
supplements, consolidations, and other amendments, modifications, and repiacements of any of
the foregoing instruments (“Mortoape™), and 1o any ground lease or underlying lease of the
Premises or any portion of the Premises whether presently or hereafter existing and all renewals,
extensions, supplements, amendments, modifications, and replacements of any of such leases
{(“Superior Lease”). LESSEE shail, at the request of any successor-in-interest to LESSOR
claiming by, throngh, or under any Mortgage or Supericr Lease. attorn to such persan or entity as
described below. The foregoing provisions of this subparagraph A. shail be self-operative and
no further instrument of subordination shall be required to meke the interest of eny lessor under a
Superior Lease {a “Supepor Lessor™) or any mortgages, trustee or other holder of or beneficiary
under & Mortpage (8 “Mongagee”) superior to the interest of LESSEE hereunder; provided,
however, LESSEE shali ¢xecute and deliver promptiy any certificate or instument, in
recordabie form, that LESSOR, any Superior Lessor or Mottpagec may reasonably request in
confirmation of such suberdination.

B. Rights of Superior Lessor or Mortgagee. Any Superior Lessor or
Mortgages may elect that this LEASE shall have priority over the Superior Lease or Mortgage
that it holds and, upon notification to LESSOR by suck Superior Lessor or Morigagee, this
LEASE shall be deemed te have priority over such Superior Lease or Mongage, whether this
LEASE is dated prior to or subseguent to the date of such Supenior Lease or Morigage.

C. Attornment. 1f at any time prior to the expiration of the erm of this
LEASE, any Superior Leasc shall terminate or be terminated by reason of a default by LESSOR
as lepant thereunder or any Mortgagee comes inte possession of the Premises or the estate
created by any Superior Lease by recetver or otherwise, LESSEE shail, at the election and upon
the demand of any owner of the Premises, or of the Superior Lessor, or of any Mortgagee-in-
possession of the Premises, attorn, from time to Ume, to any such owner, Superior Lessor or
Mortpagee, or any person or entity acquiring the interest of LESSOR =s 2 resuh of any such
termination, or as a resuil of & foreclosure of the Mortgage or the granting of a deed in lieu of
foreclosure, upon the then terns and conditions of this LEASE, for the remainder of the term, In
addition, in no event shall any such owner, Superior Lessor or Mortgapee, or any person or entity
acquiring the interest of LESSOR be bound by (i) any payment of Rent or Additional Rent for
more than one (1) rental payment in advance, or (i1} any security deposit or the like not actually
received by such successor, or {111} any amendment or modification in this LEASE made without
the consent of the applicable Superior Lessor or Mortgagee, or {iv) any construction obtigation,
free tent (other than as provided in this LEASE}, or other LESSOR concession {other than as
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provided in this LEASE), payment obligation or monetary allowance {other than as provided in
this LEASE), or {v) any set-off, counterclaim, or the like otherwise available against any prior
landlord (including LESSOR), or (vi) any act or omission of any prior {andlord {including
LESSOR.

D, Rights Accruing Automatically. The proviswons of this Paregraph shall
inure o the benefit of any such successor-in-interest to LESSOR, shall apply and shall be seif-
operative upon any such demand, and no farther instrument shall be required to give effect 1o
such provisicns. LESSEE, however, upon demand of any such successor-in-interest 1o
LESSOR, shall execute, from time to time, instruments in confirmation of the foregoing
provisions of this Paragreph, reasonebly satisfactory to any such successor-in-interest to
LESSOR. acknowledging such attormment end setting forth the terms and conditions of its
tenancy.

E. Limitation on Rights of Tenant. As long as any Superior Lease or
Mortgage shall exisi, LESSEE shell nol seek o temninate this LEASE by reason of any act or
omission of LESSDR until LESSEE shall have given written notice of such act or omssion to
al} Superior Lessors and Mortgagees at such addresses as shall bave been fumished to LESSEE
by such Superior Lessors and Mortpagees and, if any such Superior Lessor or Mortgagee, as the
case may be, shall have notified LESSEE within ten (10} business days following receipt of such
notice of its intention to remedy suech act or omission, unt:l 2 reasonable period of time shall kave
efapsed following the giving of such notice {but not to exceed sixty (60) days), during which
period such Superior Lessors and Mortgagees shall have the right, but not the obligation. to
remedy such act or omission. The foregoing shall not, however, be deemed to impose upon
LESSOR any obligations not otherwise expressly set forth m this LEASE.

£ SNDA. Notwithstanding anything to the contrary contained in this
Paragraph, LESSOR shall obtain on the Commencement Date and thereafier shall maintain for
the bencfit of LESSEE, a Subordination, Won-Disturbance snd Attornment Agreemenl
{“SHNDA"Y from each and every Mortgapgee and Superior Lessor to which this LEASE shall be
subordinate, such SNDA 1o be in a commercially reasorable form and conient for eny hnancing
or refinancing relating 1o the Premises, including the oripinal issuance or refinancing of the
Certificates of Participation reascnably acceptable to LESSEE and the appiicable Mortgagee and
Supencr Lessor, The subordination of this LEASE hy LESSEE provided in subparagraph A
hereof is conditioned npon and subject to the execution and deilivery of the SNDA described
herein, which shall allow LESSEE to remain in possession of the Premises provided that a
Default has not then occurred, subject to the terms and conditions of this LEASE and the SNDA
as negotiated and agreed among LESSEE. the applicable Mortgapee and Superior Lessor.

39. Right of First Refusal:

A. Offer to Lease Premises. As 10 any proposed or solicited agricuitural
teaces for all or any portion of the Premises which the LESSOR intends to accept or enter mto
{the “Proposed Lesse™) that would provide for commencement within one {1} year foliowing the
Expiration Bate (the “ROFR Perniod™). so lang as no Default then exists under this LEASE, the
LESSOR shall deliver 2 copy of such Proposed Lease to Lhe Parent and LESSEE shall have a
right of first refusal {“ROFR™) to lease the Premises from LESSOR. on terms and conditions not
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less favorubie to the LESSOR than those set forth in the Proposed Lease, The ROFR shall not
apply to sny proposed or solicited legses that are for uses other thao agriculiural uses.

B. Exercise of Right. If the LESSEE desires to lease the applicable portion
of the Premises from LESSOR on the terms and conditions sst forth in any Proposed Lease,
LESSEE shall deliver a written notice of its election to the LESSOR within forty {40} Calendas
Days of the date of receipt of the copy of the Proposed Lease by the Parent.

C. Termnation of the Right of First Refusal. The ROFR shall expire,
terminate and be of no further force end effect on the earliest of (1) the one year anniversery of
the Expiration Date, (ii) the Expiration Date if the LEASE is terminated as a result of 2 Default
by LESSEE, (iil} the date LESSEE fails to timely deliver its election as prescribed in
Paragraph 39.B above or (iv) the date LESSEE fails to enter into a lease agreement consistent
with the terms and conditions set forth in the Proposed Lease afier electing o do so.

|REMATINTDER OF PAGE INTENTIONALLY BLANK - SIGNATURE PAGE(S) FOLLOW}
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The Parties or their duly authorized representatives hereby execute this LEASE on the
date written below by esch arty s signature.

LESSOR:

SOUTH FLORIDA WATER MANAGEMENT
DISTRICT, BY FIE GOVERNING BOARD

Witness: . By:
' Name:
' As lts:
Witness : Dete of Execution
STATEQF
COUNTY CF
The foregoing instrument was acknowledged before me this day of
, 200 by of the South Flerida Water

Management District, a public corporation of the State of Fionida, on behalf of the corperation,
who is personally known to me,

NotaryPublic

B

My-Commission Expires:

LESSEE:

"UNTTED ‘STATES ‘SUGAR :CORPORATION,
‘aDelnyvire:corporition o

Witness; _ - S ‘By:

Narne:

Agitsr

Witness Diate of'‘Bxecotion

STATEOF
COUNTY OF

The foregoing instrument was acknowledged before me this __ day of _ . 200
by . the of United States Sugar
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Corporation, & Delawsre corporation,

me or has produced

on behalf of the corporgtion who is personaily known to
as identification.

Motary Faililic

Print

My Cominission Expires:

LESSEE:

"SOUTHERN GARDENS ‘GROVES
CORPORATION,:a Florida.corporation

Witness: By:
Name:
A e
Witness Date of' Brecution
STATE OF i
COUNTY OF
The foregoing instrument was acknowledged before me this day of » 200
by . the of Southern Gardens Groves

Corporation, a Florida corporation, on behalf of the corporation who 15 personally known t0 me

or has produced

as identification.
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Notary Public

Print

My Commiission Expires:
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.'_'rrﬁ -
ReS0LUTION NO. 2009-_ D L) !

A RESOLUTION OF THE GOVERNING BOARD OF THE SOUTH
FLORIDA WATER MANAGEMENT DISTRICT FURTEHER
AMENDING AND SUPPLEMENTING RESOLUTION 2008-1077
WHICH AUTHORIZED, AMONG OTHER THINGS, THE LEASE.
PURCHASE FINANCING AND REFINANCING OF THE COSTS OF
THE ACQUISITION, CONSTRUCTION AND EQUIPPING OF
THE DISTRICT'S CAPITAL PROJECTS, PROGRAMS AND
WORKS, INCLUDING THE ACQUISITION OF THE ASSETS OF
UNITED STATES SUGAR CORPORATION, IN THE MANNER
DESCRIBED THEREIN; AUTHORIZES THE EXECUTION AND

- DELIVERY OF AN AMENDED. AND RESTATED AGREEMENT
FOR SALE AND PURCHASE AMONG THE GOVERNING
BOARD AND UNITED STATES SUGAR CORPRATION AND TTS
AFFILIATES; PROVIDING FOR OTHER MATTERS RELATED
THEREWITH; AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, pursuant to Resclution 2008-1027 duly adopted on October 9, 2008 by the
Governing Board of the South Florida Water Management District (the "District™), as amended
and supplemented by Resolution 2008-1109 duly adopted by the District on November 13, 2008
authorized establishing a master lease purchase program (the "Lease Purchase Program™) in
order to finance and refinance certain capital projects, programs and works through the
issuance of both fixed rate and variable rate certificates of participation ("Certificates")
evidencing undivided proportionate interests 1 basic lease payments, which the District, as
Lessee, will make pursuant to the Master Lease Purchase Agreement, to be issued in one or
Tore series pursuant to Section 373.584, Florida Stakutes, and all other applicable provisions of
law, including, particularly, ali powers and authority of municipalities to issue bonds under
state law {collectively, the "Act™); and

WHEREAS, as part of its water resource development program related to the
Everglades ecosystem which is known as the "River of Crass Acquisition Project,” on
December 16, 2008 the District approved an Agreement for Sale and Purchase with United
States Sugar Corporation and certain related entities {collectively, "US Sugar™ in order to
provide for the current acquisition of certain lands and Improvements that will substantially
alter the manner and approach to restoring, protecting and preserving the Everglades
ecasystem; and

WHEREAS, undertaking the acquisition of the lands and improvements from US Sugar
2s part of the River of Grass Acquisition Project, was previously found 10 serve a public purpose
as set forth in the Resolution 2008- 1027; and

WHEREAS, the District has considered further negotiations with US Sugar to currently
purchase certain land and improvements together with the right to purchase additional lands
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{L‘U‘”E‘L‘EWEl}" the "UJS Sugar Lands™) in the future owned by US Sugar pursuant to the term s and
provisions of an Amended and Restated Agreement for Sale and Purchase (the "Amended
Agreement”) presented to the District for its approval at this meening; and

WHEREAS, pursuant to the Act the District may issue revenuc bonds to hnance the
undertaking of any capital or other project for the purpose of Chapter 373, Florida Statutes; and

WHEREAS, the District reaffirms its intention to establish the Lease Purchase Frogram
in order to finance and refinance certain capital projects, programs and works, which includes
land upon which such capital projects, programs and works may be localed in the Fizture,
through the issuance of the Certifica tes, which are included in the definition of "bond™ writhin
the meaning of Section 373.584(4)(a) Florida Statutes: and

WHEREAS, pursuant to Section 373.584{4){b) Florida Statutes, the term “project” means
3 governmental undertaking approved by the District and includes all property righis,
easements, and franchises relating thercto and deemed necessary or convenient for the
construction, acquisition or operation thereof, and embraces any capital expenditure which the
Governing Board shall deem to be made for a public purpose; and

WHEREAS, the District reaffirms and finds that entering inte the Amended Agreerment
and undertaking the acquisition of the US Sugar Lands from US Sugar along with the Leaseback
Agreement which is part and parcel to the Amended A greement as a compeonent of the River of
Grass Acquisition Project, will serve a paramount public purpose by providing greater
opportunities to restore the ecosystern as more fully described in the Staff Report attached as
Exhibit A to Resolution 2008-1027; and

WHEREAS, acquisition of the US Sugar Lands is a governmental undertaling and a
praject within the meaning of Sectiop 373.584({4){b) Florida Statutes and is a component of the
River of Grass Acquisition Project which has been previously approved by the District; and

WHEREAS, in order to finance the cost of the initial project under the Lease Purchase
Program which is the acquisition of the US Sugar Lands the District intends to cause a series of
the Certificates to be issued and sold the proceeds of which sale will be used to pay the costs to
acquire the US Sugar Lands and the related costs of issuing the series of Certificates; and

WHEREAS, the Certificates will be payable from basie lease payments to be made by
the District under the initial lease Schedule related to the lease of the US Sugar Lands or other
lands it currently owns; and

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BOARD QF THE
SOUTH FLORIDA WATER MANAGEMENT DISTRICT, FLORIDA, a5 follows:

SECTION 3. Recitals, The recitals set forth above are adopted as the findings of the
District and are incorporated herein,
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SECTION 2. Authorization_of Amended and Restated Agreement for Sale: ang
Purchase. The Governing Board hereby authorizes and approves the Amended Agreement in
substantially the form attached hereto. The Chair or Vice Chair of the Coverning Board is
hereby authorized to execute and deliver the Amended Agreement with such chanpes a5 the
Chiair or Vice-Chair deems necessary and approves when executing the sarme, with such execution (o
constifute conclusive evidence of such officer’s approval and the District's approval of any
changes therein from the form of Amended Agreement attached hereto.

SECTION 3. Authority for this Resolution. This Resolution is adopted pursuant to
the provisions of the Act for the purpose of correcting the record created by Resolution 2008
1027 and Resolution 2008-1109 (the “Prior Resolutions™) and, except as modified and
supplemented hereby, the provisions of Prior Resolutions shall remain in full force and effact.
In the event of conflicts ‘between- the Prior- resolutions and this Resolution, the terms of this
Resolution shall control,

SECTION 4. Severability of Invalid Provisions, If any one or more of the provisions of
this Resolution should be deemed contrary to any express provision of law or contrary to the
policy of express law, though not expressly prohibited, or against public pohey, or shall for any
reason whatsoever be held inwvalid, then such provisions shall be nult and void and shall be deemed
separate from the remaining provisions, and shall in no way affect the validity of any of the other
provisions of this Resclubon.

SECTION S. Effective Date. This Resolution shall take effect upon its passage in the
manner provided by law,

{The remainder of this page intentionally left blankj
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S0UTH FLORIDA WATER MANAGEMENT DISTRICT

STATE OF FLORIDA

COUNTY OF PALM BEACH

CERTIFICATE

I, JACQUELINE W. McGORTY, Secretary to the Governing Board of the SOUTH
FLORIDA WATER MANAGEMENT DISTRICT, do hereby certify that the aitached is a
true and correct copy of SFWMD Resolution No. 2009-500A, duly adopted by the
Governing Board of sald District on the 13" day of May A D.. 2008,

E FURTHER CERTIFY that sald Resolution has not been revoked, modified. or
changed in any way and is at the date of this Certification in full force and effect.

IN WITNESS WHEREQF, | have hereunto set my hand and affixed the seal of the
Governing Board, this 13th day of May, A. D., 2068
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PECEIVEL,

STAYE OF FLORIDA RLAT ET
SOUTH FLORIDA WATER MANAGEMENT DISTRICT .
S, ;_qu?ﬂ?
NEw HOPE SUGAR COMPANY AND ) L DTRG0
OKEELANTA CORPORATION, } wi TR MARAGEME MY BT
}
Petitioners, | Case No.
] ]
v. ) I|
)
SOUTH FLORIDA WATER MARNAGERMINT DISTRIET
Respondent : _
FoaF INISTRATIVE H

Petitianers, New Hope Sugar Company and Okeelanta Corporation {collectively
“New Hope™), pursuant to sections 120.569 and 120.57, Florida Statutes, and Rule 28-
106.201, Forida Administrative Code (*F.A.C."), request a formal administrative hearing
challenging an agency action of the South Florida Water Management District
[“SFWMD” or "District”) and state:

INTRODUCTION

1. The agency action at issue {the “Agency Action®™) is the Gistrict Governing
Board’s (the “Board”) Approval of the Amended and Restated Pgrchase and Sale
Agreement (the “Agreement”; Exhibit A) between the District and United States Sugar.-
Corporation {“US5C") and a related Ground Lease {the “Lease”; Exhibit B), which is

incorporated into that Agreement.

! New Hope and Okeelanta will be coliectively referred to as “New Hope” and by the use of the
stmgular as opposed to the plural.

EXHIBIT B



2. The Agency Action is "agency action” as defined in saction 120.52(2},
Florida Statutes, as it commits the District through a binding contract to purchase
certain lands from USSC and transfer to USSC, on or before March 21, 2010, the sum of
$536,000,000.

3 Under the Agreement and the Lease, the District agrees to purchase
certain USSC landholdings for $536 million in cash, and to then lease back those same
lands to USSC for a period of at least 20 years. The rent to be paid by USSC for that land
is only 2 small fraction of what the District will pay annually in debt service, thus
burdening the public, while enriching USSC. After paying hundreds of millions of dollars
tor the land, for the first 20 years, the District is limited, from a total of 40,000 acres of
sugar cane land ostensibly purchased, to “takedowns” {i.e. public use} of only 10,000
acres in the first decade and another 10,000 acres in the second decade. The remaining
lands are guaranteed to USSC for its use at a rental rate that is a fraction of the annual
debt service cost to taxpayers.’

4, While there is an additional 33,000 acres of citrus land in the purchase
that can be taken down for projects, that land is not part of any identified project
configuration set out by the District. Absent use of this land for projects it wiil likewise

remain under the private control of USSC. Upon information and belief the citrus fand?

2 Crepending on the interest rate the actual rental payment wouid cover approximately one-
seventh of the public debt service, 56 million out of $43 million per year.

* Upon information and belief the citrus land was purchased for far above market value as the
trees on those lands suffer from a disease known as “greening” that significantly deprasses the
rarketability and market value of that land. The impact of this was not taken into account in
the Agency Action.



was required by USSC as a condition to purchase the sugar cane land, only haif of which
is obtainable over the next 20 years, absent a further investment of $791 million (or
more] that the District does not have the means to fund.

5. Not only is USSC allowed to retain the bulk of the lands sold to SFWMD at
a rental rate which represents a fraction {about one-seventh] of the public debt cost for
at least 20 years, but afterwards USSC is guaranteed to retain its lands via 2 right of first
refusal in the Lease. This gives USSC the power to continue to operate for an indefinite
period, and that after extracting the fulf value of its land from the public treasury.
Moreover, because the District does not have the financial ability to construct projects
even on the land that is available to it, USSC’s ability to use its land under the Lease and
right of first refusal could be far more than 20 years.

6. While cloaked under the guise of environmental restoration, the Agency
Action is nothing more than an improper and il-conceived use of public funds to
subsidize USSC. The diversion of funds to land acquisition that is not tied to any project
does not meet the statutory requirements for water management district land
purchases. Moreaver, the Agency Action will prevent the District from Carrying out its
statutory and regulatory mandates with regards to Everglades Restoration and
compliance with water quality standards for Lake Okeechobee (the “Lake”}and the
Everglades Protection Area {"Everglades”). The Agency Action authorizes the
acquisition of 2 large block of land that will de facto be used for purposes outside the
scope of the District’s autharity as the land will remain under USSC’s long-term control,

and is contractually reserved for its private use,



7. For the acquired land to actuaily be used for the claimed purpose,
hundreds of millions more dollars must be spent to acquire additional lands from USSC,
all so that the entire block of land purchased under the Agency Action may be put to
public use. And, after that, mutltiple billions more would be nesded to construct
infrastructure on the vast landholdings in question. Absent ail this, the land wili remain
under the control of USSC.

8. The District’s own analyses show that it does not have the ability to
consummate the additional necessary transactions. Added to that, the restoration
projects that are the stated reason for the Agency Action would require billions of
dollars more for construction and engineering, with no identified source for this
additional money. At best, any public purpose is incidental and speculative, as it is
contingent upon billions of additional dollars that simply do not exist. Indeed, the prior
agency action to purchase USSC lands {itself just a fraction of the total cost of the
conceptual project) was rescinded due to economic infeasibility.

9. The District paints a colorful picture of projects it claims are the basis for
the purchase. It has gone 5o far as to commission the creation of nine possible project
configurations from stakehoiders and has developed its own concepts of possible water
storage and treatment projects in the Everglades Agricultural Area {EAA). Despite this
fanciful display of unaffordable possibilities, SFWMD has no actual, achievable plans for
the USSCland. in fact, the praject configurations — the supposed purpose of the
acquisition -- primarily require fand other than what is to be acquired from USSC. The

District has developed no analysis showing how it intends to acquire the land actually



needed for any specific project involving the land purchased via the Agency Action,
much less obtain the funding necessary for the infrastructure it claims the Agency
Action is intended to further.

16. SFWMD has no identified funding source to implement anything of
significance on the USSC lands. Whife the supposed purpose is to build & massive EAA
flow way, with reservoirs and treatment areas of over 100,000 acras, only 20,000 acres
of the EAA land purchased would even be availabie for projects over the next 20 years,
absant SFWMD coming up with an $791 million dollars more for additional land
acquisition. The District has admitted it does not have the ability to finance this second
purchase, much less the many billions of doflars more that would be needed for
infrastructure construction,

il All the District has at the moment are vague conceptual visions of what it
might do if it had other land and if it had biilions more in available funding for the
construction of vast projects that its own Governing Board was told the District cannot
afford. The District plans are unaffordable window dressing, which do not a public
project make. Moreover, prior to taking the Agency Action the District never considered
or established such key details as what project is the basis for the acquisition, how much
any such project would cost, or where the District would get the funding for
construction.

12 The District does not have the financial ability to fund the acqguisition

without cuts to ongoing Everglades programs, nor to fund construction and carry the



significant associated operational, maintenance, and energy costs of actually making use
of the USSC land in the manner that was the supposed rationale for the purchase.

13.  The District has refused and continues to refuse to undertake cost
estimates for the supposed public use that is the basis for the USSC purchase. Cutside
engineering cost analyses, however, show that the cost to implement the primary
conceptual project configuration between $5.4 and $8.4 billion would be four 1o six
times the acquisition cost. While no cost figures have been developed for the nine
stakeholder aiternatives, any of them would reguire billions in construction funding that
the District does not have and does not ¢laim to have the ability to secure.

14.  The USSC Purchase would result in the same exact use of the land before
and after the transaction, the traditional agricultural use contractually reserved to the
traditional user, USSC, with only one difference, the payment of $536 million of the
taxpayer money to the traditional user to engage in the traditional use. The bulk of the
assets cannot be developed into a project because i) the District does not have the
financial ability to do so and (i) the Agreement itseif limits the District’s right to use the
land unless it exercises an “option” to purchase $7%1million more from USSC.

15, As the District does not have the ability to exercise the “option” {i.a.,
purchasing 107,000 acres for at least an additional $791 million} and construct its
intended projects on it, the USSC land will continue to be used for agriculture purposes,
At bottom this is a thinly-veiled, state subsidy to privately-owned USSC, which will pay a

fraction of the public debt cost to retain the lands it ostensibly sold to the District.



16.  The purchase set out in the Agreement will commit the District to
abandonment of planned Everglades restoration prajects, the money for which is
diverted by the Agency Action. in deposition testimony in related litigation, District
staff has admitted that the District has cancelled the Everglades Agricultural Area {EAA}
Resarvoir Project and, subject to final Governing Board approval, will cancel the related
Everglades Agricultural Area Conveyance and Regional Treatment {ECART} to facilitate
the USSC land acquisition set cut in the Agency Action. Based on public statements by
District staff, further cuts would be needed were the District to attempt to purchase the
remaining USSC land necessary to free the present acquisition for program
implernentation.

17. The EAA Reservoir and ECART are components of a larger plan for water
quality compliance, and their abandenment adversely afects New Hope’s interest in
receiving flood control and water supply services from the District. Due to the
abandonment of these projects and the necessary abandonment or delay of other
related projects, the District’s Agency Action constitutes a de facto abandonment of the
District's "Long-Term Plan” {discussed below) that is a cornerstone of various Everglades
statutes and regulations, compliance schedules, administrative orders and other logal
requirements, all of which impact New Hope's substantial interests.

18.  Nothing has yet baen put forward, nor will the money exist after the
acquisition closes, to replace the functions of the projects lost as a result of the Agency
Action. This Impact to current restoration efforts will become irreversible once the

initial land purchase is completed. Once the funds are transferred to USSC, there is no



recourse to retrieve them, and there will be no way to avoid the impacts to the District’s
Everglades restoration mandates. Likewise, there will be no “point of entey” for
substantially affected persons to meaningfully exarcise Chapter 120 rights and

remedies.

19.  Aspart of what is clearly an intentional refusal to develop key details so
as to prejudice and evade administrative or judicial review of the Agency Action prior to
¢losing, the District has refused to calculate or publish implementation and construction
costs for the supposed use of the land to be purchased. The District has also refused to
specify all programs that will be cut or delayed to accommaodate the ourchase and the
far larger secondary transaction contemplated in the Agreement.

20, District staff has testified in other litigation that these datails will not be
established until after closing, thus attempting to bootstrap their claim that any
administrative review is "speculative” until these details are known. The District has
embarked on a campaign of wiflful blindness so as to avoid even considering key
questions and then claims that because these issues were not considered, any charge
that its action was arbitrary and capricious is premature and will not ripen until after it is
too late to have any meaningful remedy at all. Failure of an agency to act properly is an
accasion for administrative or judicial review, not an impediment to such review.

21, It is critical that review of the proposed agency action occur at this point
in time, as any later remedy would be too little too late. Qnce the transaction
authorized by the Agency Action closes, the funding necessary for Everglades

Restoration will be irrevocably lost.



22, The substantial and adverse impact on New Hope is immediate and not

merely hypothetical or speculative.
PRELIMINARY INFORMATION

23.  The affected agency is the South Florida Water Management District,
3901 Gun Club Road, West Palm Beach, Florida. The District, having ratified the
Agreement in the Agency Action, is the lead agency in consummating the USSC
acquisition. It is also prirnarily and statutorily responsible for implementation of the
Long-Term Plan and is the agency that would issue and service the approximately 5536
mitlion in debt necessary to facilitate the Agency Action.

24.  Petitioners are New Hope Sugar Company and Okeelanta Corporation.
Both Petitioners have a business addrass of 200 North Clematis, West Palm Beach,
Florida. *

25, The names and addresses of Petitioner’s attorneys in this matter are:

? New Hope and Okeelanta are collectively referred to as "New Hope" and in the singular
throughout this petition.



Joseph P. Klock, Ir,

Gabriel E. Nisto, P.A.

luanCarios Antorcha, P.A.
RASCO KLOCK REININGER PEREZ
ESQUENAZ) VIGIL & NIETD

283 Catalonia Avenue

Coral Gables, FL 33134
305.476.7111
Jklock@rascoklock.com
ghietof@®rascokiock.com

iantorcha®rascoklock.com

Diane . Tremaor

Chris H. Bentley

ROSE SUNDSTROM & BENTLEY
2548 Blairstone Pines Drive
Tallzhassee, Florida 32301
{850} 877-B555
dgtremor@rsbattorneys.com
chb@rshattorpeys.corn

26. The specific agency action challenged is the District's May 13, 2009,
resclution ratifying the Agreement and Lease, and its signing of the Agreement on that
same day. This Petition is filed within 21 days of the date the District signed the

Agreement, and is therefore timely.

STATEMENT OF SUBSTANTIALLY AFFECTED INTERESTS

27, Wew Hope, together with its affiliates, is the second largast landowner in
the EAA, where they own and farm property. New Hope also operates two sugar mills in
the area. These mills along with two others operated by USSC and the Sugar Cane
Growers’ Cooperative of Florida depend on a supply of sugar cane from the EAA for
their operationa! viability. This supply, in turn, depends directly on management of
water levels within the EAA, and the water supply and flood control services that are the
SFWMD's principal function. The operational functionality of the farms is directly
dependent on the District’s ability to deliver these water supply and flood control
services consistent with the regulatory requirements applicable to the District,

28, itisin New Hope's substantial interest, indeed critical to it, to ensure that

Everglades restoration is successfully implemented, and that the District is able to
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maintain and fulfill regolatory requirements applicable to Lake Okeechohee and the
Everglades Protection Area. The Agency Action will place the District in violation of
state law and federal court decrees mandating the implementation of the Long-Term
Pian and adversely affect the District’s ability to provide necessary services to New
Hope.

29.  Additionally, New Hope implements Best Management Practices {BMPs)®
on its farms that are one portion of a coordinated system to meet water quality
standards. Failure to meet downstream standards could also require further upstream
controls, adversely affecting New Hope's repulatory compliance. The District's
abandonment or delay of its portion of the coordinated compiiance structure thus
threatens New Hope's operational and business interest.

30, The primary surface water source for EAA farms is the Lake, which is in
severe and continuing viclation of applicable water quality requirements, including the
narrative nutrient criteria for phosphorus and nitrogen. The District is required under
federal law to implement total maximurn daily load requirements for the Lake hy 2015.
At present discharges into the Lake are several times this water quality requirement,
and are also presently violating narrative criteria for nutrient levels. The Agency Action
will result in the redirection of efforts to address these Lake issues in favor of debt

service for land acquisition that will not provide any envirenmentai benefit at ail.

* BMPs are on farm controls meant to reduce nutrients. These are coupled with SFWMD
infrastructure, such as STAs, to form a coordinated system of water quality compliance, in large
part to deal with the high nutrient levels entering the EAA from Lake Okeechobee.

it



31, The EAA is located between the Lake and the Evergiades. The ability of
EAA farmers, including New Hope, to meet their regulatory and BMP requirements is
adversely affected by the deteriorating Lake water quality. The District has made a de
Jacto choice not to adeguately address Lake water guality concerns in favor of
unattainabie project goals in the EAA, as contemplated by the Agency Action. In
addition, failure to address Lake water quality affects {i) the ability to discharge water
into the Everglades and {it} the ability to store water in the Lake. These CNZoINg
problems adversely impact the District’s ability to provide necessary water supply and
flood control services to New Hope's farms and also affect compliance with downstream
water guality criteria that could lead ta additional upstream reguiatory requirements
affecting New Hope’s farms.

32 The Agency Action will also eliminate and/or substantially delay
numerous planned Everglades restoration prejects, which will aiso adversely affect New
Hope's recognized interests, including interests for which it pays designated agricultural
privilege taxes every year,

33. This action directly affects New Hope's operations as well as diverts its
payments to the District for illegal purposes, New Hope:

{i} is dependent on water services, both water supply and flood control,

from the water management district that will be affected by the
Agency Action and without which New Hope cannot conduct its

farming cperations;



(it}

(i)

{iv)

{v}

iliusory.

34,

Operates under a collective compliance system pursuant to, inter giia,
Florida Admin. Code Rules 40F-63.102{8} and 40E-63,110{1}, that is
substantiaily and adversely affected by any delay in implementation of
the Long-Term Plan;

funds through special purposes taxes the water projects that are
designed to meet statutory and regulatory standards, the money for
which is being improperly diverted to purposeless land acquistion;
implements a set of on-farm controls required by state law as part of a
coordinated system of water quality measures that is jeopardized by
the Agency Action; and

has been a recognized participant in federal and state litigation and
state administrative rulemaking proceedings on matters affecting

compliance with Everglades statutes and regulations for decades.

Absent participation in this Agency Action, New Hope would lose any opportunity for
formal administrative review of the process of abandoning the current compliance
mechanism in favor of some unspecified future replacement project for which no
funding exists. Unless New Hope is granted a point of entry and allowed to participate

at this point in time, any concept of further agency review and decision-making is

in addition, were the conceptual project of a one-million acre-foot
reservoir ever built -- which is highly speculative vet is the District’s stated intent for the

purchase — it would adversely affect Petitioner's interast in water supply from the

13



District. A reservoir of that size would constitute the second largest lake in Florida. It
would add 100,000 or more acres of water surface area resulting in large water losses
via evaporation. Water would be diverted to fill the reservoir, yet by the District’s own
admission it would provide no inter-year water supply. Diversion of water storage from
the Lake to such a reservoir, with the resultant losses by evaporation, would jecpardize
Petitioner’s ability to depend on the District and the Lake for water supply. This impact
on Petitioner is magnified by the fact that the reservoir would cause 2 huge diversion of
resources from Lake restoration that, if properly implemented, would allow for Ereater
water storage in the Lake without a significant increase in evaporation losses.

35, EAA farm interests, such as New Hope, have a clear, special and
substantial interest in matters relating to the Everglades in general, and to matters
affecting the District's compliance with statutory and regulatory requirements affecting
the EAA and Everglades Protection Area in particular. The Agency Action directly
impacts these interests, as the USSC acquisition will constitute a de facto abandonment
of key projects in the Long-Term Plan in favor of other, as yet unstated measures, with
no indication as to the timing, efficacy or cost-effectiveness of any replacement
projects. The Florida Legislature has clearly stated its intent to expedite plans and
programs for improving water quality in the Everglades Protection Area and has
specifically recognized the special interest of the agricultural industry in the EAA. See
Fla. Stat. § 373.4592(1) and (3).

36, New Hope’s standing to participate in matters affecting compliance with

water quality standards in the Everglades and the Phosphorus Rule was recognized by
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the Florida Division of Administrative Hearings {DOAH) in Sugar Cane Growers’
Cooperative of Florida v. Fioride Department of Environmental Protection, Case No. 03~
028B4RP {DOAH 2004), aff'd, Miccosukee Tribe of Indians v. New Hope Sugar Co., 906
S0. 2d 1064 (Table} {Fia. 1st DCA 2005}. The standing of EAA farmers, including New
Hope's predecessor Flo-Sun Land Corporation, to participate in such matters was
similarly recognized by the United States Eleventh Circuit Court of Appeals in United
States v South Floride Water Management District, 922 F. 2d 704 (11% Cir. 1891} {“US v
SFWMD”}.

37. New Hope was, in its own right, through direct participation by its parent,
Florida Crystals Corporation, and through membership in the Florida Sugar Cane League,
a recognized stakeholder in the rulemaking proceadings before the Florida
Environmental Regulation Commission that led to the adoption of the Phosphorus Rule.
New Hope, along with USSC, also participated and was recognized to have standing in
the Rule Challenge before the DOAH that upheld the Phosphorus Rule {Case No. 03-
2883RP}, and the appeal to the Florida First District Court of Appeal that affirmed the
Final Order in the Rule Challenge.

38. The Agency Action adversely affects New Hope's substantial interests, as
it will delay implementation of projects required under the Phosphorus Rule and the
related Everglades Forever Act {the “EFA”; section 373.4592, Florida Statutes} to meet
the stringent reguirements of the rule.

39. The abandonment or delay of Long-Term Plan Projects will

adversely affect the District’s compliance with water quality standards for,
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among other parameters, phosphorus in the Everglades Protection Area. In US v
SFWMD, 922 £. 2d 704 {11% Cir. 1991}, the United States Eleventh Circuit Court
of Appeals held that legal proceedings affecting such standards implicated EAA
farmers’ direct substantial and legally protectable interests. The court hald that
EAA farmers had a clear and substantial interest in proceedings affecting the
translation of the “state’s narrative water quality standards into numeric
criteria.”; i.e., what later became the Phosphorus Rule, (S v SFWMD, 922 F 2d
at 706. The Eleventh Circuit also noted that EAA farmers had “a legally
protectable right . . . to participate and comment in the administrative
development of the [regulation], and to pursue an administrative appeal.” This
recognized both a legaily protectable interest and one that was direct and
substantial in the setting and compliance with Everglades water quality
standards, as denial of a right to participate would cut off farmers’ “only means
of defending their interest in the water fmanagement] district’s services.” id at
709,

4G, US v, SFWMD is still in active litigation to enforce a series of settlement
agreements, the primary one of which is a July 26, 1991, settlement hatween SEWMD
and the United States {the “Settlement Agreement”). The Sattlement Agreement is
implemented by a consent decree entered by the United States District Court for the
Southern District of Florida in 1992 {the "Consent Decree”), US v. SFWMD, 847 F. Supp
1567 {5.D. Fla, 1892}, In 1994, New Hope's predecessor, Fla-Sun Land Corporation,

became the first and only agricultural company to sign on to the Settlement Agreement
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and Consent Decrees via a separate settlement with the United States {attached as Ex.
C}. Flo-Sun entered into that agreement and withdrew from pending challenges to the
Settlement Agreement in reliance on the District’s promises to the United States to
implement the Settlement Agreement. The Agency Action adverssly affects New
Hope’s recognized interest in that Settlement Agreement by departing from projects
necessary to achieve compliance. The District’s compliance with water guality
requirements alsc affects New Hope's interest in receiving flood control and water
supply services from the District -- as recognized by the United States Court of Appeals
for the Eleventh Circuit. See US v SFWAMD, 922 F. 2d at 706-09.

41, The leng-Term Plan is the current compliance mechanism for the federal
settlement agreement at issue in US v SFWMD. The District has, in fact, represented to
the federal district court that Long-Term Plan projects would be the remedy for past
violations of that Agreement. The Agency Action departs from those commitments in
favor of a land purchase that replaces firm timelines with speculative promises of
replacement projects in the distant future. The District’s inability to take appropriate
remedial action on a timely basis due to the Agency Action jeopardizes the services
upon which New Hope relies for its farming operations and, in turn, for the cane supply
1o its mills.

432, The District’s ability to discharge water through its Stormwater
Treatment Areas {STAs} and into the Everglades is critical for it to be able to provide
necessary water supply and flood contrel services to New Hope's farms. The District is

presently operating under Administrative Compliance Orders {ACOs) for STA discharges
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entered into with the Florida Department of Environmentai Protection {DEP}, which
require the District to implement the Long-Term Plan. But for the ACOs, the District
would be in viofation of applicable water quality standards for phosphorus for its STA
discharges. The Agency Action and the consequent abandonment and delay of tong-
Term Plan projects places the District in violation of those ACOs and affects New Hope's
substantial interests in receiving ¢ritical services from the District. A sample ACO is
attached as Exhibit D.

43 In addition to paying substantial ad valorem taxes to the District, New
Hope and other EAA farmers pay an agricultural privilege tax pursuant to section
373.4592(6), Florida Statutes, the proceeds of which were intended by the Legistature to
fund the farmers’ share of water quality projects. These agricuttural privilege taxes will,
on information and belief, be diverted to USSC debt service. Service for USSC debt is
not among the allowed purposes for these taxes, and thus the Agency Action both
violates statutory prohibitions on the use of agricultural privilege taxes and adversely
affects Petitioners substantial interest in having these payments used to fund
Everglades restoration in line with the Settlement Agreement.

44, The District is expending state funds and incurring state debt for the
private purpose of subsidizing USSC. The transaction grants USSC a preferential,
ongoing state subsidy by allowing USSC to retain long-term usage and control of its
lands for a fraction of the public debt service to acquire those same lands. Thus, in
addition to the operational impacts outlined above, the Agency Action wil! adversely

affect New Hope's business interests, by illegally and preferentially subsidizing the
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business operations of its largest competitor. As noted above, the Legislature has
specifically recognized the economic interests of the agricultural industry within the EAA
in the enactment of its statutes governing Everglades improvemeant and management.
45, In addition to Florida's Administrative Procedure Act, which requires an
administrative hearing when an agency determines the substantial interests of a party,
the Legislature has mandated that disputes over iand management plans of a water
management district are to be resolved under Chapter 120, Fiorida Statutes. Fla. Stat. §
373.1391{1}){c}. The management of the USSC land and other land owned by the District
directly impacts New Hope’s farming operation and its environmental interest. Thus, an
administrative proceeding pursuant to chapter 120 is directly contemplated by a statute
the District is violating through the Agency Action.
DISPUTED ISSUES OF MATERIAL FACT
46. New Hope has identified the following potentially disputed issues of

material fact and mixed issues of fact and law;

a. Whether the District’s Agency Action is outside the scope of the
District’s authority to acquire property under section 373.139, Florida Statutes.

b. Whether the District properly accounted for the value of the
preferential lease and right of first refusal.

C. Whether the Agency Action improperly subsidizes USSC.

d. Whether the Bistrict’s inability to implement projects on the USSC
land, coupled with the Lease terms, allows USSC to operate its business at public

expensg for the foreseeable future.
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e. Whether the District’s envirorunental justifications for the U55C
acquisition are arbitrary and capricious.

f. Whether the District has any presently defined use for the USSC
land within the scope of its land acquisition powers.

g. Whether the Bistrict has any non-speculative, achievable use for
the USSC land within the scope of its fand acquisition powers.

h. Whether and when the District will have the financial capability to
utitize USSC land for the purpose that was the supposed basis for the purchase.

i. Whether the lack of any plan for the implementation of
improvements on the fand involved in the Purchase within a defined or predictable time
frame negates the stated purpose and statutory authority of the transaction.

J Whether the Agency Action is a violaticn by the District of
statutory requirements prohibiting it from entering into a contract without a
commitraent for financing.

k. Whether the Everglades Forever Act and Phaspharus Rule reguire
the District to implement the Long-Term Plan.

l Whether the Agency Action will result in Long-Term Plan projects
being cancelled and/or timelines not being met.

m. Whether the Agency Action, which reflects an abandonment of
Projects in the Long-Term Plan, in favor of speculative alternatives, is a de facto change

in the tong-Term Plan.
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i Whether the Agency Action, which will resuit in Long-Term Plan
projects being cancelled and/or timelines not being met, is inconsistant with the
definition of Best Available Phosphorus Reduction Technology {("BAPRT”) in the
Phasphorus Rule or results in failure or delay in the implementation of BAPRT.

0. Whether in taking the Agency Action, which will result in Long-
Term Plan projects being cancelled and/or timelines not being met, the District was
required to demonstrate that the change will include specific replacement profects that
constitute the best available technology for the reduction of phosphorus discharges to
the Everglades,

p. Whether the District has refused to acknowledge now what
specific cuts it will make to existing programs to fund the Agency Action and the
subsequent larger land purchase contemplated in the Agreement so as to thwart
administrative or judicial review of the Agency Action.

a. Whether the District’s decision to divert funds from the Long-
Term Plan toward the purchase of USSC lands without any identification of replacement
projects or showing that such replacement projects constitute the best available
technology for the reduction of phosphorus discharges to the Everglades is contrary to
the EFA, which requires that the Long-Term Plan be expeditiously implemented and that
it constitute the best available technology for the reduction of phosphorus.

r. Whether the District properly considered the effect of diverting

Everglades project funding to the USSC acquisition on statutory and regulatory timelines



for water quality requirements in Lake Ckeechobee and/or the Everglades Protection
Area.

5. Whether the Agency Action, and the resulting canceliation and/or
delay of long-term plan projects, viclates the compliance schedules in DEP
Administrative Comgpliance Orders approving National Pollutant Discharge Elimination
System (NPDES} permits for the STAs, thereby placing the District in violation of state
and federal law.

t. Whether the District’s Agency Action is arbitrary or capricious.

L. Whether the proceeds of the agricultural privilege tax will be
unlawfully diverted as a resuit of the Agency Action.

ULTIMATE FACTS ALLEGED

47.  Petitioners incorporate by reference Paragraphs 1-45 above, as if fully
restated herein.

A.  The Initial Deal

48.  On June 24, 2008, Governor Charlie Crist and the Vice Chair of the
District’s Governing Board, Shannon Estenoz, announced that the District would
purchase a future interest in the assets of USSC for $1.75 billion for the purpose of
establishing 3 flow way between Lake Okeechobee and the Everglades. During the
preceding eight months, officials from the Executive Office of the Governor, the District,
and DEP had negotiated this transaction in secret with USSC, and with no public notice

or public meetings decided the terms of the sale.
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49, OnJune 24, 2008, USSC and the District entered into a written agresament
-- the “Statement of Principles” -- setting out the key terms of the purchase of USSC’s
assets. This Statement of Principles fermalized the terms negotiated in secret, including
the purchase price, the assets to be purchased, and the future interest aspeacts of the
transaction, whereby full payment would be made at closing with title to the assets
transferred six years thereafter.

50.  The Statement of Principles was “ratified” by the Board on lune 30, 2008.
Following that decision, a team of negotiators, led by the Secretary of DEP and including
staff from the District, DEP and the Executive Office of the Governor, negotiated the
original purchase and sale agreement. That team made all major decisions in secret and
later, as will be discussed, presented 3 final deal for approval by the Governing Board.

51.  The Statement of Principles provided that the final price was to ba
confirmed by appraisals. The District’s analysis of the value of USSC, however, came
back far below the 52.2 billion true value of the initial proposal {factoring in the free six-
year holdover).

B. The Land-Only Deal

52.  In an effort to address this valuation crisis, the District and USSC
developed an alternative land-only structure {the "Land-Only Deal”}. Under this
approach, USSC would remain in business and continue to farm for an indefinite period
of time after stili receiving more than the District's financial consultants’ estimate of the

total value of the company.
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53. Asoppesed to the initial proposal, where USSC was to cease operations
after a defined period, under the land-only aliernative, USSC was to stay in business,
retaining ownership of its miil and refinary and other industrial assets (the “Industrial
Assats"). Mareover, the critical need of U155C to unload its Industrial Assets in the
original deal disappeared in the new land-only deal, suggesting that the lease and “first
refusal rights” for future leases for USSC guaranteed in the latter deal prevents those
Industrial Assets from becoming an unused liability for USSC. in other words, the
transaction contemplates that the land which provides the necessary feedstock for the
mill and refinery was to remain well utilized, in production and under the control of
USSC.

54.  To ensure this, USSC was also to be given a preferential lease of the land
it will sell to the state. For the first six years, USSC could lease its lands at $50 par acre,
avan though the District’s own estimates are that the lease value is much higher. In the
seventh year, USSC was to get a bonus -- a free lease of its land for a full vear. After
that, it was granted a right of first refusal against the District competitively leasing the
land, guaranteeing USSC long-term control until such time, if ever, as the District can
construct the reservoirs and related projects its staff presented to the Governing Board
as the basis for the land purchase.

55. The lLand Only Deal was approved by a 4-3 vote of the Governing Board
on December 16, 2008. Following that the District and affected parties pursued a bend
validation hearing on the Purchase Debt, throughout which the District claimed that

there would be no adverse financial impact for the deal. All that changed in February
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2009, when the Governor's office announced yet another transaction structure, which
was later approved in the Agency Action. The basis for this change was that the District
determined that the Land-Only deal was not affordable, and therefore decided to
structure the transaction in phases {with the same or larger overall cost) hoping for
better fortunes in later years and less opposition from the public to its initial deal with
LS5C,

C. The Third Attempt

56, Having found that the first two deals were unaffordable, the District
again revised the transaction on May 13, 2009. The supposed basis was to allow the
acquisition to proceed in stages, with District staff stating that the agency couid not
afford the full $1.34 billion cost of the Land-Only Deal. According to its tarms, the
Agresment approved on May 13, 2009, supercedes the prior Purchase and Sale
Agreement appraoved on December 18, 2008,

57. While crafted to make the transaction cost appear smaller, the new deal
is structured 56 that to actually make use of the land purchased, the District would need
to pay the same $1.34 bilfion price as the Land Only deal. The new structure divides the
purchase into a $536 million first step and a $791 million second. The end cost of the
iand acqaisition is at least the same and the transaction is structured so as to require
both purchases for the land purchased to be put to public use in the next 20 years.

S8 The end result is also the same. The Agency Action, like its predecessor
actions, constitutes a purposeless land acquisition not tied to any project by an agency

that does not claim to have any ability to do anything beyond the acquisition. The net
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result is that while the initial public cost is reduced, the lack of public purpose remains
and 2!l that results is USSC continuing to use and enjoy its land after receiving the full
value thereof from the public treasury.

59.  The present structure requires the District to pay $536 million ostensibly
for 73,000 acres of land. However, anly 20,000 of those acres are usable for the stated
purpose. Roughly 33,000 acres are citrus land located outside the District’s stated
project configurations, Of the remaining 40,000 acres of land, the District can over the
next 20 years only use 20,000 acres, unless it purchases the remaining 107,000 acres of
UssCiand. To do so would require SFWMD to pay the balance of the $1.34 billion
purchase price, or any higher value of that as the land may be appraised at the time of
purchase, whichever is higher.

60.  The cne common theme In these three attempts is that the primary
concern is to grant USSC a large public payment for its assets, while allowing USSC to
continue in the use and enjoyment of those assets. Never has the District stated what
would actually be done with the land, much less where the monay would come from to
make public use of what the District wants to purchase. The District has, tellingly,
provided no analysis of what it would cost to actually construct projects on the USSC
land, identified what those projects would be, or determined how it would finance such
projects. Under the terms of the proposed agreement, this means that USSC gets to
cash out from the public treasury and continue private use of public lands for the

indefinte future,
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61 Upon infermation and belief, the District has failed to estimate the
construction ¢ost of the projects that it claims are the basis for the Agency Action so as
to avoid administrative or judicial review of the issue of whether such a project can ever
be implemented. No construction cost estimates were presented to the Governing
Board prior to its vote on the Agency Action. Subsequent to that action, the District
staff presented cost estimates of various prejects {primarily located in the EAA, but not
on the land in the initial USSC purchase) with cost estimates ranging from $5 to $25
billion doliars.

62. None of this information was considered by the Board prior to its taking
the Agency Action supposedly to further these hypothetical projects.® The Agency
Action, arbitrarily and capriciously treated the acquisition as a $536 million project
without consideration of the full project cost that is at least 10 times as large.

D Project Cuts to Pay for USSC Debt Service

63.  To pay for its Agency Action, the District will redirect funds away from
currently-pianned projects, including those in the Long-Term Plan. It has already
cancelled two projects {at the time of the initial deal) and has indicated that it will make
other cuts,

64.  There is no indication of what, if anything, wifl be done with the USSC
land, and no planning for replacement projects to provide the functions of those

projects abandoned. For the foreseeable future, the only effect is to grant a massive

* On information and belief these cost estimates existed prror to May 13, 2008, but the District
chaose not to consider this information so s to present only a fraction of the project cost to the
public,
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public subsidy to USSC, which gets to lease its land indefinitely and at a fraction of the
public expense. The District will make annual debt service payments of over $43 miillion
for just the first phase, 73,000-acre purchase, that result in little more than subsidizing
US5C's business, and in return will get only a small fraction of that back {approximately
$6 million} in rent from USSC. Thus, the District is paying over seven times as much to
finance the cash payment to USSC as USSC is paying in rent to retain cantrol of what it
sold. This differential accrues directly to USSC’s bottom line as USSC avoids the financiat
cost of its vast landholdings, but gets to keep its land, all at public expense and at the
axpense of Everglades Restoration.

65.  The District staff has admitted in public presentations to the Board that
the USSC purchase debt, coupled with declining District revenues, made the prior Land-
Only deal financially infeasible. Thus, the District cut the transaction into phases, but
without the ability to fund the balance, cannot implement the projects it claims are the
reason for the purchase.

65, Even the more limited transaction will strain the District’s budget. The
District intends to address this shortfall by cancelling or delaying Long-Term Plan
projects. The District’s failure to specify what projects or programs will be cut to pay for
the Agency Action thwarts administrative and judicial review of the Agency Action prior
to the closing and thus deprives affected parties of any meaningful remedy.

67. The District has attempted to justify the acquisition on the grounds that it
is needed for Everglades restoration, and its executives have testified in related

litigation that the purpose of the acquisition was to build reservoirs holding
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approximately one million acre feet of water. Yat, the District has wholly failed to
consider the cost of such a project and the fact that, after incurring the purchase debt
associated with the Agency Action, it will have no financial ability to implement the
stated public purpose for the transaction.

68. The District is expending nearly all its Everglades financial resources on
this acquisition based on little more than a speculative hope that it can make use of
some of the USSC lands. Yet, the District (i) has not vet defined any alternative projects
to replace those being eliminated; {ii} has no defined plan for the use of the assets being
acquired; {iii) has no financial ability to exercise the option to purchase the remaining
lands, {iv] has no ability to secure the funding needed to build the new restoration
prajects it vaguely alludes to in its public presentations; and {v} even if it were to
purchase the remaining USSC land would reguire substantial landholdings of New Hope
to accomplish any reasonable aiternative, but does not plan to negotiate any terms for
such acquisition prior to closing with USSC.

69.  No alternatives to the projects being shelved will be realized from the
USSC acquusition for decades at best. Thus, compliance with current Fverglades
restoration mandates, including the Settlement Agreement, EFA and Phosphorus Rule,
will be directly and adversely affected by the Agency Action.

70. The District also failed to account for the impacts from existing projects,
including Long-Term Plan projects, being cancelled or delayed to pay for USSC land.
Nothing sets out a plan for acyuiring and financing the acquisition of the other land

needed for the “restoration.” And, there 5 nothing at all to indicate from whence the
4
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many billions of dollars needed for the reservoirs and treatments areas that were the
stated basis for the land acquisition would come. Nor is there any analysis of the
implications of abandoning the federal-state Comprehensive Evergiadas Restoration
Plan, giving up any federal funding while at the same time spending all the District’s
rescurces on the USSC acguisition.

71 Under the Agency Action, the District would indebt itself to a point where
it cannot meet its commitments under state and federal law to achieve improvements
in Everglades water quality, and misuse hoth ad vaforeny and EAA agricultural privilege
taxes for aland acquisition with no defined purpose. At the end of the day, all the
District would achieve is to grant a large public subsidy to USSC -- which will contimue to
operate its business after receiving over a billion dollars of public funds, action clearly
beyond the District’s statutory authority.

72 Finally, the District would acquire significant amounts of land that it
cannot use in a fiow way under any conceivable scenario, particularly since the USSC
land is non-contiguous and spread throughout the EAA. The District has claimed that it
will attempt to sell off unneeded lands, but this arbitrarily fails to note that under the
current contract and preferential lease, USSC has encumbered the land such that the
District cannot de anything other than facilitate USSC's continued farming, on
preferential terms, at the public’s expense.

D. The Agency Action is an Improper De Facto Abandonment
of the Long-Term Plan,

73. The Long-Term Plan, also known as the “Everglades Protection Araa

Tributary Basins Conceptual Plan for Achieving Long-Term Water Quality Goals,” is a
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suite of projects and specific timetables to improve water quality and deliveries to the
Evarglades,

74.  The Legislature in 2003 found the Long-Term Plan to be the best
mechanism for addressing phosphorus levels in the Everglades and mandated its
implementation. implementation of the Long-Term Plan was Legislatively mandated by
the EFA. See, €.g., Fla. Stat. § 373.4592{3}(b).

75. As noted, the cost of the debt service to be incurred by the Apency Action
would cause widespreaq cuts in current projects, and in particular, in the District’s Long-
Term Pian. While the District may wish it could forget its commitments, the Long-Term
Pian is a key component in several federal and state mandates, Its implementation is
required by the EFA. itis the tegislature’s mandate for reducing phosphorus loads to
the Everglades. And, it is a requirement in ACOs entered into between DEP and SEWMD
in various permits. i cannot simply ba ignored. Likewise the District has clear legal
obligations to address growing nutrient problems in Lake Okeechobee, which are
similarly impaired by the Agency Action.

76.  As adirect result of the Agency Action, the District will, among other
project cuts, cancel andfor delay projects set out in the District’s Long-Term Plan. The
Long-Term Plan is incorporated by reference in Rule 62-302.540, F.A.C. {the
“Phosphorus Rule™}, which mandates the pian's implementation, and constitutes a
fundamental part of that regulation. The plan is used as, among other things, the

definition of Best Available Phosphorus Reduction Technology {BAPRT), 5 fundamental
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concept that ties into several key provisions of the Phosphorus Rule. See F.A.C. §6 62-
302.540(3}a) and (b} and {B){a).

77.  Section 373.4592(3) of the EFA calls upon DEP and the District to
implement BAPRT via the Long-Term Plan, BAPRT i¢ intended to achieve “the most
reliabie means of optimizing the performance of STAs and achieving reasonable further
progress In reducing phosphorus.” Fla. Stat. § 373.4592{3}{b}. The Legisiature in
amending the EFA in 2003 specifically found that the Long-Term Plan achieved this goal
and mandated its implementation without delay. /4.

78, The Phosphorus Rule then incorporates the BAPRT concept at several
pomnts, including section {6){a), set out below, with emphasis added;

{&) Moderating Provisions. The following moderating provisions are
established for discharges into or within the EPA as a part of state water
quality standards applicable to the phosphorus criterion set forth in this
ruie:

{a) MNet improvement in Impacted Areas.

1. Until December 31, 2016, discharges inte or within the EPA shall be
permitted using net improvement as a moderating provision upen &
demanstration by the applicant that:

a. The permittee will implement, or cause to be implemented, BAPRT, a5

defined by Section 373.4592{2)a), F.5.. and further provided in this
section, which shall include a continued ressarch and monitoring
program designed to reduce outfiow concentrations of phosphorus; and

b. The discharge is into or within an impacted area.

2. BAPRT shall use an adaptive management approach based on the best
available information and data to develop and implement incremental
phosphorus reduction measureswith the goal of achieving the
phosphorus criterion. BAPRT shall also include projects and strategies to
accelerate restoration_of natural conditions with repard to pepulations of
native flora or fauna.

3. For purposes of this rule, the Long-Term Pian shall constitute BAPRT.

The planning goal of the Long-Term Plan is to achieve compliance with
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the criterion set forth in subsection {4) of this rule. Implementation of
BAPRT will result in net improvement in impacted areas of the EPA. The
Initial Phase of the Long-Term Plan shall be implemented through 20156.
Revisions to the Long-Term Plan shall be incorporated threugh an
adaptive management approach including a Process Developmeant and
Engineering component to identify and implement incremental
optimization measures for further phosphorus reductions.

7. Thus, the Phosphorus Rule, which implements the EFA, specifically
requires the District to “implement or cause to be implemented BAPRT.” BAPRT is, in
turn, defined as compliance with the Long-Term Plan. The District is therefors obligated
by the Phosphorus Rule to implement the Long-Term Plan. Until amended or repealed
an agency is bound by its own duly adopted rules.

80. A parallel requirement is found in DEP's ACOs approving discharge
permits for waters entering the Everglades, which likewise require adherence to the
Long-Term Plan as the compliance mechanism for achieving the water quality criterion
for phosghorus in the Everglades Protection Area.

81.  The debt used to finance the acquisition {the “Purchase Debt”) will be
approximately $43 million per year for the first stage alone. To use the USSC fand the
Bistrict will, however, need to undertake the second stage purchase which will cost 1.5
times as much as the initial stage acquisition. Were the District to attempt such a
purchase with debt financing it would place the District above its current maximum debt
service limit {the "Debt Cap”}, as set cut in the District’s Debt Management Policy,
Article IV, South Florida Water Management District Policies and Proceduras. Thus,
based on the District’s own revenue projections the second $791 million plus purchase

is not feasible, leaving the District with land that is insufficient for its stated purpase, in
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the wrong location for that purpose and, in any event, is largely restricted under the
Agreement to farming by USSC in return for rent that is a fraction of the associated
public debt cost.

B2 Upon closing of the first stage, the District would have incurred the
Purchase Deabt, transferred the proceeds to USSC and moved itseif to very near its
newly-raised 30 percent debt ceiling. The Purchase Debt will feave the District in 2
financial position where it will not be able to obtain the capital needed to complete al|
projects called for in the Long-Term Plan.

83.  Upon closing, the District will have irrevocably departed from the current
Long-Term Plan, having committed the funding to USSC. And, even if new replacement
projects might eventually foliow the acquisition of the USSC assets, there is no
indication that the District has any sources for the capital or debt service revenue
needed to implement such projects and replace the functions of the projects lost in the
rush to make the USSC acquisition. Absent new revenues {none have been identified},
the District will not be able to actually do anything with the land it acquires for the
indefinite future,

84.  Thus, the Agency Action derails current Long-Term Plan projects, and
violates the statutory, regulatory, permit and judicial order requirements that the plan
be implemented, in favor of future as yet unspecified replacement projects that may or
may not constitute the best available means to reduce phosphorus, and may not even

be financially feasibie in light of the Purchase Dabt.
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E. The Deal Does Not Comply With the Statutary Requirements for

Water Management District Land Acquisition.

85.  The power vested in SPWMD to acguire land is not absolute and is limited
to the lawful exercise of its discretion, which is subject to challenge by a substantially
interested person such as New Hope. The Legislature has specifically declared that land
management plan disputes are subject to chapter 120. See Fla. Stat. § 373.1351{1}c).

B6. Section 373,139, Florida Statutes, limits the District's power to acquire
land and, among other things, atlows land to be acquired only for “flasd control, water
storage, watar management, conservation and protection of water resources, aguifer
racharge, water resource and water supply developrent, and preservation of wetlands,
streams, and lakes.” Fla. Stat. § 373.139{2}. None of these purposes are met by the
USSC Purchase. The acquisition of property from a private party merely to be leased
back to that same party for the indefinite future does not meat any public purpose,
much less fail within the restrictive list of required uses under §373.129,

F. The Deal is Arbitrary and Capricious and
Serves No Public Purpose.

87. The District’s purchase of this land for purposes that it has no ability to
effectuate and at the expense of current Everglades restoration projects is arbitrary and
capricious. The only party that benefits is USSC, which continues ta control its land for
at least decades unless the District can raise nearly $800 million to purchase additional
fands plus the billions needed to actually make use of that land, The District does not

have the financial ability to take these next steps, which are necessary for its stated
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public purpase to be made a reality. Thus any claim of public use of the land is dubious,
speculative and remote. Purchasing land and indebting the public for projects an
agency knows it has no ability to undertake is an arbitrary and capricious and therefore
invalid agency action.

88. Cnce the purchase price is paid to USSC, the District will have irrevocably
committed itself to abandoning the projects in the Long-Term Plan. By replaging
projects set forth in the Long-Term Plan in favor of the non-project USSC purchase, the
District has adopted a proposed Agency Action that is contrary to the Long-Term Plan,
BAPRT, the Phosphorus Rule, and the water quality of the Everglades and the Lake. To
date, the District has not proposed any alternative projects to replace those that will be
cancelled or delayed, has not indicated where the funding for any such alternatives
would come from, and has not shown that a modified long-term plan after the USSC
acquisition wiil be the “best available phosphorus reduction technology” as the
Legislature found was the case with the current, now largely abandoned Long-Term
Plan.

89.  The delay caused by the Agency Action will add vears or decades to the
compliance period for the Everglades phosphorus criterion [Fla. Admin Code R. 62-
302.540}. If it is the District's intent to use this new land for projects to replace the
current Long-Term Plan, the praferential lease and the impact of the Purchase Debt will
add a decade or more to the time needed to move toward water quality compliance.
No meaningful evaluation of the effacts of this delay has been undertaken by the

District. Ugon information and belief, as part of a concerted effort to thwart and evade
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review, the District defayed any such analysis until after its Governing Board approved
the Agancy Action.

a0, Because of the District’s lack of analysis of the critical issues discussed
above, the Agency Action is arbitrary and capricious.

ol. Upon information and belief, other legislatively-mandated projects will
also be affected and either cut or delayed as 3 result of the Agency Action, including,
inter afia, the projects needed for the Lake Okeechobee Protection Program. Failure to
tmnely complete such projects could place the District in violation of the Northern
Everglades and Estuaries Protection Program, section 373.4595, Florida Statutes. These
statutory violations independently render the Agency Action invalid, and the failure to
properly analyze the impact on, inter afia, Everglades and Lake water quality compliance
renders the Agency Action arbitrary and capricious.

GOVERNING RULES AND STATUTES

G2 For the reasons set forth in this Petition, the specific statutes and
regulations requiring that the Agency Action be declared invalid include sections
120.56%, 120.57, 373.089, 373.093, 373.139, 373.1391, 373.4592, and 373.4595, Florida
Statutes, and chapters 40E-61, 40F-63, 62-302 and 28-108, Florida Administrative Code.

RELIEF 50UGHT

The ultimate relief sought by Petitioners is an administrative determination that
the Agency Action is invalid for the reasons set forth above.

WHEREFORE, Petitioners request that:
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1. The South Florida Water Management District determine that this
Petition contains all of the information set forth in section 120.54{5¥b}, Florida Statutes,
and is substantially in compliance therewith;

2. The Petition be referred to the Division of Administrative Hearings
{DOAH) for the assignment of an Administrative Law ludpe for the conduct of a formal
administrative hearing on the merits;

ES A Recommended Order and Final Order be entered declaring the Agency
Action invalid; and

4. Such other relief as may be warranted.

Dated: June 3, 2009

38



Respectfully submitted,

Diane D. Tremor

Chris H. Bentlay

ROSE SUNDSTROM & BENTLEY
2548 Blairstone Pines Drive
Tallahassee, Florida 232301
(850) 877-6555

dtremor@rshattorneys.com
-and -

loseph P. Klock, ir., Esq. FBN 156678
Gabriel E. Nieto, P.A. FBN 147559
JuanCarlos Antorcha, P.A. FBN
RASCO KLOCK REININGER

PEREZ ESQUENAZI VIGIL & NIETO
283 Catalonia Avenue

Coral Gabies FL 33134

305 476.7111

305.476.7102 Facsimile
ikicck@rascokiock.com

gnieto@rascoklock.com

ek

By:

losaph P. Klock, Jr.
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AMENDED AND RESTATED AGREEMENT FOR SALE AND PURCHASE

THIS AMENDED AND RESTATED AGREEMENT FOR SALE AND PURCHASE
(this “Agreement™) is made as of May /3 , 2009, by and amopg UNITED STATES SUGAR
CORPORATION, a Delaware corporation (“Parent™), SBG FARMS, INC., a Florida
corporation (“SBG”) and SOUTHERN GARDENS GROVES CORPORATION, a Flerida
corporetion  (“SGGC™ (collectively, “Selling Subsidiaries” end, logether with Parent,
individually and collectively, the “SELLER™, and the SOUTH FLORIDA WATER
MANAGEMENT DISTRICT, a public corporation created under Chapter 373 of the Florida
Stabrles, 25 BUYER (topether with ils successors and assigns, “BUYER™). BUYER and cach
SELLER are referred 1o herein individualy as a “Party” and collectively as the “Pariies ™ Each of
the Parent snd BUYER shall furnish {o the other an original of this Apreement executed oo its
hehalf promptly after cxecution.

For and in constderation of mutual covenants sef forth herein and other guod and valuable
consideration, the sufficienicy and receipt of which are hereby ackmowledged, and in further
consideration of the teons =nd conditions hereinafier set forth, the parties heveto, intending to be
legatly bound, agres es follows:

i, A EMENT T L AND BUY

a. SELLER and BUYER have previously entered into an Agreement for Sale and
Purchase dated December 25, 2008, as amended by thal certain First Amendmwent
to Agreermnent for Purchase and Sale dated Jenuary 15, 2009, that certain Second
Amendment o Agreement for Purchase and Sale dated February 12, 2009 and
that certain Third Amendment fo Agreement for Purchase and Sale dated March
12, 2009 (coliectively, the "Original Agreement™) for approximately 180,000
zores.  In connection therewith, SELLER and BUYER have npw agrecd 1o
amend znd reslate the Onginal Agreement Lo provide, among other things, that
SFLLER shall sell and BITYER shall purchase approcdmetsly 72,813 acres on
the Closing Date and BUYER shail thercafter have an oplion to purchase the
remaining approximately 107,817 acres in accordence with the provisions hereof.
Accordingly, by execnlion of this Agreement, the Original Agreement shall be
deemed to be completely amended, restated, replaced and superseded by the
terms of this Agreement. '

b. ‘The SELLER hereby agrees to sell {0 the BUYER and the BUYER hereby apress
to buy fom the SELLER, subject o the terms and conditions hereinafer set
forth, that certain real properly locaied in Hendry, Glades, and Palme Beach
Counties, Florida (cotlectively, the “Countles™), legally described in Eghibit
TAM attached hereto and made a parl hereod; it being underslond thai the purties
anticipate that the total acreape of the Premises shall he approximately seventy-
twe thousand eight hundred hirieen {72,813} ccres, topether with i) and singuinr
the rights, tenemends, heredilaments and appurlenances therefo belonging or in
anywise apperlaining (hereinafler referred {0 as the “Premises™); it being agrees
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that in no evenl shal] the Premises inchide any unharvested citrus and planted
sugar cane ¢rops, which Seller shall retain subject io the terms of the Lease
{provided that pursuant to the Lease any cane stubble existing at the end of the
Lease term shail belong to BUYER). Subject to the Title Exceptions, the
conveyance of the Premises will include, without Bmitation, all citrus groves,
fixtures, buildings, strwctures, Improvements, pumps, pump motors, pamnp
stations, culverts, ditches, canals, levees, roads, bridges, and all other irripation
znd drainape works and infrastmeture Jocated on the Premises and any and all
other right, title and interest in and to the Premises, including but not limited o
all logs and timber tights, ail water fights, all minera? riphts, all oil &nd gas rights,
all pastorape rights, all grazing rights and all other rights connesled with lhe
beneficial use and enjoyment of the Premises; as well o5 all right, fitle and
interest in a)l elieys, roads, sireels, sireams, capals, ditches and other waler
bodies located on the Premises, appurtenant o the Premmises or which may
provide access fo the Premises; and all right, fide and interest in 2oy alleys,
roads, sirects and essements included within the Premises, appurtenant to the
Premises or which may provide access to the Premises.

c.  Notwithstanding anything in this Agreement fo the contrary, but subject to Lhe
express conditions of this Agreement, in no event shall any of SELLER s o
BUYGR's rights or obligations hereunder be deemed fo be conditioned upon
BUYER enteting imic any third party agreements including, without lmitation,
real property swaps, asset purchases or sales, or real property purchases or sales.

d  Shouid BUYER determine hefors or afler Closmg thal minor adjustrnents to the
relative boundaries of the Premises and SELLER’s refained lands (bul only to the
extert thal SELLER then owns such lands} would advanee BUYER's purposes
for the Premises, SELLER and BUYER agree to mutually and ressonzbly
gooperate o consider whether a mutually agreeable land swap ecan he
implemented, without additions! consideration, 1o sccotnpiish such ohjeclive, it
Being agreed ihat if efther Party determines that soch swap canool be
sccomplishied on iorms and conditions acceptable thereto, then such Party may
elect to no! enter into such land swap without any further obiipation or Hiability,

2. PURCHAQE PRICE

The purchase price for the Premiscs is FIVE HUNDRED THIRTY-SIX MILLION
FOUR HUNDEED EIGHTY-SEX THOUSAND ONE HUNDRED EIGHTY ANTY No/IG0
U.S. Dollars {$536,486,180) (the "Purchase Pricc”) payable at time of Closing by 2 wire transfer
in ynmedistely available funds from BUYER to Title Company (“Closing Apent™,. lo be
disbursed by the Closing Agent by wire transler in immediately available funds to SELLER at
Closing, subjest only to the prorations and adjustmenis ss olherivise provided in this Apreement.
The Purchase Price is subject 1o adjustment based upon 37.368.00 per acre muitiplied by the
actual amount of acres veflected on the Surveys (as defined in Section 5}
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3. IMEFOR ACCEPTANCE

This Agreement shai] not be effective unless it is execuled and delivered by the SELLER
to the BUYER on or before May 12, 2009, and is cxecuted by the BUYER on or before May 14,
20609, Notwiihstanding the foregoing, in the event this Agreement is executed by the SELLER
and delivered 1o the BUYER afier May 12, 2009, BUYER, in BUYER's sole and absolute
discretion, may exiend said date natil the date the BUYER actusliy receives this Agreement fully
executed by the SELLER. The effective date of this Agreement ("Effective Date™, for purposes
of performance, shall be regarded as the dole when the BUYER has signed this Agrecment.
Acceptance and execution of this Agreement shall void any prior contracts or agrecmenis
between the parlies concermuy the Premises unless incurporaled by reference harein

4. L DATE

Svbject to the lenns and conditions of this Agreement, unless this Agreement shall have
carlier terminated in accordance with its termis, the conpwmmation of the sale and purchase
f the Pramises (the “Closing’ shall occur {a) on or befors ninety (90) dsys after the later 1o
ceur of: {1} Validation, or {11} the expiration of the Solication Pered (as defined in Section 25
tow), at the offices of SELLER’s counsel in West Palm Beach, Florida, or (b) 2t such other
ime, place and manner {including via facsimile or elecironic transmission) sy may be mutually
te i writing {without any oblipation to do 30} by the Prtics hereto {such ime and date on
hich the Clesing occours being referred to herein as the “Cloging Time™ and the “Closing Date™,
spectively). Notwithstanding the foregoing, either SELLER or BUYER may krminale this
greement by written notice 1o the other if Validation has not been issued by March 31, 2610
"Dutside Date™).

5. G INCE OF E

a. Swvev. As of the Effective Date, SELLER, at BUYER’s request, has caused
surveys of ands to be prepared which include, among other lands, all of the
Premises (each, a “Pdor Survey™ and collectively, the “Prior Surveys™). BUYER
agrees that it shall reimburse SELLER fn the amount of $5,775,000 in cotmection
with the preparation of the Prior Surveys within forty-five (45) days afier Uie
Effective Date (it bring understood thal this obligation shall survive any
tlermination of this Agreement), Any additional cost or expense of the Prior
Surveys in excess of $3,775,000 shall be bome by SELLER. BUYER, at
BUYER’s soic cost and expense, shall directly contract for and shall cause the
Premases to he separately surveyed, which separate surveys {each, a “Survey™ and
collectively, the “Surveys™} shall: (3} be mede by a duly licensed Florida
surveyot; (it} be prepared in acoordance with the minhmwm technica! standards
58t forth by the Flonda Board of Land Surveyors pursuant to Section 472027,
Florida Statutes, and Chapter 61G17, Florida Administrative Code and thoze
ceriain requirements sot forth in Schedule S.a. uniess otherwise agreed to by
BUYER; (1) not be required o reflect improvements located within the
boundaries of the Premises, except a5 may otherwise be required by Schedule
3.&; () contain a lepel description of the Premises {or applicable porlion

3
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thereof); and (v} contain a cerfificate in favor of SELLER, SELLER’s counsel,
BUYER, BUYER's counsel, the Title Company (as defined herein), the Title
Agemt {as defined herein), the corporate ifmstee issuing the Cerlificates of
Participation, any credit ephancer securing the Certificates of Participation and
ofher Persons as ressonsbly designaled by BUYER, Upon receipt of any Survey
by BUYER, BUYER shall gromptly deliver certified copies of the same fo
SELLER, in the number of copies reagonably requested by SELLER 2t BUYER s
expense. BUYER shall provide SELLER with written notice of any objections to
the Surveys (the “Survey Obiections™) within thirty (30) days afler receipt of the
same, it being agreed that BUYER shall deemed lo have accepted the matters
disclosed in the Surveys 1o the extent BUYER does not timely provide notice of
such Survey Objections within such 30-day period. From and after the Effective
Date, BUYER shell approve in writing the scope of work, including the cou
thercof, for the Surveys, and upon such epproval, BUYER will direct the
surveyors to prepare the Surveys in accordance with a contract directly botween
BUYER and the surveyars. BUYER shall pay the cosls of such Surveys no more
frequently then montily within thirty (34) days after recsipt of invoices thereof
(il being understood that this obligation shall survive any termination of this
Agreement). Priorto Closing, BUTYER, al BUYER's sole cost and expense, may
request updates of the Survey from lime to time {the “Survey Updates™.

Title Bipder, SELLER has received Chicago Title Inswrance Company {“Title
Company™), Commitment Report No. 300804668 (Dreft No. 3) dated Fune 30,
2008 as to lands in Glades County, June 19, 2008 as 1o Jands in Hendry County
and July 3, 2008 as to lands in Palm Beach County which included the Premises
(collectively, the “Orginal Commitment), fogether with copies of the
exceplions scf forth thereinn The Odginal Commibtraent is acceptsble o and
gpproved by BUYER subject to the objections raised in BUYER’s letter to
SELLER. dated February 6, 2009, except for ohjections to Mos. 16, 68, 191,
194X, 194Y, 1942, 194A A 267, 287A, 288 and 494 (solktly 1o the cxtent tha
such title exception cnewnbers the Premises} of Schedute BT of the Original
Comrutment and the objection {0 oil, gas and minezal reservations set forth in
Parsgraph No. 24 of such tetler {sclely 1o the extent that sech title exceptions
encumber the Premises), which ohbjeclions BUYER hereby waives (the
ohjections set forth in such letler that are not waived as set forth above and which
relate to the Premises are hergin called the “Tide Objections™. SELLER shall
have vty (30) days after the Effective Dale Lo cause the Title Company to issue
and deliver 1o RUYER a title binder or binders for the Premises with legible
copies of the deeds vesting Htle in, and conveying title from, SELLER and all
mstruments  affecting title attached therete (collectively, “Title Binder'™,
commitung the Tide Company to issue in BUYER's favor an ALTA (tie
insurence policy or policies insuring BUYER's inlerest w the Promiscs
{ecllectively, the “Title Policy™) in the amount of the Purchase Prce {it being
apreed that separate policies may be issued for each portion{s) of the Premises
that are owned by cach of Parent and #ts Selling Svbsidiarivs so long as the
agprepsle nmounl of the title ipsurance is equal to J00% of the Purchase Prico).
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BUYER shall provide SELLER with writien notice of any objections to the Title
Binder within thirty {30} days afier receipt of the same, it beiny agreed that (A)
BUYER may crly object (o matters in the Title Binder that have not already been
approved of deemed approved by BUYER in the Ddginal Commitment or the
Survey (i.e., matters other than the Title Objections or Survey Objections) and
(B) BUYER shall be deemed to bave accepted the matters disclosed in the Tille
Rinder to the cxient BUYER does not timely provide notice of the such
objections within such 30-day period {eny such timely written objectious io the
Title Binder are horein called the “Additiogal Title Objectiong™). Prior fo
Closing, BUYER may request updates of the Title Binder from time to time (the
“Title Updates™. BUYER shall provide SELLER with written notice of any
objsctions to the Title Updates or Survey Updates within thirty {30} days after
receipt of the same, it being agreed that (A) BUYER smay only object to matters
that have not elrcedy boen approved or deemed epproved by BUYER in the
Original Commitment, the Title Binder or the Swrvey or any prior Title Updates
or Survey Updates and {B) BUYER shell be deemed 1o have accepled the matters
disclosed in the Title Updates or Survey Updates to the extent BUYER does not
timely provide notice of the such objections within such 30-day period {lhe
Survey Objections, Title Objections, Additional Title Objections and any timely
objections to Survey Updates and Title Updates as provided above are
coliectively referred to herein as the “Objectiops™). The amounts of re-insuranee
obtained by the Title Company and the title companies providing such re-
insurance shall be reasonably acceptable to the Parfies. Assuming that BUYER
doss not terminale this Agreement pursuant to Seetion 7.m.xvi, then, at the
Closing, BUYER shall accept fitle to the Premises and the Title Policy, subject to
the follawing {collestively, “Title Exceptions™):

i. Real property taxes, assessments and special district levies that are not yet
duc and payable, for the year in which the Closing oteurs, and for
subseqnent years; and

i All of those cerlain matters set forth on Schedyle B-1I to the Title Bindes
and any updates thereof and any matters that may be shown by the Survey,
in each case, as of the Closing Date, subject to SELLER s obligation 1o
cure Curable Title Defects, if any, as defined in and pursuant to Section
5.¢. below.

Owner's Affidevit, Curable Title Defects. SELLER shall: (i) deliver to the Title
Company the Owner’s Affidavit at Closing, together with any other custormary
resolutions that may be required by the Title Company to cvidence the corporate
authority of each SELLER to enfer into this transacfion und convey its respective
rights, title, and interests in and 1o the Premises to BUYER; and (ii} be absofutely
obligeted to salisfy, discharge or release of rccord or insure over at Closing (A}
any and all mortgages, consensual liens (i.e., signed by the appropriate SELLER},
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construction liens Filed under Chapter 713, F.8., Notices of Commencement {as
defined in Seciign 713.81{22}, Florida Statutes) and final and unappealsbie
Liquidated judgments as to which & SELLER has been duly served (i.e., not a
default judgment without notice}, all regardless of amount, which ehcumber the
Premises, (B) any liquidated default judgments and other liens as to which the
fixed amount to discharge the same ¢an be ascertained from the face of the lien
ingtrument, ali up to an aggregate amount of ONE MILLION TWO IHUNDRED
THOUSAND AND NO/1G0 U.5. DOLLARS {$1,200,000.00} (collectively, the
“Cursble Title Defects™, in ¢ach case, without any obligation to commence any
action or proceeding inm connection therewith. Other than the Cureble Title
Defects, in no even! shall SELLER he deemed tu have any obligation to cure any
other title or survey matters (including the Objections that are not otherwisc
expressly referenced in clanses (3) and {if} above); provided, however et pror
10 or at Closing, SELLER shall, at its solc cost and expensc, salisfy, solely o the
exient lhat the seme are included in the Tille Binder, ltems Nos. i{a), 2 (solely
with respect to mortgagors), 3, 4, 5, 6, 7, B, 10 and 12 set forth in Chicago Title
nsurance Company Commitrrent Reperl No. 300804668 (Draft No. 2) dated
Seplember 17, 2008, and Item No. 14 in Endorsement No. 2 to Comumnitment
Report No, 360804668 (Draft No. 2) issued by the Title Compeny dated October
14, 2008, solely as the same relate {o the Counties within which the Premises are
located and not any other countics (e.g., SELLER may obtain a partial release of
moHgage(s) to release the Premises from aay such morigages bul nol release the
portion of any property nol being conveyed by SELLER to BUYER).

Title Agent. All thle insturance shail be issued by en authorized agent (“Iiti:
Apent™ for the Title Company, and both SELLER and BUYER hereby waive
any conflict which may exist by virtue of the Title Agent also serving as legal
counsel o SELLER.

incumbranees arising : i jate of this Agieement. From and after
the Effective Date, SELLER sheil not execule or record any agreement or
instrument in any way affecting the title to the Premises or grant, convey,
encumber, lease {except as olberwise provided in Section 12.3.3vil) or consent to
the imposition of any additional len on any portion of the Premises without
BUYER's prior writlen consent; grovided, however, that BUYER shai) not have
nny right to object to SELLER’s recording of any insinuments, for eorrective title
instruments o in connection with'zny fmancings or refinancings permitled by the
terms of this Agreement. ) :

Removal of Portions of the Premises. Prior to Clasing, BUYER has the sight to
unilsterally elect to remove any portion of the Premises that is subject to any title
or survey matters objectionable to BUYER sa long as there is no reduction in the
Purchase Price. BUYER and SELLER may mutrmnlly agrec, cach in their sole
and absolute discreion without any obligation to do s6, as to any removal of any
portion of the Premises that is subject 10 any title or survey matters objectionable
to BUYEK as o which BUYER is requesiing a reduction in fhe Purchase Price,



provided that if the Parties cannot agree, each in their sole and absolule
diseretion, then BUYER’s sole remedies shall be (x) {o terminate this Agreement
pursuant to Section T.axvi , or (y) to remove the portion of the Premises without
a reduction in Purchase I'rice. Notwithstanding the foregoing, BUYER shall
nave the right to exclude from the Premiscs up to Cue Hundred Twenty (120}
acres of land that is uninsurable (without additional cost to BUYER, unless
SELLER elects to pay such additional insurance costs) or contains obligations
that are prohibited by Jaw as applied to BUYER, in which cvent BUYER and
SELLER shall aulornatically adjust the Purchase Prce by an amouni equal {0 the
aggregete sum of the value for each such acre exciuded {based upon the
applicable value(s) sct forth in Schedule 5.f attached hereto). In the event that
any portion of the Premises is removed from the Premises as permitied under this
Seetion S.f. (i} BUYER shell provide access and utility {including drainage)
casements to SELLER, in form and substance {including nights of relocation)
reasonably acceptebic to SELLER and BUYER, ¥ such casements are necessary
in order for SELLER 1o coutinue to have fegal and physical eccess and to
preserve cxisting drainage (io the extent practiceble over existing rowds and
drainage arcas) {o and from such property, together with any sppliceble utility
gervice, and (i} SELLER shell provide access and utility (including grainage}
eascrpents 1o BUYER or a third perty to whom BUYER has sold # portion of the
Premises, in form and substance reasonably acceptable to SELLER and BUYER,
if such capements are necessary in order for BUYER or such third party to have
legal und physical access and lo preseive cxisting dratnage {to the sxtent
precticable over existing roads and drainege ascas] lo angd from the Premises (or
affected portion thereof), together with any epplicable utility service.

g Title end Survey Costs. SELLER shall pay: (i) any and all costs {(including search
charges and premiums) required for the issuance of the Title Binder and
continuations and extensions thereof {including aay and all updutes thereof) and
the Tile Policy, vther thun uny costs for the issusnoe of any endorsemeniy; and
(i1) the costs of the Prior Surveys 1o the extent they exceed $5,775,000. BUYER
shall pay: (a) any costs for the issuance of any desired or applicabic
endorsements to the Title Policy: (b) $5.775,000 to SELLER in reimburrement of
the costs of the Prior Surveys within forty-five {45) days after the Eflfective Dale;
and {c) the costs of the Surveys and any Survey Updates.

h.  Title Insurance Policy. SELLER shall request the Title Company Lo jssue a Title
Binder that commits o issue a “Formerly American Lund Title Association
Owner's Policy Form B-1970 (Revised 10-17-76 and 10-17-84Y"  without
creditor’s rights exceptions (the “i970 Policy™). SELLER and BUVYER shall
provide any reasonable documentation in their respective possessivn requesled
by the Tifle Company in conncction with the issuance of such 1970 Policy,
nrovided that SELLER shail have no obiigation to deliver such 1970 Policy.

i Quit-Claim Deeds, SELLER agrees, at any lime afley Closing upon wrhtlen
request of BUYER, to execule any cotrective quil-claim deeds that may be
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necessary to effectuate this transaction, including the conveyance of strips, gaps
anidd gores. This Section 5j. shall sarvive Closing.

SELLER'S DELIVERIES

SELLER shall meke available to BUYER, o the extent in SELLER's possession
or reasomable control, the following documents and instruments related io the
Premises within 1en {10) days afler writfen request of BUYER, except a5
specifically indiceted:

i. Copies of any reporis or studies {(including engineering, environmental,
soil borings, and other physical inspection reports) with respect to the
physical condition or operetion of the Premises, if sny.

i, Copies of ali licenses, variances, waivers, permits (including but not
Umited to o}l surface water managemen! permiis, wellund resource
permits, consumplive us¢ permits and cnvirorrmental resourct permits
issued by the BUYER), authorizations, and approvals required by law or
by any governmental or privade asuthority having jurisdiction over the
Premises, or any poriion thereof (the "Ciov ental A is"), as weil
ss coples of afl unrecorded inslruments which are matensl {0 the use or
operation of the Premises, if any.

i1, Copies of all contructs, sgresments, insurance polcies and all olher
information 1o the exteat related to the Prerpises and reasonsbly necded by
BUYER to evaluate this transaclion.

iv. Copies of repons showing the pereage of sugar cane planted, the tons of
sugar cane harvested from such planted acreage, and the “sucrose % cane™
of such harvested ncrcage, in order to facilitate lend exchanges or
disposittons related to swrplus portions of the Premises by BUYER,
subject to the trade secret protaco} esteblished by SELLER.

Witl: respect to any such information mede available to BUYER pursuant to this
Sectiop 6.8, that is proprietary or “Trade Secret” (as defined under Section
£12.081, Florida Statutes), BUYER shal Jfollow the trade secrst protocol
established by SELLER atlached hereto as Scheditle §:2.).

Notwithstanding the foregoing, in no event shall SELLER be ebligated to provide
any (i} financial or accounting information {¢.g., pro-formas, tax retums,
production reports, financial staterments, appraisals, etc), other than reports listed
in subsection {a)(iv} above; (ii} confidential infonmation (i.e., subject io e
eonfidentiality agreement with another party); (iil) information that is propriziary
{except for the information described in Paragrmph 6.4 above), or (iv)



information thal pertains to SELLER’s business operations or assels other than
the Premises.

c. As of or promptly after the Closing Date, to the extent uansferable, SELLER and
BUYER shall take such actions as am necessary to modify or transfer all of the
Govermmental Approvals of each SELLER relating to the Premises in accordance
with Exhibif 6, atiached hersto {inciusive of any related land owner
agresments), sublest to the rphl of SELLER to conimnus its agricultural
operations on the Prepuses pursusmt io the Lease and io continue SELLER's
agricultural operations on any other real property leased by SELLER, it being
agteed thal BUYER and SELLER shefl mutuslly and reasonahly cooperate to
enguees thal SELLER continues to receive the legal rights and entitlements
afforded under the Governmental Approvals for such operefions. In additon, o
the extent permaitted by applicable law, BUTYER shall be Jisted as owner and
SELLER shall be listed ms an operslor andfor joinl permiltee under any
Governmental Approvels during the term of the Lease; provided, however,
nothing in this subpampraph c. shafl be deemed to impair or limit BUYER s
reguletory rights to enforce the conditions of any Govenmments#t Apmoval that
BUYER hss issuzed or to obligate BUYER to issue any Governmental Approvals
ot to obligale BUYER, as purchaser under this Agreement, t0 take any action that
conflicts with the enforcement obligations of e relevant repgulatory apencies.
This Section shal! survive Closing,

d.  BUYER shall {and BUYER shal] cause BUYER’s Representatives) o keep any
and all writlen or verbal information provided by SELLER or SELLER's
Representatives, or otherwise obtained by BUVYER, either prior lo or afler the
Effective Date, with respect fo the Premises or the transactions confemplated
hereby, in sinct confidemes in accordance with the tenws and conditions of that
certain Confdentiality Lester doted July 5, 2008 between Parent and BUYTER, »
copy of which iy attached hereto 2s Schalule 6.4, “BUYER's Represcinatives™
means any and all of BUYERs directors, officers, officials and employers, legal
counsel, consultants, confraciors, agents or other represenfatives engaged by
BUYER in conmection with the acquisition of the Premises, and investment
bankers and underwriiers engaged by BUYLER to structure and issue the
Certificates of Participation or the refinancing of the Certificates of Participation,
“SELLER’s re ives” means any and afi of SELLER's direclors,
officers, officials and employess, legal counsel, consultaints, contraciors, agents
or other representatives engaged by SELLER in connection with the conveyancs
of the Premises.

1. ADDITIONAL CONDITIONS PRECEDENT TO CLOSING

a in addition to @l other condilions precedent to BUYER's obligation to
consumnrnate the purchase and sule conttmplated herein or provided elsewhere in
this Agreament, the following shall be additions] conditions precedent to
BUYER's obligation to consemmate the purchase and sale confemplated herein:

o
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1il.

iv,

i,

The physical condition of the Premises shall be in all matcrial respects the
same on the date of Closing 35 on (he Effective Dale of this Agreement,
rezsongble wear and tear excepied.

At Closing, there shall be no litigation or administrtive egency or olhier
governmental procesding of any kind whatsoever, pending or lhreaiened
which afics Closing would, materially adversely affect the valve of the
Pramises.

On the day of Closing, the Premises shall be in material compliance with
all applicable federel, state and local laws, ordinances, statules, rules,
regulations, codes, requirements, licenses, permaits and anthorizations.

Validation and Cettificates of Participation. The Validation shall have
oceurred and ihe Certificates of Participation shall have been issued and
delivercd with an average rate of isterest not to exceed 7.5% and a2 final
maturity {assuming scbstantiaily level debt service) of 3D years and in &
par amount sufficient lo genersale procecds to pay the Purchase Price and
Clase, and othsrwise upon terms and conditions which are substantially
similar to those terms and conditions of the prior issuance of certificates of
participation by BUYER as more particularly described on Schedule
7.a.y and otherwise materially consistent with and net in contlict with the
iaws of the State of Florida and BUYER's policics and procedures relating
to finaneing, BUYER's fnencial plan and projections and BUYER's
capital expense programs. For purposes of this Agreement, “Validation™
means a final judgment shall have been issued by the Circuit Court in and
for Palm Beach County validating the Certificates of Farticipalion
pursuant to Chapter 75, Florida Statutes and either {1} no Umely sppeal has
been taken and the time for taking such appeal has expired or {ii) in the
event of an appeel, such final judgment shall have been affirmed by the
¥lorida Supreme Couri and shall have berome final and not subject (o re-
heuring or foriher appeal. “Certificates of Partigigslion™ are defined as
certificates of participation evidencing undivided proportionate intercsts of
the owners thereof in besic lease paytrents to be made by the Govorning
RBoard of BUYER, as lessce, pursusnt to a iMaster Lease Purchase
Agreement with the Leasing Corp., a5 lessor, in an aggregate amount, that,
when combined with any other funds to be paid by BUYER at Closing,
shall equal the Purchass Price,

BUYER's lendet/financing trustee/credii  eshancerunderwriter  (the
“Credit Provider™) shall have approved the form of the Lease,

All of the representations and warranties of SELLER contaned in this
Agreement, including but not limited to those contained in Faragreph 12,
shall be tmie and comect in all material respects as of Closing (provided,
however, that the foregoing materiality standard shall not apply o any
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viH,

ix.

xif.

Xiit.

ETL 337009 22

represeniation or warranty that is already qualified t0 a materialify
standard}.

The conveyance contemplated by this Agreement is not in violation of, or
probibited by, any privale restriction, governmenptal law, ordinances,
statute, rule or regwlation, including but not Hmited W applicable
governmental subdivision or platting ordinances,

Intentipnally Deleled.

There are no judicial, sdministative or other legal or governmental
proceedings, including bul not limited to proceedings pursuant fo Chapter
120, Florida Statutes, (iled or pending with respect to, or which affect, this
Agreement or the transaction which 12 the subject of this Agreement.

SELLER shall have funded (he Genersl Escrow Fund pursuant 1o the
General Escrow Agreement, which shatt be in form and substance attached
herelo as Exhibit 7.u.x (“General Escrow Agreement™).

Performance. Each of the covenants, obligations and agreements o be
performmed by each of SELLER on or prior to the Closing Date pursuant io
the terras of thiz Agreement shail have been duly and fulty performed in
all materizl respects (provided, however, thet the forcgoing materiality
standard shall not apply to any covenant, obligation or agreemcnt that is
already qualified {0 a materiality standard).

Closing Deliveries. SELLER. or such other applicable party shall have
excenled and delivered to Closing Agent the documents specified 1w
Section 11 that are to be delivered by SELLER or such other spplicabie
party, each dated as of the Closing Date.

Board Resolutions:; insumbency Certifivates, BUYER shall have reeeived
from each SELLER copies of (8) within forty-five (45) days after
Vatidation, resoludions of {I) the Board of Directors {or comparable
anthotitative body) of such SELLER, and (i) solely if SELLER
determines that il will seek stockholder approval, the stockholders of such
SRLLER, muthorizing the execution and delivery of this Agreement sod
the Related Agreements and the consummation of the transactions
conterplated horeby and therchy, certified by the appropriatc officer of
zach SELLER, and (b} a certificate as to mcumbency and signatures of
officers authorized to execute this Agreement and the Releted Apreements,
and {c) a cerdificate dated 2 of the Closing Date and validly execoted by
an appropriste offiver certifying that the conditions specified in Section
7.8.xj. have been satishied.

T
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XV,

xvi,

xvil.

xviil

Xix.

Legal Opinion, BUYER shall have teceived a legal opimon regarding the
autherity of SELLER io coter info this Agreement from SELLER’s
counsel in the form of £xhibit 7.a.xiv.

The Parties hercto acknowledge that, concurrently with the Clesing,
BUYER intends to cuter into r ground lease agreement with the South
Florids Water Management District Leasing Corp. {the “Leasing Corp.”)
which will encumber BUYER's interest in the Premises in order to
facilitate the issvance of the Cerificates of Participation. At Ciosing,
SELLER, BUYER, the Leasing Corp. and any lender/financing trusies that
may have received an assignment of the Leasing Corps or BUYER's
leaschold interest m the Premises, shall exepute and deliver & Non-
Disturbence, Subordination and Attomment Apreement in form and
substance reasonably acteptable to ali of such parties (the *PDEA™.

BUYER shall be salisifed in its sole and absolute discretion: {x) that the
1976 Policy has been Issued; {y) that the Ohjections have been resplived;
and () with any new malters set forth in any Titde Updates or Survey
Updates that bave not nlready bzen approved or deemed approved by
BUYER {i.e., matters other than the Ohjections).

The Closing Affidavit, if any, delivered by SELLER to BUYER pursuant
to Section 12.a.xvi. shall be setisfactory to BUYER.

BUYER iz satisfisd that no evenie have ocowred since the Effective Date,
and no conditions exisled as of the Effective Date which were unknown to
BUYER, that would cause the amount of debt and debt service necessary
to fmance this tansaction io adversely affect the financial capacity of
RBUYER o continue to fulfill its statolory, conivactual and other legal
obligations and mandates based or its historical and projected operations.

The easements have been mutually agréed upon by the Parties pursuant to
Sectjon I11.0.3ii.

The Relocalion Agrecment bag been mutually agreed upon by the parties
therete purspant to Section 19.f

Shouid any of the condihons precedent to Closing provided in Section 7.3, above
fail to opcur, theny BUYER shall have the tight, in BUYER's sole and absolule
discretion, to terminate this Agreement upon which, except as otherwise
pravided in Sectiog 15 of this Apreement, both Parties shall be released of all
obligations under Mis Agresment with respect to each other.

in addilion le all other conditions precedent fo SELLER's obligation to
consuminate the purchase and sale contemplated herein or provided elsewlicre in
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this Agreement, the following shali be additiopal conditions precedent to
SELLER's obligation to consummatc the purchasa and sele contemplated herein:

iit.

™.

i,

vii.

FiL, 35107022

All of the representations and warranties of BUYER contained n this
Agresmert, including but not limited to those contained in Section 12 (but
excluding BUYER's representation in Section j2.c.vi), shall be true and
correet in all material respects as of Closing {provided, however, thai the
foregoing materiality stendard shall not apply to any represcntation or
warranty that is already qualified to s materiality standard),

The conveyance conlemplated by this Agreement is not in violation of, or
prohibited by, any privale restriction, povermnmental iew, ordinances,
statute, rule or regulation, inchuding bwt ot limited 1o applicable
povernmental subdivision or plaliing vrdioanoes.

There are no judicial, sdministrative or other legal or govermmental
proceedings, including but not limited to procesdings pursuant to Chapter
120, Florida Statutes, filed or pending with reapect to, of which affect, Lhis
Apreement or the transaction which is the subject of this Agreement.

Performanca. Fach of the covenants, obligations and agreements to be
performed by BUYER on or prior to the Closing Date pursuant o the
terms of this Agreernent shell have been duly and fully performed in all
matcrial respects (provided, however, that the foregoing maeteriality
standard shall not apply to any covenent, obligation or agreement that ig
already qualificd to a materiality standard).

Closing Deliveries. BUYER or such othor applicable party shall have
excouted and delivered to Closing Agent the documents specified n
Sectipn 11 that are to be delivered by BUYER or such other appliceble
party, each dated as of the Closing Date.

Roard Resolutions: Incumbency Certificates, SELLER shall have received
from BUYER copies of (a) the resolution of the Governing Board of
BUYER authorizing the execution and delivery of this Agreement and the
Related Agreements and the consummation of the transactions
contemplated hereby and thereby, certified by the appropriate officer of
AUYER {the “BUYER’s Approval”), and (b} o certificate ng to
incumbency and signetures of officers authorized fo execute (his
Agreement and the Releted Agreements, and (<) # certificate dated as of
the Closing Drate and validly exccuted by an appropriate officer certifyong
that the conditions specified in Section 7.¢.iv. have been satisfied.

At Closing, SELLER, BUYER, the Lessing Corp. and any
lenderffinencing trusles that may have received an assignment of the
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Leasing Corp.’s or BUYER's leasebold interest in the Premises, shall
exacute and deliver the WDSA,

viii. On or before forty-five (45) days after Validation, {A) the Boards of
Directors for PARENT and each SELLING SUBSIDIARY shall have each
{i} declared the transaction contemplated by this Agreement to be fair,
advisable and in the best intertsfs of its respective stockholders, and (i)
solely if SELLER determines that it will geek stockholder approval,
rccommended thal thelr respective stockholders adopt this Agrecment
prescated this Agreement to their respective stockholders for approval,
and, subject to stockholder approval, zpproved the conswnreation and
performance of the transactions confemplated by this Agreement, and (B}
solely if SELLER defermines fhat it will seek stockholder approvai, the
slockholders of PARENT and sach SELLING SURSIDIARY shall have
adopted tliis Agreement and approved the consummation of the
transactions contemplated by this Agreement, in the case of both (A) and
{B) sbove, in accordence with the applicable certificate or anicles of
incorporation and by-laws und appliceble Law (collectively, ths
“SELLER's Approvals™).

ix.  BUYER’s Credit Provider shall have spproved (he fonn of the Lease.

X. The eagameniz hove been mutvally spresd upon by the Parties pursuant to
Section 11.3.xit,

. The Relocation Agreement bas been mutually agreed upon by the parties
thereto purseant o Sectfon 194

d.  Should any of the conditions precedent fo Closing provided in Section 7,¢. above
Fail to occur, then SELLER sha)i have the right, in SELLER's soie and sbsolnte
discretion, to terminate this Agreement upon which, except as otherwise
provided in Scctiop 15 of this Agresment, both Parties shall be released of all
obligations under this Agresment with respeet to each other.

| S PRO ASSESS T8

SELLER shell pay when due all real properfy taxes, {whether d valorem or non-ad
valoremn) as well as alj pending, ceriified, confirmed and ratified special aszessment liens Jevied
againsi the Premnises through the Closing Date. From erd sfier the Closing Dete, the Lease
provides that the tepant thereunder shali pay ail real property Laxes (whether ad valorem or non-
ad valorem) acerned with respecet to the Premises in accordance with Florida Statute 196,295,

S . CONVEYANCE

SELLER shall convey iitle to the Premises to the BUYER, by statdary warranly deed(s)

14
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("Deed(s)"} af Closing, in form and snbstance attached herelo as Exhibit 9.

10, OWNERS  ATFIDAVIT/CONSTRUCTION  LIENS: ENVIRONMENTAL
ESCROW
g At Closing, the SELLER shall firnish to the BUYER en Owner's Affidavit
{"Owmer's Affidavit™), in form and substance es at{ached hereio as Exhibit 10.a.
b.  Goneral Escrow Fund.

FTI. 357070 22

i,

til.

v,

Provided that SELLER does not elect to fund the following escrow
amounts with a General Letter of Credit o5 provided below, the Cliosing
Agent shall hold in escrow (if Closing Agent Is also the Escrow Agent) or
deliver to Fscrow Agent (if Escrow Agent ig not the Closing Agent) the
following amount at Closing (which shall be pafd out of the Furchese
Price); cash in an emouni equal to FOUR MILLION AND NO/100
DOLLARS ($4,000,000.00) (the “General Escrow Fund™), which General
Escrow Fund, i cash, shell be patd by wire transfer of immediately
avpilable finds 1o an interest bearing account desipnated by an Escrow
Agent. The General Escrow Fund shall not be used for any parposes other
than those set forth In Seefjon 10.b ik

The General Escrow Fund shall be held as security for  {w} any
Envircnmental Claima thet BUYER may have under thiz Agreement; {x)
costs incwrred by SELLER o perform Additional Remediation pursuant fo
Sectiop 21; {¥) payment of one hundred thirty percent (130%) of the Final
Remediation Cost Estimale to BUYER pursvant to Secfion 21, and (2)
satisfrction of all of SELLER's obligations as provided under the Lemse
{withowt limiting BUYER's other rights and mmedies wnder this
Agreement or the Lease). The General Escrow Funed shall be disbursed in
sccordance with the General Escrow Agreement. In addition, the General
Bserow Fund shall be secunty for eosts incurred by BUYER to compiete
Additional Remediation begun by SELLER, but which has not been timely
completed by SELLER. pursuaot to Section 21, :f SELLER has notmet a
Milestone in the Additional Remediation Schedule as a resuit of its failure
to difipenly pursue spime.

in the event that SELLER elects to fund all of the General Escrow Fund
with a General Lefter of Creditl, as provided for below, then the cash to
Close payable directly to SELLER shali be jncreased by the aggregnte
amount of any such Qeneral Letter of Credit,

in Hew of cash proceeds from the Purchase Price beiny deposited as
Genera! Eserow Fund on the Closing Daie, SELLER shail have the option
(t0 be exercizsed no Iafer than ten {107 days prior to Closing), o elecl s
post a letter of credit with Escrow Agent for all the General Escrow l'und
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(the “General Letter of Crodit”), which shall be held and drawn upon by
Escrow Agent pursuant to the terms of the Genersl Escrow Agreement and
shalt be substantially in the form attached herefo as ik civ. or
atherwise in {orm snd substance ressonably acceplabie to SELLER and
BUYER., The General Letter of Credit shall not be assignable or
transferable to any treansferces, successors or assigas of BUYER, and
BUYER may nof assign or transfer BUYER's power and authonty to
meke any draws against the General Letter of Credit, except to the extent
BUYER is petmitted to assign this Agreement. I SELLER elects to past
the Genoral Letter of Credit, it shall: {{) be in the form of en irrevocable
commercial letter of credit with & term of al leasl twelve (12) months, (i)
be issued by one or more of SELLERs lenders, under its revolving credit
facility, naming Escrow Ageat, as beneficiary, (i) provide for draws as
set forth below in this subsection, and (iv) have an “evetpreen” clavse and
b renewed automatically cach year by the issuing bank, unless the bank
gives writien notice to the bencficiary at least thirty (30} days prior to the
expiration date of the then extsting Gencral Letier of Credit that the bank
clects that it not be renewed. Tf the General Letter of Credit is nol timely
renewed and SELLER has not replaced the same within ten (10) business
days prior to the expiration thereof, then Escrow Agent shall draw wpon
the smme and hold it pursuant o the terms of the General Escrow
Apreernent, and fhe terms hereof refated to the Escrow Agenl shall be
included in the General Escrow Agresment.

Y. Notwithstanding anything in this Agreement to the contrary, SELLER
shall be required fo replenish the General Escrow Fund in the event any
dishursements are rvade from the General Escrow Fand in sccordance with
the terms of this Sectlon 10 within fifteen (15} days after written notice of
any such dishursement. Any failure by SELLER to replenish the Generzl
Baerow Fund within such fifieen (15} day proricd shell eonstitute an
immediate default under this Agreement that sholl pot be subject to any
ferther notice or cure period pursuant o Section 15.¢. hereof. SELLER's
obligation 1o replenish the General Escrow Fund as provided herein shail
survive as provided jn the Genceral Escrow Agreement.

Wi, Payments shall be made fom the General Escrow Fund in accordance with
the General Escrow Aprecient.

1. DOCUMENTS FOR CLOSING
a. AL Closing, SELLER and BUYER, as apphcable, shall exccute and deliver {or
cavse 1o be exevuted and delivered) to esch other the following documents ad

msinyments:

8 the Deed,

16
TTLISTETI2




vi.

vii.

viti.

iz

xi.

x1i.

witi.

FIL 35T 12

the Owner's Affidavit,

the closing statement in form and substance reasenably scceptable to the
Parties;

a “bring-down™ certificate from each of SELLER and BUYER stating thal
the representotions and warranties of cach respective Party contained in
Sectun 123 (cxeluding BUYFER's representation in Sectipn 12.¢3) are
lrue and correct;

the Lease,

the NDBA,

the Genetsl Escrow Agreement;

an assignment and assemption of Tenant Leaves, in form and subslance us
attached hereto as Exhibit 11.a.v1;

all of the documents axd instruments required (o be delivered by SELLER
pursimnt o Section G.c. of this Agreement;

an assignment and assumption of contracts, in form and substance attached
bereto as Exhibit 11.a.3 {“Assignment of Contrgets™);

The Memorandum of Agreement;

2l other documents and instruments provided for under this Agrecinent,
required by the Title Company or reasonably required by BUYER or
SELLER to ¢onsumintate the transaction contempiated by this Agreement,
ali in form, content and substance reasonably required by and acceptable to
BLUIYER or SELLER as may be applicable,

SELLER and BUYER shall execute and deliver easements, in form and
substance reasonably acceptable thereto (and ot the sole cost and cxpense
of the Parly requesting the applicable easement{s)) with respeet to: (i)
BUYER's righl to use SELLER tailroad crossings; and (i} either Parly's
Aght 1o maintain and relocate existing whilities and/or acecess over and
across the Premises or SELLER’s reteincd property iff reasonably
necessary for the continued use and operzslion thereof (it being agreed that
the forepeing shall include a drafrage casemient, not to exceed 320 acred in
arez in favor of SELLERs citrus processing plant for a term of five (5)
years). The instruments described in clouses (i} and (1) above shall be
reasohably egreed upon prior 1o {he Closing Date.
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xiv. The Relocation Agreement.

b.  The BUYER shall prepare or cause the Closing Agent to prepare a draft ¢closing
simternent and submit it to SELLER at least fen (10) days prior to the scheduled
Closing Date,

2. R 2 TATIONS WARRANTIES

a. SELLER’s Representations. As 2 malerial inducerrent to BUYER entering into
thig Agreement, SELLER represents end warrants to and covenanis with HUYER
that the following matters are true as of the Effective Date and that they will also
be true as of Closing:

i, To SELLER's Krnowledge, the deseription information concerning the
Premises set forth in Section )| hereof is generally accurate, nnless
otherwise disclosed by the Title Binder or Survey, or any updates thereal,

i Except #s set forth on Sghednle 1Z.8ji{A) or as may be otherwisc
dizclosed on the Title Binder or Surveys ot any updates therelo, each
apphicable SELLER (2) owns fee simple record title to the Premises, and
(b) there are no outsianding options to purchase or Fights of first refusal or
regirictions on Tansferability affecting the Premises or any portion thereof.
Exvepl for the leases sel forth on Schedule 12.m.5i(B) {the “Tenant
Leases™ and the matters disclosed on Sghedule 12.2.i(A) or a8 may be
otherwise disclosed on the Tifle Binder or Surveys or any updates therefo,
none of the Promises is subject to any leese or other pecupancy agrecments
in favor of any third party.

iii. To SELLER'S Knowledgs, SELLER is oot in defsult, nor do asy
circumstances exist which would give rise to a defanlt nnder sny of the
documents, recorded or unrecorded, referved 10 in the Title Commitment
Without limiting the forsgoing, except as set forth on Schedyle 12a.it,
SELLER has nof rveceived any written notice from the appropriate
governmental entity {x) that SELLER is nof in compliance with any
Governmental Approvel or (y) thet SELLER is nof in compliagee with all
applicable federal, state, county or other govemnmental laws, ordinances,
reguiations, licenses permits and suthorizetions, including, without
limitation, Environmentsl Laws {collectively, the “Laws™), relating (0 or in
any way affecting the Premises thal remains uncured as of the date bereof,
except where the fajlure to so comply would not reasonably be expecied to
have a taterial adverse effect on the Premises.

iy,  PFxcept as specifically sel forth in this Agreement or the Schedules to this
Agreement, there are no facts or circumstances of which SELLER has
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V.

¥il.

Lnowledge that could reasonably be expected to have a material adverse
effect on the Premises.

To the Knowledge of SELLER, Schedule I2:.a.v. contains 3 irue and
complete list of the Governmental Approvals possessed by SELLER that
are necessary (o entitle or peomit SELLER to own, lease and operate the
Premises {the “Required Governmental Apgprovals™) and the npplicable
SELLER set forth thereop is the anthorized holder of cach such Required
Governmenta! Approvel, To the Knowledge of SELLER, SELLER
possesses all Required Governmental Approvals necessary to own and
operate the Premises as they arve currently owned and operated. Excepl as
set forth on Schedule 12a.iH, SELLER has not received written notice that
any Required Governmental Approval is ot in full forec and effect in the
jurisdiction where it is required under applicable Laws.

Except os set forth on Schedgle 1Zg.vi, there iz no pending, or, to
SELLER's Knowledge, threatened judicial, county or adminstrative
proceedings or any judgment, order, injunction, decres, consent decree,
ruling, or writ of any govemmental sutherity mualerially affecting the
Premises or in which SELLER is or will be a party by reason of SELLER'S
ownership of the Premiscs or any portion thermof, including, without
limitation, proceedings for or involving condemnations, eminent domain
or zoning violafions, or personal injuries or propesty damage alleged to
have occurred on the Premises or by reason of the condition or use of the
Premises. No aottachments, execution proceedings, assignments for the
benefit of creditors, insolveney, bamkruptey, reorganization or other
procesdings are pending, or, to SELLER's Knowledge, threatencd against
SELLER. In the cvent any procecding of the character described in this
subparagraph is inftiated prior lo Closing, SELLER shall promptly ndvise
BUYER in writing,

The execulion and delivery of this Agreement by SELLER lhas been, and
subject to SELLER recsiving the SBLLER's Approvais, (i} all the
Gocuments to be delivered by SELLER to BUYER at Closing by SELLER,
and (i} the performance of the Agreement by SELLER, will be, duty
authorized by SELLER. Assuming the duc sulhorizalion, execution and
delivery by BUYER of this Apreement, this Agreement will be binding on
SELLER and enforceable against SELLER in accordance with ils terms,
conditions and provisions, excepl as such enforcement may be limited by
pankruptcy, insolvency, reorganization, moratorium, receivership,
conservatorship and other laws relating to or affecting creditor’s generally
and by peneral eguitable principles. No consent to such exccution,
delivery and performance is required from any person, bensficiary, partner,
limited parter, shateholder, creditor, invester, judicial or administrative
bedy, povernmental zuthority or other party olher than; (i) the SELLER's
Appravals; (it) auy such consent which already has been unconditicnally
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viti.

ix.

(1)

given, or {iiij where fuilure to obtwin such consent would not be
reasonably expected (o have an adverse cffect on the Prepuses. Neither
the execution of this Agreement by SELLER nor the consummation of the
transactions contemplated herchy by SELLER will: (i} violale any court
order, or violate or conilitt with any conlratt of agresment 10 which
SELLER is 2 party and the Premises js subject, except 0 the extent that
such violation would nut reasonably be expected to have individually or in
the aggregate, 2 material edverse effect on the Premises or the transactions
contemplaied under this Agreement, or (ii} msult in the creation or
irposition of any lien {other than the Title Exceptions), with or withoul
the giving of notice of the lapse of time or both, on any of the Premises.

To SELLER’s Knowledge, there are no facts or circumsiances which
would meterially irnpair the continued use of the Premises for agroulturel
purposes employed by SELLER, in SELLER’s ordinary coursc of
business, consislent with past practices.

As 16 the environmental condition of the Prenjses, except as disclosed by
the BUYER's Environmental Asssssment or as set forth on Schedule
12.a.iif or Schedule 13.8.vi:

For purposes of this Agretment, pollutant (“Poliutant”) shall mean any
hazardous or toxic substunce, malerial, or waste of any kind or any
contaminant, pollutant, petroleum, petrolewm product or petroleum by-
product as defined or regulated by emvirenmenial laws. Disposal
(“Disposal™ shall mean Pollution as defined as §ection 376.381(373 of the
Florida Slatutes Annolated (provided Lhat for purposes of this subsecton
12.a0x.(1} "pollutants” in Section 376.301{37) of the Florida Statutes
Annotated shali mean Pollutants as deBned in this gubsection 12.aix (1Y)
end the selease, storage, use, handling, discharpe, or disposel of such
Poilutants. Environmensal Jows ("Eaviropmental Laws"y shall mean any
applicsble federl, state, or local laws, siatutes, ordinances, rules,
regulations, orders, judgments, decrees or other governmental restriclions
relating to, or regulating, govermning or protecting human health or the
environment. Pesticides (“Pesticides') means any Pollutant defined a5 &
pesticide under Seetion 487.021{49) of the Florida Siatutes Annotated.
“E[FRA™ means the Federal lnseeticide, Fungicide and Rodenticide Act, 7
.S.C. § 136 et seq. Solely for prposes of this subsection 12.3.ix.,
“Knowledee” shall be deemed to mean, with respect lo SELLER, the
sctual kmowledge of Peter Briggs, as cavironmenlal consultant of
SELLER, and Edward Almeida (Vice President, Legal Affairs), all wathout
imputation or attribution; provided however that the aetual knowledpe of
Edward Almeida shell exclude any inforrmation that is protecied by » legal
privilege.
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The SELLER has obtained, and has not received written notice of any
violations under, any and all permits regarding the Disposel of Pollutants
on the Premises or contiguous propesty owned by SELLER.

The SELLER hes no Knowledge of, nor has i roeeived any writlen nolice
of, any past, present or future events, cobditions, activities or practices
which may give fize {0 any Hahility or form & basis for any claim, demand,
cost o acton Teleling to the Disposal of any Pollutant, or alleged violation
of any Environmental Laws, on or under the Premises or or contiguous
property.

There is no civil, coimipal o administrative ection, suit, claim, demand,
investigation of notice of violation pending, or fo SELLER’s Knowledge,
threatensd ageinst the SELLER relating in any way io the Disposat of
Poliutants, or an alleged violation of Environmental Law, on or under the
Premises or on any contiguons property owned by SELLER.

To the Knowledge of SELLER, al! applications of Pesticide on or 10 the
Premises by SELLER have been applications of a pesticide producl
registered under FIFRA if such application occurred afier FIFRA had been
enacted, and have been done in accordance with the instructions on the
labels applicabie to such Mesticides.

To the Knowledge of SELLER, all applicetions of fertilizer on the
Premised by SELLER have been “the pormel application of fertilizer”
within the meaning of Sectign I0I{22HP) of the Comprehensive
Bovironmental Response, Compensation ard Lisbility Act, 42 US.C
Secs. 9601 et seq.;

All determinations releted to the status of any pottion of the Premises as
Prior Converted Cropland pursusnl to the National Pood Security Act
Manual for the implementation of the Food Security Act of 1985 or the
{lean Water Act {Final Rule, 58 FED. REQG, 45,008, 45,034, August 25,
1993} thet SELLER has received or posscss arc listed on Schedule
12.a.ix,; and to SELLER's Knowledge, tue and correct copies of such
determinations and documents and information related to Prior Converled
Cropland statns of any portion of the Premises have been provided o
BUYER.

Parent is & corporation duly orpanized, validly existing, and n good
standing wnder the laws of the State of Delaware. SBG is & corporation
duly organized, validly cxisting, and ils status is eclive under Ihe laws of
the State of Flonda. SGGC is a corporation duly organized, wvalidiy
existing, and its status is active nnder the laws of e State of Florida,
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IV,

xXv.

Subject to the terms and conditions conlained herein, SELLER shall use its
commercially ressonsble efforts o take, or cause 1o be iaken, all
sppropriate action, and to make, o cause to be made, all filings necessary,
proper or advisable under any Lews and fo consummate and make
effective the transaclions contemplaled by this Agreement, including

- comumercially reasonsble efforts to obtain, prior to the Closing Date, all

permits, consents, approvals, autborizations, qualifications, waivers and
orders as are necessary for consummation of the transactions contemplated
by this Agreement and to fulfill the conditions to consummation of the
transactions conternplated hereby set forth in Seelipn 7 of this Agreement.

SELLER shall promptly notify BUYER of any material change in any
condition with respeet 1o the Premises or of any event or circumstanec
which mekes any representation or warranty of SELLER to BUYER under
this Agreemenl utrue or misleadipg, or any covenant of SELLER under
this Agrecment imcapable or less likely of being performed, it being
understood that the SELLER's obligation to provide notice to BUYER
under this subparagraph shall in no way relieve SELLER of any liability
for a breach by SELLER of auny of its rcpresentations, warranties or
covenams under this Apreement. As of the Effective Date, SELLER has
ne Knowiedpe of any event of ciroumstance which makes any
representation or warranty of BUYER under this Agreement untrue or
misleading,

Except as set forth on Schedule 128 xiii SELLER has made no other
oulstanding apreement for purchasc and $ele applicable to the Premises
other than {his Agreement,

To SELLER’s Knowledge, all tems dolivered by SELLER pursuant to this
Agreement {except for the Title Binder, Prior Surveys, Surveys, Title
Ipdetes {if any), Swvey Updates (if any) or any information previously
delivered by SELLER with respect o the SELLER's business or other
assets other than the Premises), are and wili be tnue, correct and complete
im all matenial respects and fairly reprosent the information set forth thercin
and no such items cmit to stete Information pocessary 1o make the
informativn contained therein or herein true and comrect.

Intentipnally Deleted.

SELLER warranls that no person, individual, finn, sseociption, joint
venture, perinership, estate, trust, syndicete, fiduciary, corporation, or
other enlity or group (heretnafler reforred 1o a5 "Person™} is entitled to 4
fee, consideration, real eslate comrnission, percentage, gift, or other non-
monetary consideration fromm SELLER {a) in conmection wnh this
Agreement or Related Agreements or the subscquent Closing, {b) as
compensation contingent upon BUYER enlering into this Agreement or
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the Related Agreements or the subsequent Closing the comtempiated
iransaclion, of (¢} fo solicit or secwre this Apreement or Related
Agreergents (hereinefier refemed 10 Bs "Taes"), except ms accurately
disclosed on, or exempt from disclosure pursuant to the lemms of, the
Beneficial [nterest and Trsclosure Affidavit dated as of the date hereof and
attached hereto and made 2 part hereof as Exhibit 12.a.xvi. ("Alfidavil").
SELLER and BUYER agree that, if nceessary, at closing SELLER may
execule and dejiver to BUYER an updaled Affidavil dated the date of the
Closing in order to disclose any Fees payable by SELLER to any Persons
that arise during the time between the Effective Date and the Closing Date
{("Closing Affidavit™. If SELLER determines that it wall execute and
deliver a Closing Affidavit, SELLER shall first deliver a draft of the
Closing Affidavit to BUYER no later than tea {10) business days prior to
Closing for BUYER'S review. BUYER’S sntisfaction of the metters
disclosed 1n any Closing Affidavit is a condition precedent to BUYER'S
oblipalions to close the fransactions contemplaied by this agreement as
provided in gubsectiop T.a.xyvii. Except as provided under subsection
19.h., SELLER shall pay all Fees, and SELLER shall indemnnify and beld
BUYER harmless from any and all clairms for Fees, whether disclozed or
undisclosed. Furthermore, if, pricr to Closing, BUYER becomes aivare
thet & Person is owed a Fee from SELLER and such Person is not
disclosed on, or exempt ffom disclosure porsuant to the terms of, the
Affidavil or the Closing Aflidevit, then BUYER shall have the right 1o (A)
termingte this Agreement without thereby walving any action for damages
resulting from such pondisclosure, or (B) proceed to Closing and reduce
the Purchase Prce by the full amoust of such Fee owed Fom SELLER to
such undisclosed Pesson. If BUYER proceeds to Closing and the Fee
owed to the pndisclosed Pesson is a gift or other oon-monciary
consideration or benefit, then the Purchase Price shall be reduced by the
lnir market veluc of such gilt or other non-monetary consideration or
benefit, If, after Closing, BUYER becomes aware thet a Fee has been paid
by SELLER to a Person that iz not disclosed on, or exempl from disclognuwe
pursuant to the terms of, the Affidavit or the Closing A#fidavit, as
applicable, then BUYER. may recover from SELLER the full amount of
such Fee {"Post-Closing Recovery Amount"). 1If the Fee paid to such
undisclosed Pecion is in the form of a 2ilt or oiher non-monctary
vonsideration or benefit, BUYER may recover the fair market value of
such gift or other non-moneiary considemtion or benefit from SELLER.
BUYER and SELLER hereby acknowledge and aprec that il a Fee has
been paild by SELLER to & Person thet is not disclosed on, or exempt from
disclosuze pursuant 1o the terms of, the Aflidavit or the Closing Affidavil,
as uppliceble, and BUYER. does nof become aware of such undisclosed
tee until aflar Closing, it will be difficult to quantify and determine
BUYER’s damages, and therefors, BUYER and SELLER agree that the
Post Closing Recovery Amount is 2 fair and reasonable ilquidated
damages amount, and not # ponalty. The provisions of this sobparagraph
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¥,

12.a.xvi. shall survive the delivery and recording of the deed or other
instrumenl pursuanl fo Seetion 18. The {emm "Related Agreements™ means
the Dead(s), the Oeneral Bscrow Agreement, and the Lease.

With respect 1o each of the Tenant Leases, the following information is
true and corTect, except as may be otherwise set forth on Schedule
12a.xvii, (A} each of the Tenant Leases is in ful] force and effect on the
terms set forth (herein and has not been modified, amended, or altered, in
writing o7 otherwise, and each tenant (“Tonant") under the Tenant Leases
is legally required to pay s} sums and perform all obligations set forth in
the Tenant Leases {in accordance with the leyrms of the Tenant Leases),
withsui other concessions, abatements, offsels, defenses or other basis for
relief or adjustment; (B} ali obligations of the SELLER, under the Tenant
Lcascs whick bave accrued prior to Closing will bt or have been
performed, and no Tenant has asserted or, has any defense to, offsets or
claims against, rent paysble by it or the performance of its other
obligations under its leass; SELLER has no outstanding obligetion fo
provide any Tenant with an allowence to construct, or to construct &t s
pwn expense, any tenant improvements; (C) to SELLER's Knowledge, no
Tenant is in defanit under or in arrears in the peyment of any sums or in
the performance of any obligation roquired of it under its Tenant Lease,
and no circumstance exists which, with notice or the passage of time, or
both, would give rise to a default, and no Tenant has prepaid soy reat or
other charges or given securily deposits beyond the payment terms
deseribed in each Tenant Lease, (D) SELLER has received no writien
notice Lthat any Tepant is or may become unable 1o or unwilling to perform
any or all of its obligations under its lease, whether for financial or legal
reasons or otherwise; (E) no guarsniors of any of the Tenant Leases have
been released or discharged, voluniarily or involuntarily, or by operation
of law, from any obligation under or in connection with any of the Tenant
Lensas ar any transaction related thereto; (F) SELLER has not epphizd and
shall not apply any security deposit to rent due from any Tenant whose
Tepant Lease shall nol lenninate prior to Closing; {0} the exclusive
responsibility for sl expenses comnected with or adsing out of the
pegolialion, execution and delivery of fie Tenant Leases, including,
without limitation, brokers' commissions, leasing fecs and the cost of all
tenant improvements have been paid; (H) sfter the Effeclive Dalg,
SELLER shall neither execnte any new lease for the Premises nor rencw,
modify or gram any molerial consent with respect fo any existing Tenant
T.ease without BUYER's prior writlen consent, which consent may be
withheld in BUYER's reasonable discration; provided, bowever thal in no
event shall BUYER’s consent be required of such new lease or renewal,
madification or consent by SELLER with respect fo an existing Tenant
Lease i5 (i) consistent with SELLER’s ordinary course of business and the
term of such new lease or existing Tenant Lease which is being rencwed,
moedified or for which SELLER’s consent js being requested has 2 leasc
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Kix.

{erms which expires on or prior to the temm of the Lease or can be
terminated by SELLER withoul penaity upon thirty (30) days notice; or {it)
otherwise contemplated by the terms of any such Tenant Lease; () no new
Tenant Lease shall violate the terms of any of the existing Tenant Leases;
(T without the prior writlen consent of BUYER, which may be withheld in
BUYER's sole and sbsohrie discretion, SELLER shell not, prior to
Closing, terminate any of the Tenant Leases unfess such termination is in
the ordinary course of SELLER's business, in which event no such consent
is required; and (M) after the Effective Date, SELLER shall not enter into
any contract of other agreement (other than a lease as provided for above}
with respect to the Premises which will survive Closing and be binding
wpon BUYER or the Premises without BUYER's prior writien consent,
which consent may be withheld in BUYER's sole and absolute diseretion.,

intentionally Deleled.

The SELLER hereby represents and warrants 1hat neither the Parent nor
any Selling Subsidiary has received any written notice during the past
three years from any insuranee carrier regarding defects or insdequacics i
the Premises wherein SELLER was notified that if not comected would
result in termimation of insurance coverage Or increase its ipswrence
preraium in any material respect.

The SELLER hereby represents and waments that Schedule 12.3.33
contmins a Hat of n)l cesualty, iiability and workers™ compensation
insurance coverage (specifying the insured, insurer, amount of coverage,
type of insurance and policy nurmber), maintained by SELLER and relating
to the Premises (the “Insurgnce Policies™), and copies of which have been
made svniiable to BUYER. To the Knowledge of SELLER, with respect
ta cach such Insarance Policy: (3) suck policy is valid and enforceable in
accordance with its {erms and js in full force and effect; (i} none of
SELLER arc in material breach (including any such breach with respect to
the payment of premiums or the giving of nutice]; (tii) no cvenl bas
occurred which, with notice or the lapse of time, would constilute &
meterial breach or permit lemmination or modification, under any such
Insurance Potiey: (iv) no notice of cancellation or termination of, or
general disclaimer of liability under any such policy has been received by
the applicable SELLER. Asx of the date hereof, no claims under the
insurance Policies are oulstanding other than any claims that would not
reasonably be oxpected o have a material adverse effecl

Cither than as disclosed on lhe Affidavit, the SELLER hereby represents
and warrants that SELLER has not agreed to pay any fec or commission to
any agent, broker, finder, investment banker, or any other Person for or on
account of services rendered as a broker or finder in connection witk this

Agreement or lhe transactions contemplated hereby that would give rise 1w
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Axniv,

an valid claim sgainst BUYER or its Affiliates for any brokerage
cammisston, finder's fec, investment banking fee, or sirnilar payment.

Intentionally Deleted.

The SELLER hereby represents and waments that SELLER {on a
consolidated basis) is Solvent and, after giving effect {o the transactions
contemplated hereby, wili be Solvent. Each SELLER will reccive
vaiuable direet and indirect benefits &3 a resuit of the consummation of the
fransactions contemplated hereby and these benefits constitute “reasonably
equivelent value” and “fair copsideration” as those lerms are used n the
Uniled $iates Bankruptcy Code, as amended (11 U.5.C,, et seq.), or any
other applicable bankruplcy law or stale Favdulem transfer or conveyance
statule, and the related case law. The term “Solvept™ means, with respect
to any Person on a particulsr date, that on such date (a) the fair market
value of the property of such Person is greater than the total amount of its
liabilities, (b) the present fair salable value of the assets of such Person is
niot less than the amount that will be required to pay the probable liabililics
of such Person on its debls (including, withou! limitetion, its labilities
under this egreement, snd its stafed and contingent labilitics) s they
become absoluie and matured, () such Person has not incurred, docs not
intend fo incur and does not believe that it will incur debts or liabilites
beyond its ability to pay as such debts and limbilities mature, {d) such
person has not made a transfer or jnturred an obligation under this
agrecrnent with the intent fo hinder, delay or defraud any of its prosent or
future creditors, and {¢) such Petson is not engaged in business or a
trangaction, and is mot about to engege in business or a tansaction, for
which its assets would copatitute an unreasonably small capital.

Mo reprosentstion or wamrenly by SELLER in this Ayreement, snd no
sialement made by SELLER in the Schedules hereto, or any certificate or
olher docurnent prepared by SELLER and fumnished or te be fornished to
BUYER pursuact hereto, or in connection with the negotiation, execution
or performance of this Agreement, conlains or will at the Clusing contain
any untrue statement of a materdal fact or omits or will omit to sfate &
roaterial fact required to be stated herein or therein o1 necessary to make
any stalement herein or therein not misleading {provided, however, tha
the foregoing materiality standard shall not apply to any represepiation or
warranty that §s aiready quahified to a materiality standard).

'The representalions and warrantivs made in this Agreement by SELLER shall be
continuing (subject to Section 18) and shall be deemed remade by SELLER as of
Closing with the same force and effect as if in fact made at that time. SELLER
shall be Bable to BUYTER before and after Closing for any loss, damage, liability
or cost {inchuding bul nol limited 0 reasonable altorneys fces and costs) that
BUYER incurs as a resull of any warranty or representation made by SELLER in
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fhis Agreement not being true and correct in all matenial respects as of the
Effective Date and Closing Date (provided, bowever, that the foregoing
materiality stendard shall not apply fo any representation of warranty that is
already qualified o 2 materiality standard), eli as and to the extent provided in
Section 15 and subsection {e) below. Notwithstanding anything to the conirary
herein, but subject to subsection (&) below, the cffect of the representations and
warranties made in this Agreement shall not be diminished or deemed to be
waived by any inspections, lests or investigations made by BUYER or its agents.

BUYER's Representations. As a material inducement to SELLER entering into
this Agreemnent, BUYER represcols and warmants 1o and covenants to SELLER
that the following matters are tue as of the Fffective Dale and thal they will also
be mrue g5 of Closing:

i,

The execulion and delivery of this Agreement by BIFYER has been, and
subject 1o BUYER receiving the BUYER's Approval and Validaiion, {i)
all the docements to be defivered by BUYER 1o SELLER at Closing by
BUYER, and {ii) the performance of the Agreement by BUYER, wiii be,
duiy awthorized by BUYER. Assuming the due authorization, execulton
and delivery by SELLER of this Agrement, this Agreement will be
binding on BUYER and enforceable against BUYER in accordance with
g terms, conditions and provisions, except as such enforcoment may he
iimifed by benkruptoy, insclvency, reorganization, moraforium,
receivership, conservatorship and other laws relating to or affecting
creditor's generally and by general equitable principles, Mo consent 1o
such exccution, delivery and performance is required from any person,
beneficiary, partmer, limited pariner, sharcholder, creditor, inwvestor,
judicial or administrative body, governmentsl suthority or other party
gther than; {i) the BUYER's Approvals; (i) any such consent which
slready has been unconditfopally given; or (iif) where failure fo obtain
such consent would not be reasopably expected 1o have an adverse effect
on the Premises. Neither the execution of this Agreement by BUYER nor
the consummstion of the transsctions contemplated hereby by BUYER
wiil violale any court order, contract or agreement to which BUYER is a
party.

Except as set forth in Schedele 12.cif, there is no pending, or, o
BUYER's ¥nowledge, fhrealensd judicial, coonty or administrative
proceedings that wonld repsonably be cxpecled to impeir or delay the
ability of BUYER to perform its obligations under this Agreement. In the
event any proceeding of the character described in this subparagraph is
initialed prior to Closing, BUYER shall promptly advise SELLER in
wriling.

Subject to the terms and conditions contained herein, BUYER shall use s
commercially reasopable efforls {o 1ske, or cange o he taken, all
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vi,

appropriate action, and to make, or cause 1o be made, all filings neceszary,
proper or advisable under any Laws ind to consummate and muke
effective the transections contemplated by this Agreement, inchuding
commercially reascnable efforts to obtain, prior fo the Closiag Date, il
permits, consents, approvals, authorizations, qualifications, waivers and
orders as arc pecczsary for conswnmation of the trapsactions contemplated
by this Agreement and to fulfill the conditions o consummatien of the
transactions contemplated hereby set forth in Section T of this Agreement.

BUYER shall promptly notify SELLER of eny eveni or circumstance
which makes sny representation or warranty of BUYER 10 SELLER under
this Apreement untrue or misleading, or eny covepant of BUYER uvader
this Agrecment incepabie or less likely of being performed, it being
vnderstood that the BUYER's obligation to provids nofice to SELLLER
under this subparagraph shall in no way relieve BUYER of any lability for
a breach by BUYER of any of its represeplations, wesanties or covenanis
under this Agreement. As of the Effective Date, BUYER has no
Knowledge of any event or circumstance which makes eny representation
or warmnfy of SELLER under this Agreement untrue or misleading;
provided, however, this representation shall not be deemed to impair or
limit BUYER's repulafory nghts o enforce the conditions of any
Govemmentad Approval that BUYER has issued.

BUYER hereby represents and warrants that BUYER hes not agreed w0
pay any fee or commission to any sgent, broker, finder, Imvestment basker,
or any other Person for or on account of services rendered 25 a broker or
finder in conmection with this Agreemsent or the trensactions conlemplated
hereby that would give rise fo an valid claim against SELLER or is
Affiliates for any brokerage commission, finder’s fee, investment banking
fee, or similar peyment.

Based vpon the most recent projeetions of ad velorom tax revemves as
promiugated by the State of Florida, Office of Economic and Demopraphic
Research, in Hts report dated March 4, 2009, updated March 16, 2009, and
BUYER"s cturent ad valorem millege rates, BUYER rvepresenls that, to
BUYER's Knowledge, it expects 1o be sble to pay debl service on
Certiicales of Participation sufficient 1o pay the Purchase Price with an
average rale of interest nol to exceed 7.5% and a fina} maturnity (assuming
substzplially Jevel debt servige) of 30 years. This represeatation is nm
continuing and BUYER is not regoired to update this representation at any
{ims in the fisture, nobwithstanding the provision of Sectfop 12.d. hereof.
BUYER makes no representation as o jts ability to obtain financiog for
the transaction contemplated hereunder or i1 ability 1o issue Certificates of
Participation as described herein.
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The representations and warranties made in this Agreement by BUVYER shall be
continuipg {subject to Seetion 18) and shall be deemed remade by BUYER as of
Closing with the same force and effect as If in fact made at thet time. BUYER
shall be linble to SELLER hefore and afier Closing for any loss, damage, liability
or cost (lacluding bt not Uimited to reasonable atlorneys fees and costs) that
SELLER incurs as a result of any warranty or representation mede by BUYER in
this Agreement not being frue and comeet in ai) material respects (provided,
however, ibat the foregoing materdslity standard shall not apply to any
repreaentaiion or warranty that is already qualified to a materiality siandard) es of
the Effective Date and Closing Date, all &s and to the extent provided in Sgction
15 and subscetion {¢) below.

A representation or waranty will not be deemed (0 be untrue or incorrect on the
Closing Dale if such representation or wammanty was odginally  irue on the
Effective Date and such representation or warranty thereafter became  unfrue for
ressons olher than the inlentional or wiliful misconduct of the representing Parly
or due to evemts beyond the representing Party's reazonable control causing the
same t¢ be unbue, whereupon Such representation or warranty shall be desmed to
be conformed to such new circumstances, provided, however, that, in sich event,
lhe failore of such oripinal (non-conformed) representation or warranly io be
true and comoce! shall conlinue 1o be a conditon precedent to Closing for the
purposes of Seetion 7.a.vi or Sectipn 7.c. 1, respechively.

For purposes hereof, “Knpwiedge™ shall be decrmed to mean, {a) with respect to

SELLER, the actual knowledge of the respective (i) Robert H, Buker, I,
Tresident and Chief Executive Officer, Gerard A. Bempard, Chief Finoncial
Oificer and Cart Strdnger, Chief Infonmation Officer of Parent, and Edwaord
Almeida {Vice President, Legal Affairg), provided however, that the actual
knowledge of Edward Almeida shall exclude any information that is protected by
n legal privilege, (ii) Ricke Kress, President of SGGC, and (i) Malcolm 5.
{Bubba) Wade, Jr., Yice President of SBG, and (b) with respect to BUYER, the
actual knowledge of Carpl Wehie, Executive Dircctor, Thomas OULT, Assistant
Executive Director, Kénneth Ammon, Deputy Execuetive Pitector, Tommy
Swoud, Assistant Deputy Executive Director, Ruth P. Clements, Departiment
Director, Land Acquisition, Abe Cooper, Senior Atiomcy, Shery] Woods,
General Coupsel, Sarsh Nall, Deputy General Covnsel, Carlyn Kowsisky,
Mavaging Attormnsay, Cethy Linton, Senior Attomey, and Kirk Bums, Senior
Attomey, and Paw! Dumats, Chicf Finanecial Officer, all of BUYER, all without
imputation or etlribution, and provided, however, that the actva) knowledge of
any attorneys lisied in this clause (b) shall exclude any information that is
protected by a legal privilege.

Condition of Premises. BUYER hereby expressly acimowledges and agrees that,
except 23 and to the extent expressly provided to the contrary in this Agreement,
SELLER does not make, and has not made any warranty or representation
whatsorver, sxpress or implied, as to the condition or stitability of any portion of
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the Premises for BUYER's mtended use or olherwise (including, withoul
Jimitabon, NO WARRANTY OF MERCHANTABILITY, OR FITNESS FOR
ANY PARTICULAR PURPOSE OR RELATING TO THE ABSENCE OF
LATENT OR OTHER DEFECTS) all of which are expressly disclaimed by
SELLER. BUYER has bzen afforded an opportunily to inspect the Premises prior
to the Bffective Date.  Accordingly, to the exteut that BUYER elects to Close
under thds Agreemment, except as may be otherwise expressly sat forth in this
Agreement, including, without Jimitation, Sectign 12 and, except with respect to
Poliutants and other environmental matlers, other than BUYER’s performance of
Remediation of Polhutants identified in BUYER's Environmental Assessment and
any other obligation of BUYER expressly sel forth Secticn 21 of this Agreement,
whereby BUYER is not purchasing and accegting the Premises in an “as is”
condition, BUYER shalt be deemed to have purchased and accepted the Premises
in #ts then current "as-ig" condition al Closing without requiring any uelion,
expenst or other thing or matter on the part of the SELLER fo be paid or
performed.

TNTION ELETED
EXPENSE

SELLER shall pay ail State and County suriax and documentary stamps that are

Tequired to be affixed to the instrument of conveyance. All costs of recording the Deed(s),
and all ather Closing Docurents to be recorded shafl be paid by the SELLER. Intangible

personal property laxes, il any, as well us apy cost of recording comeclive insiroments,
shall be paid by SELLER

15.
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DEFALLT

SELLER's Defapit. IS, after the expiration of any applicabie cure period provided
for below, the SELLER fails or neglects to perform, the terms, condiions,
covenants of provisions of, or breaches eny representations or warranties under,
this Agreement, prior to or after Closing, then BUYER, as BUYER's sele
remedies, shall have the right to seek (i) specific performance, and/or (i) an
action for actual damages; provided, however, nothing herein shall be deemed to
Timit BUYER’s right to terminate this Apreement pursuani {o the teons hereof.
To the extent permitted by law, BUYER shall not be entitled to scek, and in no
event shall SELLER have any ligbilily to BUYER for, loss of ptofils or other
consequential damages or punifive damages, arising from any breach of fus
Agreement, all of which are hereby waived by BUYER, unless SELLER's failure
o perform any of the terms, conditions, covenants or provisions of this
Agreement is the result of SELLER's willid and intentional default, in which
evert BUYER shall have all rights and remedies available at law, in equily or
vriter this Agreemnent as a resolt of such breach.

in
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BUYER's Default. If, afier the expiration of any applicable cure period provided
for below, the BUYER fails or peglects 1o perform, the fermns, condilions,
covenants of provisions of, or breaches nny representations or warranties under,
this Agreement, prior 1o or efter Closing, then SELLER, as SELLER's sole
remedies, shall have the right to seek an action for actual damages; provided,
however, nothing herein shall be deemed to 1imit SELLER’s right to termunate
this Agreement pursuant to the lerms hereof. To the cxtent permitied by law,
SELLER shall not be estitled to seck, and in no event shall BUYER have any
Jigbility to SELLER for, loss of profits or other conscquential damages or
puaitive damages, arising fom any breach of this Agrsement, all of which s
hereby waived by SELLER, unless BUYER's fatlure to perform any of the terms,
conditions, covenants of provisions of this Agrecment is the result of BUYER's
willfal and intenficnal defzult, in which event SELLER shail have all rights and
remedics available at low, in equity or upder this Agreement as & resull of such
breach. Notwithstanding any term or provision of this Agresment {0 the
confrary, but with full reservation by BUYER of (he exceptions to or limifalions
on riphts, demages or emedics of SELLER against BUYER or other persons
provided for herein, the Parties acknowledge and ogree that in the event of {i) a
breach by BUYER of {x) the representation made by it in Section ¥2.cvi or {¥)
Section_12..5i relating to the conditions precedent sct forth in Section 7.a.iv.
and/or Section T.a.xvili or (i1} wrongful termination of this Agreement by
BUYER under Section 7.k, relating to the conditions precedent set forth in (x)
Secion 7.a.dv or (¥) Section Ta.xviii that is proven by Sciler in a litigation
proceeding initiated under Sectjon 20 hereof, SELLER shall not seek to recover
nor shall SELLER be entitled to recover and BUYER. shail not be obligated 1o
pay to SELLER as a result of any judgment, order or decree entered by the court
in any such proceeding, whether as damages, inferest, costs, atorney’s fees or
otherwise and separately or in the aggregate and regardless of the basis of any
such claim, the theory of recovery, the nature of the alleged act or omission
causing or producing such breach or the cause(s} of action allcged in any such
litigation proceeding or action more than Five Million Dollars (35,000,000,

Defauly MNptior. In all cases (other than the failure of BUYER or SELLER to
execule and deliver the items or funds required to be executed andfur delivered
by same at Closing), each party shall, prior to exercising any remedy for » default
hersunder, give the other party ativance written notice of the acts or cmissions
alleged to have constitried a default. The party receiving such default notice shali
have fifteen (13} doys after seceipt of such notice to cure the defauh, if any;
provided, however thet if such default cannot with due diligence be remedied by
the defaulting party within said Gfleen {15) day period, so long as the defaviting
parly commences to remedy such default within said fificen {15) day period and
thereafter prosecules such remedy with reasonable diligence, the period of time
for remedy of such failure shall be extended so long as such defautiing pariy
prosecules such remedy with teasonable diligence.  Notwithstanding the
foregoing: (A} in no cvent shall any cure pericd be deemed or permitted to
extend the scheduled Closing Date pursuant 1o Scetion 4; ung (b) from and alier
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Closing, SELLER and BUYER shall be oblipated to cure any monelary defaulis
within thirty {10} days after receipt of written notice thereof from the other Party,
If such default is not cured within such sppliceble period, then the parties may
exercise any remedies set forth in this Agreement {o the cxtent appliceble to the
subject act or omission

d  Nonmaterial Defanll, Notwilhstanding anything contained herein to the contrary,
in nwo event shall either Party have the right to torminate this Apreemtent for a
nonmaterial default or breach by the other Party.

16. RIGHT 7O ENTER

a.  The SELLER agrees that from the Effective Date throuph the Closing Date, ali
officers, employees, contractors end agents of the BUYER shall have ot all
reasenable times upon reasonable advance notics to Bdwird Almeids, Fsg., Vice
President of Legal Affairs at (863) 902-2120 the right to enter upon the Premises
for all proper and lawfil grurposes, including but nol Limited fo inspection,
investigation, examination of the Premises and the resowrces upon it provided
however that: {a} any such contractors or agents provide & certificate of insurance
evidencing that such contraclor or agent camits commercial general liabilily
insurance i an amount nol less than $1,060,000 combined single iimit per
oecurrence for bodily injury, persond injury and properly damage liability, which
certificate shall name the appropriate SELLER as an additional insured
{herewnder;, and (b} zil such inspections, investigations and examinations by
BUYER or BUYER's officers, employees apd accredited agents shall be
conducied in such a manner 50 a5 {5) not 10 cause any lien or claim of Hen fo exist
sgainst the Premises, {if} not {o unreasonably interfere with the operation of the
SELLER or its busizess or its tenants and occupants; and (iii} at all times to
comply with all of SELLER's’ or its tenants’ safety standards and requirements.

b. BUYER agrees to be responsible for: () any property demage that arfses out of
or is caused by BUYER or its officers, employees, contractors and ngents while
such Persons are scting within the proper scope of conductiag inspeclions of. or
mceessing, the Premises, provided thal with respect to nny demeged suparcanc
crop, SELLER's exclusive remedy shall be lirmited lo compensation from
BUYER in the amount of $2,480 per acre of damaged sugarcane crop, sohjeet o
promation where the damnape is less then a full acre; (¥) to (he exient found legally
rasponsible, any properiy dumaps that anses out of or is chused by BUYER or ifs
officers, employees, contractors and agents while acting outside the proper scope
of conducting inspections of, or accessing, the Premiscs {e.g., nepligence); and
{z} to the extent found legnily responsible, any persomal imfury srising from
BUYER's or its officers’, employees', contractors’ and agents' inspections of or
access to the Premiises. BUYER shall promptiy restore, if applicable, any
property damape described sbove. For the purposes hereof, the temm "o the
extent found legaily responsibie” shall be deemed to wean "to the exient that
BUYER bas he legal authonty to agree to be responsible for the acts of its
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officers, cmployees, contractors and agents”. SELLER ackmowledges that
BUYER has not made any representation or warranty to SELLER as fo, nor has
BiJYER waived any right to claim that it does nol have, legal aunthority to agree
to the provisions of this Secfion 16(h). The provisions of Lhis Scetign 16(b}
shall survive the Closing or any termination of this Agreement for a period of
one (1) year.

17.  RISK QF LOSS AND CONDITION OF REAL PROPERTY

& SELLER assurmes all rdisk of loss or damage to the Premises prior 1o the Closing
Dale. However, in the event the condition of the Premises is materially sltered by
a {ire, casualty, discase, act of God or other nawral foree beyond the contiol of
SELLER, BUYER may elect, 2l its sole option, to terminate this Agrecient and
neither party shall have any further obligations under this Agreement. In the
event BUYER elects not o terminate this Agreememnt, the Purchase Price shall
not be reduced and any casualty insurance proceeds shail be assigned by
SELLER o BUYER (it bring understood that in no event shall the foregoing
include any business lossfinterruption insurance proceeds, which shail remain the
property of SELLER).

b.  In the event all or any mafesial portion of the Premises is taken by the exercise of
the power of eminent domain prior to Closing, SELLER shall give BUYER
writfen notice of such 12king and either Party may, wilhin twenly (20) business
days afier receipt of such notice, elect to texminate this Agreement by delivery of
written notice to the other. [If meither Parly elecls to exercise itg oplion o
terminale this Agrecment as aforesaid, this Agreement shall remain in full force
and effzot, the Purchase Price shall not be reduced and both SELLER and
BUYER shall be entitled to negotiate for, settle and receive any awerd relating to
such iaking, end, at Closing, SELLER shal} assign o BUYER all of its riphts
thereto Telating to the Premises, provided, however, that SELLER shall retain any
separiitely awarded cluims for the loss of itz lcasehold interest. In the event 2
non-miaterial portion of the Premises js taken by the exercise of the power of
eminent domain prior to Closing, SELLER shall give BUYER written notice of
such taking; provided, however, that neither Farty shall have the right to clect to
terminate this Agreement or reduce the Furchase Price and this Agreernent shali
rerpain in full foree and cffect, with SELLER and BUYER therenpon eatitled to
negotiate for, settle and receive any ewand relating to such taking
Notwithstanding anything contained herein to the contrary, BUYER shali not be
enfitled o receive any awand upfil such -time as Closing occurs, whereupon
BUYER shall receive a credit rgainst the Purchase Price for any portion of the
award aliocated to BUYER,

i3. SURVIVAL

The covenants, wurranties, representstions, indemnitiés snd undertakings of
SELLER mnd BUYENR 2¢f {brth in this Agresment, shall survive the Closing for a period of
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two (2) years following the Closing Date, except as otherwise expressly provided in this
Agresment, with the express understanding that Sectipn S(0) (Quitclaim Deeds), Section

21 (Environmental Matters), Section 12(aY(xvj) (Beneficial Interest), S¢etion 15 {Defaull)
Section 26 (Option to Purchase Real Property), Section 27 (Right of First Refusal),

Sectien 28 (Misceilaneous), es applicable, and other provisions relaling to the Option and
Right of First Refusal, shall indefinitely survive except as otherwise expressly provided in
each such Section.

19, B C SES
N Radon Gas Disclosure. Raden is a naturally aceurring radicaclive gas thal, when it

has accumulated in 2 building in sufficient quantities, may present health rigks to
persons who are exposed to it over time, Levels of radon that exceed federal and
state guidelines have been found in buildings in Florida. Additional Information
regerding radon and radon testing may be obtained from your county public
health unit,

b,  Delivery of information. If BUYER terminates this Agreement al any time, then,
within ten {10} days thereafier, BUYER shall deliver to SELLER copies of all
{inal, inspcetion reports, test resulis and studies prepared for it regarding the -
Premiscs, but such delivery shall be without representation of wartanly from
BUYER of any kind, shall at all times be subject to the rights of the professionals
and other preparers of such inspection reports, test results end studies, and
BUYER shall have ne liability whaisoever to any Person in copnection with such
inspection reports, test results and studies. In connection with BUYER's
delivery to SELLER of the copies described above, SELLER shall be responsible
to pay for the duplication costs customarily charged by BUYER ip connection
with the same.

i, [ntentionally Deleted.
el nlentionally Deleted,

e, Iease Back of the Premises. At Closing, BUYER (as Landlord) and SELLER (as
Tenant) shall execute (i) one (1) lease with respect to the portion of the Premises
alfocated to the mugar operations of SELLER (it being agreed that (he non-sugar
cane portions of the Premises as described on Exhibit 19.0-1 shall not be subject
to the Lease), and (ii) one (1} leass with respect to the portion of the Premizes
sllocated to the citrus operations, such that the entirety of the Premises
{excluding the portions of the Premises deseribed in Exhibit 19.e-1) ere Icascd
back to SELLER, both of which leases shall be in subsfantially the same form a8
atlached hereto and made & part hereof ns Exhibit 19.e-2, as approved by the
BUYER's Credit Provider, and conformed to just reflect {erms applicable fo each
leased poriion of the Fremises (c.g., rent, security depoesits, ete.) ("Lease™). The
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"Commencemnent Date™ set forth in the Lease shall be the szme as the actual
Closing Date.

Tcnapt Leases and Estoppels.

i

iif.

Prior 10 the Effective Date, SELLER has obtained estoppel certificates
from some or all of the Tenants, the form and substance of which
estoppels are accepiable to BUYER. In connection therewith, SFLLER
shall use reasonable good faith efforts fo obtain {A) renewals of such
estoppels and (B3} estoppels Bom any new tenzats in the form attsched
herelo ax Exhibit 198, no later than len (1) days prior to the Closing
Date,

In the event that, prior to Clesing: (3} SELLER amends or modifics any
Tenent Lease, tbe term of which extends beyond the Lease Termination
Date, ther SELLER shall use commerciatly reasonable cfforts 1o
incorporate language into such amendment or modification thal will
provide for such tenant to exeoute and deliver an estoppe! certificate in the
form atiached hercto as Exhibit 19.60 upon request of the fandlord
therennder; and (b) SELLER renews a Tenant Lease (and which renewal is
in SELLER’s discrefion to do s0) or enters into a new lease, the tarm of
which extends beyond the Lease Termivation Date and is permitted
purstant to the terms of this Agreement, then SELLER, shall incorporate
language in such renewal or new lease that will provide for such tenant to
execute and deliver an estoppel certificate in the form attached hereto as
Exhibit 19..8 upon request of tha landlond therenndar.

On or before Closing, Seller shall use commereially reasonable efforts 1o
modify. those cerlain Tenant Leases, if any, which lease any portion of (he
Premises fo grow sugar cana or citrns, so that the lessees thereunder will
be obligated from and after the Closing Date to coraply with the same Best
Menagement Practices (as defined in the Lease) that SELLER will be
obligated to comply with under the Leass,

Tofeptionaliy Deleted.

Fegs and Costs. Except us otherwiss specifically provided herein, each Party shall
bear its own fees and tosls, notwithstanding fee payments provided under
Chapter 73, Florida Statuics (to the extent applicable), incurred by such Party in
connection with the transaction contesnpliated by this Agreement.

Inteptionally Defeled.

Relocation of Raslroad Track. SELLER will not tansfer 1o BUYER: (i) aseels of
the mternal and external railroad systern owned by Parent or South Centye) Florida
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Express, Ine. {“SCFE™ {(including without limitation railroad assets, frackage,
sidings, elevators, facilifies and improvements, and raiiroad rolling stock)
{collectively, the “Railroad System); (ii} any and all raif common carvier righls,
duties, and obligations, if any, it presently has; or (1il) any assets, propesty tights or
other rights or privileges necessary to satisfy SELLERs common carier dufies and
obligations of SCFE, if agy. BUYER is not a rail common carrier and will not
purchase, acquire, assume or otherwise receive any rights, duties or obligations ol'a
rail common carrier in this trensaction. SELLER will retain the Railroad System,
and any amd atl common camier rights, duties, and obligations 1t presently has,
ineluding, without limitation, the common carrier duties and oblipations of SCTE.
In the evenl that BUYER reasonably determines thet it is necessary to relocats any
portion. of the Railroad System located within the bounderies described in
Schedule 19§ attached hercto (the “Rejocation Area™) i order to construct
BUYER's pmoject, SELLER, SCFE and BUYER shail cause such relocation
pursuant 16 the terms of a relocation spreement (the “Relocation Apreement™), the
form of which shall be mutually agreed upon by the Parties end SCFE in their
reasonable discretion prior to Closing and exccuted, delivered and recorded at
Closing. Such relocation 2greement shall provide, among other things: (2)
BUYER, at it sole cost and expense, shall sonstruct the relocated track {which shail
include, witheut lsmitation, the bed, the ballast, the tes, the rail and any adjacent
service ronds, sidings, clevators or other appartenan! factlities, if applicablc); (b)
the relocaied track shall be in a jocation reasonebly acueplable o SELLER, SCFE
and BUYER; {c) SELLER. andfor SCFE, as applicable, shail convey the underlying
feo to BUYER, in its Yag 35" condition, of the frack being abandoned in exchange
for RUYER s constructinn and conveyance of the new track and the underlying fee
1o SELLER, which wnderlying fee shail be conveyed by BUYER in iis “as-is”
condition; and {d) the mew track must be completed in accordance with all
applicable Laws before the conveyance of the abandomed wack will occur.
Notwithstanding the foregoing, in no evenl shall BUYER be obligated to relgeate
any portion of the interal railroad system located within the Relocation Area if
such porfion “dead-ends” {i.e., does not conpect to any other portion of the
Railroad Systern but ends at a porton of the Premises which will be used for
BUYER™s project) and, in such evenl, SELLER shall convey to BUYER such
“dead-cnd” portion of the Railroad System that is to be used for BUYER's project
for ne copsideration and, at SELLERs option, SELLER may remove und/or leave
any portion of the Railroad System in connection with such conveyance.

k. Relpcation Rights. !n consideration of the negotinted Purchase Price and solely io
the extent applicable, SELLER hereby waive any righls or claims they may have
under the Unifonn Relocation Assistance and Real Property Acquisilion Policy Act
of 1970, a5 armended (42 U.S.C. § 4601 ot seq.)

i Copperation. From the Effective Dale hercof through the expiration of the Lease,
SELLER shall cooperate in good fiith with BUYER's credil enhancers and rating
agencies to provide information related jo the Premises (and not the SELLER’s
busiiess or other assets) aud ucpegsary for the origingl issuance o refinancing of
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the Cerlificates of Participation, $0 long es such credit enhancers and raling
agencies cxecute and deliver to SELLER a confidentiality agreement reasonably
mecepteble lo SELLER. BUYER shall be responsible for any and ail achuad, out-of-
pocket costs and expsnses incumed by SELLER in providing the infonnation
pursuant o this Section {eg., copying fees, but not including attorneys’ foes
nenrred by SELLER in connection with stich requests).

Conduct of SELLER. Except (i} as may be approved In advance by BUYER in
wiiting, or {if) as is otherwise required by this Agreement, during the period from
the date of this Agrecment unti! the sarlier of (x) the Closing Date, and (y) the
date this Agreement is lerminated in sccordance with its terms: {A) SELLER
shall use commercially reasonable cfforts 10 mainiain the Premises {including,
wilhoui limitation, pumps, culvers, canale, ditchus and other imigation and
drainege infrastructure) according fo the ordinary course of business consistent
with past practices, (B) to the exient thet Closing has not yet occured,
conunence and continue through Clesing the applicable sugsr and eitres farming
aperations, all as and to the extent applicable and fypically performed by
SELLER in the ordinary course of business consistent with past practices and (C)
in addition to, and not in limitation of the covenants set forth in the fovepoing
clauses {A}-{B) of this paragraph, none of SELLER shall, directly or indirectly,
do apy of the following:

i. Sell or otherwise dispose of any of the Premises or inclir of assume any
new indebiedness that would affect the Premises (excepl SELLER may
encumber the crops); provided, however that SELLER may refinance any
existing indebtedness, so long as the same is released at Closing with
respoct to the Premises;

i, £ail (o renew, maintain in Full force rod effect or comply with any material
Reguired Governmentul Approvals reluted to the Premises of any SELLER
(provided, that in no cvent shall the foregoing be deeimned lo require
SELLER (o perform any actions or expend any money I excess of what
SELLER has customarily performed or expended in SELLER’s ordinary
course of business consisient with past practices), provided, however, that
in no event shall the foregoing he deemed to impair or limit BUYER's
regulalory rights to enforce the conditions of any Governmental Approval
that RUUYER has issund;

i, (zil to promptly and timcly pay and discharge all federal income taxes, real
property taxes and assessments (provided that SELLER shall retain the
right to challenge or appeal such fexes and assessments), levied or
jmposed upon, or required to be withbeld by, or otherwise owing by, any
of SELLER or with respect fo the Premises;

iv, fail to comply with all applicsble Laws (other than Required
Govermnental Approvals which is goveriad by subsection ii. above) with
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respect to the ownership or operafion of the Premises, 10 the extent
SELLER has complied with the same in the ordinary course of business
consistent with past practices, provided, however, that in no event shall the
foregoinp be deemed to impair or limit BUYER's regulatory righls to
etforce the conditions of any Governnental Approval that BUYER has
issied; and

v. fail to maintain and continue in full force and efeet the Tnsurance Policies
or substantially equivelent policies, make any material adverse chinpes in
the type or amount of coverages of permil any of the Insurance Pohcies or
substantially equivaleni policies lo be eanceled or lerminated.

Notwithstanding anything conteined (o the contrary In ihis Section 19(m}
ur otherwise in the Agreement, in o0 event shall SELLER bave any contrsciaal
obligation o7 liabilily to BUYER, under this Agreemcnl to perform any work or
expend any money in connection with any matiers disclosed by thal certain Initial
Assessment Report for Facilities in Crop Areas prepared [or BUYER by Shaw
Environmeital, Inc. dated September 26, 2008 or otherwise; i being understood
and agreed that from and after the Effective Date through Closing, SELLER shall
perform its customary maintenance of the Premises, consislent with past prectices,
15 SELLER reasonably determines is necessary for the continued optration of the
Premises in connection with its farming operations. Provided, however, that inno
cvent shall the foregoing be deemed (o impair or Himil DUYER's regulatory nights
to enforce the conditions of any Governmental Approval that BUYER has issued.

Intentionaily Deleted.

Binding Coptract. In addition to the Title Exceptions, BUYER acknowledges and
agrezy that the couveyance of the Premises from SELLER {o BUYER shall be
subjec! to the foliowing binding coptract: That certain Purchase and Sale
Agreement, as amended, {the “RCP Agreement™) deted ac of August 30, 2005
between Parent, as seller, and Hesowree Conservation Properties, Inc., as
BUYER, for approximalely 502 acres of real property located in the Cily of
Clewiston (the “RCP Apreement Properfy”). Prior to the Closing, Parent may
sell any of the RCP Agresment Property pursuant o the terms of the RCP
Agreement and refain alf of the proceeds from such sale{s} whereupon such
parfion of the RCP Apreemeni Property conveyed shall not be deemed fo be part
of the Premises. To the extent that all of the RCP Agreement Property is not sold
prior to the Closing Date, then, o such date, Parent shail convey title to the RCP
Agreement Property to BUYER end assign alf of its rights in and to the RCP
Agreement to BUYER as part of the Assignment of Contracts and BUYER shall
assume the obligations thereunder from and afler Closing. In the event that, at
the Closing, BUYER simullangously transfers the RCP Agreement Property fo
the City of Clewiston, BUUYER shall have the oplion to direct Parent to assign the
RCP Agrecment ditectly to # third-party so long 28 such third-party agrees to
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assume the same, witch assignment and assumption shall be in the same form as
the Assignment of Contreets.

p.  Appraisal(s). Prior to Lbe execution of this Agresment, BUYER has obtaived an
appraisal(s) that is in an amonat and in 2 form accepiable lo, and complies wilh
the statutorily mandated apprajsal standards as determined by, BUYER, in its
sole and absolute discretion (the “Appraisal{sY").

q.  Intentionally Delgted.

20, DISPU 5 N PROC 5.

p.  Negotiation by the Padies. If a dispute arises between BUTYER on one hand and
any or all of SELLER on the other hand, executives of both Parties shall meet at
& mutually acceptable ime and place within ten (10) days after delivery of notice
of such dispute and thereafter as often as they reesonably decm nccessary, 1o
exchange relevant information and 1o attempt to negoliate resolutions of the
dispute. If tize matter has not been resolved within ten (10} days from the refermal
of the dispute lo the exceutives, either Party may initiale mediation as provided
hereinafler.

b,  Mediation.

i If the dispute hes not heen Tesolved by the negotistion as provided above,
the Partics shall endenvor to settle the dispute by mediation. Either Party
may initiate a non-binding mediation proceeding by = request in writing to
the other Party; thersupon, both Parties will be obligated lo engage in
mediation. 'The procceding will be conducted at 2 mubually agrecable
Ipeation in West Pains Beach, Florida,

ii. If the Parties have not agreed within ten (10} days of the request for
medintion on the selection of a mediator willing 10 serve, Buyer will
provide a list of five (5) independent mediators from which SELLER, shall
choose a mediator.

iji.  Lfforts o reach 2 settiement will continue unti] the copelusion of the
procceding, which is deemed to ccour when: a wotten sektlement is
reached, the mediator concludes and informs the Partics in wriling that
further efforts would not be uselul, the Parties agice Jn wriling that an
impasse has been reached, or a Party commences Jitigation in accordance
with Section 20.¢. Neither Party may withdraw hefore the conclusion of
the proceeding unless litigation is commenced pursuant te the provisions
of Section 2{l.¢, or eilther Party Las elected 10 terminate this Agreement in
accordance with the terms of this Agreement.
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iv.  In case of violation of the aforesnid obligation 1o mediate by either Party,
the other Party may bring an action 1o seek enforcement of such obligation
in the courts speetficd in Section 28.4.

If the dispute has not been resolved by mediation as provided in Scotion 20.b. sbove
within forty-five (45) days of the initintion of sueh medistion procedure, either Party may injtinte
Htigalion upon five (5) days written notice to the other Party; provided, however, that if one Parly
bas requested the other to parlicipate in a nonbinding procedure, 35 provided for under this
Rection 28, and the other Parly bas failed to participate, the requesting Parly may inibate
Htigation before expiration of the above peried. The Partics agree that all actions or proceedings
arising 10 connsction with Lhis Agreement shall be tned and litigated exclusively in the courts
spreified in Section 28.4.

d. Confidentiality,

To the extenl allowed by Law, all nepotinlions, seitiement agreements andfor other
written documentation pursiant to this Scetion 20 shall be confidential and shall be treated as
compromise and settlement segofiations for purposes of the Federal Rulez of Evidence and
Florida Rules of Evidence.

c. ismte tion.
Fach Party shall bear its own fees and expenses with respect to the dispute resolution
procedures and BIJYER and SELLER shail each pay fifty percent {50%) of the fees and expenses
of any mediator used under Section 20(b} above.

21, ENVIRONMENTAL MATTERS.
a. Certain Definitions.

[ Y

Action™ means any action, cause of action, litigetion, claim, demend, suit,
arbilration, investigation or procesding, whether civil, crimainal,
administrative, investigative or appellate, in law or ot equity, by any
Person or before any Governmental Body,

i, “Additional Remedision®™ mcans Remecdiation in response lo an
Additionel Rernadiation Notice identified in Seclion 21.c. that i delivered
ky BUYER ia SELLER.

i1, *Additiona! Remediation MNotice” means writen notification to SELLGR

from BUYER that BUYER, has learned of 8 Release of Pollutants on, to or
under the Premises that occurred or exisls e excess of the Environmental
Standurd, or groundwater contamination that may he associated with Non-
Point Source of Pollutents that exceeds the Natural AMenuotion Defaull
Concentrations  cstablished in Table V of Chepter 62-777, Florida
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i,

Administrative Code, on or before the Lease Termination Date, bul which
was not Identified in Buyer's Environmental Assessment, which notice
shall desedbe the factual and lepal besis of such Release in rcasonable
detail (taking into sccount the information then available to BUYER),
incloding, copies of 2! notices, pleadings, documnents, and all other
material written evidence thereof, if any, and which will state hot it is
being provided under Sectipp 21.cd. of this Agreement.

“Additional Remediation Schedule” means a schedule for the performance
of Additional Remediation, which scheduie shall be consistent with any
and all applicable requitemnents of Environmental Law, shall identify the
steps SELLER will take to oblain the Government Confirmation within
seven {7} years of BUYERs delivery of its Additional Remediation Notice
to SELLER, except for any Additiopel Remediation for which BUYER
consents in writing 10 a longer pericd, and shall identify the Milestones.

“Affiliaic” means, with respect {0 apy Person, any other Person that
directly or indirecly, through one or wore intenmedianies, controls, is
controlled by, or is under common control with such first Person, The
ferm “control™ (including its comelative meanings “controlied by™ and
“under common control with™) means possession, directly or indirectly, of
power (o direct or cause the direction of management or policies (whether
through ownership of secucities or partnership or other ownership
interests, by confract or othenwise).

“BLIYER’s Envirpnmental Assessmept” means the Eovironmental Due
Diligence Investipaiion Reporis of the Premises prepered by or throwgh
Professional Service Indusiries, Ine., including all observations, findings,
eost estirgates, conciusions, date, risk evaluation, slatisticnl svaluation aml
geospalial apalyses snd interpolation, tables, figures, appendices, maps,
mraphs, and charts, contained therein, as follows:

v Yolums I, Execnlive Summary, Due Diligence Investigation Services
for the United Stzles Bugar Corporalion Acauisition, Paim Bench,
Hendry, Glades, and Gilchrist Countles, Florida, dated MNovember 21,
2008;

= Volume 0, Phose | Environmental Sile Asssssment, Due Diligence
Investigation Services for the United Sistes Sugar Corporation
Acquisition, Palm Beach, Hendry, Glades, and Gilchrist Counties,
Florida, dated Movember 21, 2008;

»  Volume IH, Phase Il Envitonmental Site Asscssment, Due Diligence
investigation Services for the United States Supar Corporation
Acquisition, Palm Beach, Hendry, Glades, and (ichiist Counties,
Florida, dated November 21, 2008

=  Yolume IV, Eoological Risk Asscssment W Support the Phase | and
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viil,

Phase 1} Environmentz] Sile Assessment of the Uniled State Sugar
Corperation Properties, preparcd for Professional Service Industries,
inc. by Newfields, dated November 21, 2008,

s Volume V, Asbestos Survey, Due Diligence Investigation Services for
(he United States Sugar Corporation Acquisition, Palm Beach, Hendry,
Glades, and Gilchdst Counties, Florida, deted November 21, 20408,

. In ifie jes” means BUYER and its Affiliates and ench
of their respective officers, offivials, direclors, employees, pariners,
trustees, members, agents, and representatives, but does ot include amy of
BUYER’s successors in title to any portion of the Premises.

“Cleanup Tarpet Level” means:

Eor all areas: shall be the groundwaler criteria in Table [ of Chapler 62-
777 of the Florida Administrative Code, and for all cavironmental media
other than groundwater, shail be the most stringenl apphcable
concentration for the medium of concem Identified in Table 1 or Table 11
of Chapter 62-777 of the Florida Administrative Cede for esthor direct
commerclatindusmial exposure or leachsbility based on groundwater
criteria, or an alternative leachibility standard approved by the FDEP,
provided that sediment in a Class TV {Agricultural Water SupphHes) body
of water on the Premises shall be considered soil and thet sediment in 2
Class I body of water on the Premises shall meet the Florida Department
of Environments! Profeclion Quidelines for Florida Inland Walers
(MacDenald et al, 2003). If no Soil Cleanup Target Level {"SCTL"),
Oroundwater Cleamup Target Level {*GCTL™), or Florida Surface Water
Cleanup Tarpet Leve! (“FSCTL") exists in Table I or Table I of Chapter
62-777 of the Flonda Administrative Code, the SCTL, GCTL or FSCTL
for 1t shall be esiablished in aceardance with the. procedures in Chapter 62-
777 for establishing an SCTL, GCTL or FSCTL. A Cleanuyp Target Level
may be achieved with the use of (1) a site specific risk assessraent
conducted pursuant to, as applivable, Chapler 62-770, 62-730, or 62-780
of the Fiorida Administative Code; 2} Institutional Cortrols andfor
Enginsering Centeols; and/or (3) natural sttenuation, as follows: (2) with
regard to the use of Institutional Controls, BUYER. hereby consents o
restrictions thet prohibit residential land uses, while allowing agneultural,
commerciel and industdal land uscs, including, but not limited to, as
classified by the North American Industry Classification System, United
Stetes, 2002 (“NAICS™) and reférenced in the Florida Depariment of
Environmental Protection’s Institutional Controls Procedurss Guidance
dated November 2004, (&) with regard to = sife specific risk assessment,
and other Institutional Controls, the BUYER provides s consenls fo ihe
use of same {which consent shall not be unrcasonably withheld) afier the
Cffcctive Date, () with regard {o natural aitenuation, the BUYER consents
ta same (which coosent shall not be unreasonably withheld) afier the
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xi.

Effective Date and FIDEP concludes that it is reasonably likely 1o achicve
the applicable Cleanup Target Level within five (3) years afier Closing or
within z fonger peviod of time which is techmically justifiable and is
agrecahle to FDEP, and (d) with regard fo Eagincoring Controls, the FDEP
and the BUYER, in its sols and absohrie discretion, approve of the same
afler the Effective Date.

BUYER agrees that the Cleanup Target Levels (SCTL, GCTL, and
FSCTL), applicable herein for those matters subject to Remediation by
BUYER pursusnl to Seetiog 21.b. {(Remediation of Mastters [dentificd
iz BUYER's Environmental Assessiment) src those Cleamup Target
Levels identificd in Table I or Table B of Chapter 62-777 of the Florida
Administrative Code that are in effect at the tme of BUYER's
Envirninental Assessment For Remediation pursunnt to Scctivg 21.¢,
the Cleanup Target Levels are those Cleanup Target Levels identified in
Table T or Table Ii of Chapter 62-777 of the Florida Administative Code
that are in cifect when the Additional Remediation is performed. M no
Cleanup Target Levels identified in Table 1 or Table [ of Chapter 62-777
are in cifect, fhen the applicable Cleanup Tarpet Levels shall be the
successors therelo,

“Direet Claim™ means a bona fide claim for indemnification that is made
1 goud faith by an Indemnified Party end Is based on facls thol can
reasonzbly be expected to esteblish a valid claio vnder Section 21.e. or
Sectipn 21 1, of this Agrecment

“Direct Claim Motice™ means written notification of a Crrect Claim 1o an
ndemmnifying Party, which notice shall describe the factual and lepal basis
of such Direet Claim in reasonsble detail (iazking imto account the
information then available to such Indemnified Parly), including the
sections of this Agreement that form the basis of such claim, copies of all
notices, .pleadings, documents, and elf other material written cvidence
thereof, if any, and, if then known and cajeulsble, the amount or, if not
then known or calculable, 2 good fiith estimate of the Liabilities that have
or may be svstained by the Indemnified Party.

“Engineering Controls” means the use of modifications to a site to reduce
or eliminate the potentin} for migration of, or exposure to Pollutants,

“Environmental {laim” means a ¢laln asserted wmder Section 21.e.

“Ervironmental Notice™ means writlen notification of an Environmental
Claim to SELLER from a Buyer Indemnificd Party, which describes the
factual and legal bagis of such Environmental Claim in reagonsble detail
{teking into accoust the information then avallable to BUYER
Inderanificd Party), inclading the sections of this Agreement Ll Jorm the
basis of such claim, copies of all material notices, pleadings, documents,
environmental reports and sampling data, and alf other material written
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evidence thereof, if any, and, if then known and calculable, the amount or,
if not then known of calcblable, B good faith estimate of the Liabilities that
have or ey be sustnined by Buycr Indemnified Pasty.

“Environments] Laws” shall mean any appiicable federal, siate or local
laws, slatutes, ordinance, rofes, regalations, orders, judgments, decrees or
other governmentsl restrictions relsting to, or regulating, govermng of
protecting human health or the environment.

“ligvironmentz) Standard” means for the Relesse of Pollwtents, for all
areas, shall be the groundwater criteria in Table I of Chapter 62777 of the
Fiorida Administrative Code, end for ail other environmental media other
than groundweter, the most stingent applicable concentration for the
medium of concern identified in Tuble I or Table [} of Chapter 62-777 of
the Florida Administrative Code for sither direet commercialiindustrial
exposure or, leachability based- on- groundwater; provided thol sediment
in a Class IV (Agdicultural Water Supplics) body of water on the Premises
shall be considered soil and that sediment in e Class 1T bady of water on
{he Premises shall mest the Florida Department of Environmental
Protection Guidelines for Florida Inland Waters (iMacDonald et al, 2003).
If no Soil Cleanup Terget Level (“SCTL"), Groundwater Cleanup Target
Level ("GCTL™, or Florida Surface Waler Cleanup Target Levei
{“FSCTL") exists in Table I or Table I for a Pollutant, the SCTL, GCIL
o BECTL for it shall be established in accordance with the procedures in
Chepter 62-777 for establishing an SCTL, GCTL or FSCTL.

“Fina! Remedistion Cost FEstimaie® means the BUYER's good faith
estimate of the cost of Additional Remedistion to achieve the Cleanup
Target Level for a Release of Pollutants not Identified in BUYER's
Fnvironmental Assessment and the techniques (hat can be used to perform
the Addificnal Rermediation,

“Goverpmental Bpdy” means any (i} riation, siate, coupty, city, town,
village, district or other jurisdiction of any nature; {il) federal, state, local,
municipal, domestic, forcign, supranational or other govermment; or {iif)
governmental, quasi-governmental, regulatory autherily, ageacy, cour,
commission or other entity exerclsing, or entitled lo excrcige, any
administrative, executive, judicial, legistative, police, regulatory or taxing
authority or power of or perlaining to government.

“Govemmental Confirmation” means & Site Rehabilitation Comapletion
Order issued either by FDEP or a local agency if FDEP has delegeted such
authority te that local agency.

“Inderonified Pary™ menns any Person claiming indemnification under any
provision of Section 21.e, ox 25.£
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UIndemnifiing Party™ means any Person against whom g clalm for
indemnification is being asserled under any provision of Section 2F.e. or
3LE

“Identified_in RUYER’S Environmental Assessmeni” means locations of
Point Source of Pollutants found, as well as Non-Poim Sowrce of
Pollulants, a5 deseribed in the BUYER'S Environmental Assessment,
which were detected cither (3) as the result of the collection of soil,
sediment, groundwater andfor surface water saraples, or (b} determined as
the resuit of interpolation or geospatial statistical analyses of said data.

“Instiutionsl Contmpls” means the restriction on uvse or aegess to eliminate
or minimize exposure to Pollulants, Such restrictions may include deed
restrictions, Testrictive covenants, and conservation easements,

“Laws” means, as to any Person, any law (including common law),
regulaiion, rule, statule, fresty, code, ordinance, order, judgment, or
decres, or any oiher determination or requirement of {or agreement with) a
Governmenial Body spplicable fo or binding on such Person or any of its
property or assets or o which such Person or any of its property or assets
is subject,

“Lease Termination Dale” means the earlier of (a) the “Expiration Dale”
{as defined in the Lease) or {b} the date that SELLER vacates all or 2
portion of the Premises, fom time to time, with respect to the portion
vacated, or assigns the Lease to an unzffiliated third poarty, with respect o
the portion of the Premises so assigned.

“Lisbility" means any indebledness, lability, cbligation, commitment,
guaranty, claim, loss, damage, ponalty, fine, payment, deficiency, cost or
expense (including, but oot limited to, reasonsble atlomeys’ fees and
expenses, court costs and other reasonable costs of defense, including
expert consuliant and witness fees and costs) of any natwe or kind, and
whether the emonst is known of tnknown, asserted or unageerted, absolute
or contingent, accrued or unaccrued, liguidated or unliquidaled, disputed
or undisputad and whether dus or fo becoms due.

“Milestones” means dates on which specific elements of the Additional
Remedlation will be completed as idemtificd in the FDEF approved
Remedial Achion Plan.

“Non-Governmenial lated Party Claim™ means any claim made ot
any Action commenced by any Persop (other Ihan a Party hereto, an
AlRlizte of a Party hercto, a suceessor in Utle of Buyer 1o the Premises, or
a2 Qovernmental Body), in either case thal can rezsonably be expecied to
give rise 1o & right of indernification for any BUYEH Indemnified Party,
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“Nop-Poigt_Spurce of Pollutants” shall mean: {(a) the wide spread
presence of Pollutants in soil in cultivated fislds which resulied from the
fegal application of pesticides for which the FDEP is not authorized to
ingtitete proceedings sgainst & property owner under Fla. Stat. §
4§7.081{6); (b} with regard to phosphorus and nitrogen in soils or
groundwater, the wide spread presence of Pollutents in cultivated ficlds
which resulted from the application of fertilizers for which the FDEP is
nol authorized (o institute proceedings against a property owner under Fla.
Stat. § 576.045{4% =nd {c} ambienl sgricultural confamination in
cultivated fields in association with the normal application of fertilizer.

“Q)ffuite Environmental Lisbilities” means any Liabilities that arise out of
of seiate 1o either direetly or indirectly or that result in whole or in part
from the arrengement for disposal off of the Premises, or ransporiation by
the SELLER of, any Pollutants generated or used in consicction with the
Premises on or prior to the Lease Tenhinalion Date,

“Person” means aty nahual person, corporalion (including any non-profit
corporation), general or lmited partnership, imiled lisbility company,
proprietorship, other business orgenization, trust union, association,
organization, other entity or Governmental Bady.

“Point Source of Pollutanfs” Frcans & Releger of Pollutams, but docs not
inclode a Wor-Point Source of Pollutants.

“Pollutant Liabilitieg” means any Liabilities that arise out of or relate 10
cither directly or indirectly, or that result in whole or in part, from the
presence, spilling, lenking, pumping, pouring, emitting, emptying,
discharging, injecting, cscaping, leaching, dwmping or disposing of
Pollutants o suil, sediment, groundwater or surface water on, at, o, from
or under the Premisces on or prior t the Lesge Termination Dale,

“Poliutanis” shail mean any hazardous or ioxic substance, material, or
waste of any kind or any contaminant, pollutant, petroleum, peteoleum
produet or pelroleum by-product a3 defined or regulated by Environmental
Laws.

“Previously Unknown Poliutant Liability” means any Liabilities thal anse
out of or relate 1o exther direcily or indirectly, or that resuit in whole or in
part, ffom Pollution as defined in § 376.3G1(37) of the Florida Statules
Annotated {provided that for purposes of this Sectiop 21.a.yxxiv.,
*pollutants™ in § 376.301(37) shall mean Poliutants as defined in Sectipn
2l.a,xxxii} of this Agreemeny) and the spilling, leaking, pemping, pouring,
etniting, emptying, discharging, infecting, escaping, leaching, dunping or
disposing of Pollutants in soil, sediment, groundwaler or surface water on,
at, to, from or under the Premises en or prior to the Lease Terminntion
Date, except for (a) any such Lisbiliiies arising out of Non-Point Source of
Pollutants or Point Source of Pollutanls ldentificd in the BUYER'S
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Environmental Assessment, {b) zny such Poliutants for which Buyer
indemnified Pariics have not submitied ap Environmental Nofice wmder
Section 2L.b. or Sectien 21.ci, any such Pollitants for which BUYER
hes not breached ifs oblipation nnder Seetion 21.b. or Section 21.¢.i§.2,
or both,

woiv. “Release” means Pollution as defined in § 376.301(37) of the Florida
Statutes Annotated (proyided that for purposes of this Scetion 21.8.xxxv
“pollutants” in § 376.301(37) shell mean Pollutents as defined in Section
Zlaxguxiii of this Agreemen) and any spilling, leaking, pumping,
ponning, emitling, emptying, discharging, injecting, escaping, leaching,
dumping or disposing of Pollutants in soil, sediment, groundwater or
surface water, bit shall not include (f) the legnl application of pesticides
for which the FDEP is not authorized to mstitule proceedings against a
property owner under Fla. Btat. § 487.081(6), (i) the contamination of
oroundwater or surface water which 5 the resull of the appheation of
fertilizers for which the FDEP js not authorized to institute procecdings
apainsl a property owner under Fla. Stat. § 576.045(4). or (iii) a Non-Point

Spurce of Pollutents.

wxxvi. “Remediglion™ means those steps taken, or that will be taken, to achieve
the applicable Cleanup Target Level apd obtsin Governmental
Confirmation.

wouxvii, “SELLER  Ipdemnified Parties” meaps PARENT, the SELLING

SUBSIDIARIES, their respective Affiliates and cach of their respective
officers, officials, directors, employees, partasrs, stockholders, tmstecs,
members, apents and representatives,

wxxvill. “Third Party Claim” means any claim made or any Action commenced
by any Person (other than a Party hereto or ant Affiliste of a Party hereto),
in either case that can reasonably be expected ko pive rise 10 & night of
indemnification for any Indemnified Party from an Indemnifying Pasty.

wixix. “Third Party Claim Notice™ means & written notification of a Thitd Panty
Claim to an Indemnifying Parly, which notice shall describe the factual
znd lepal basis of such claim in rmasonable detai] (teking into account the
information ihen available to such Indemmnified Party), including the
sections of this Agreement that form the basis of such claim, copies of all
notices, pleadings, documents, and al! other materzal written evidence
thereof, if any, and, if then known and caleniable, the amount or if not then
kpown or calculable, 2 good faith estimate of the Liabilities thst have or
may be sustained by the Indemnified Party.

B, Remediation | ters Identified i 'S Envi el ssessment
BINYER has performed BUYER's Envimnznontel Asscssment and performed
sampling in thuse areas of the Premises where BUYER identificd concems
vegarditg, the likely presence of Poliwlends. BUYERs lnvironmental
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Assessment has revealed the presence of Pollotests. In exchange for the payment
of EIGHT MILLION ST HUNDRED THOUSAND AND NO1GG U5
DOLLARS (38,600,000.00) by SELLER =t closing, BUFYER shall perform the
Remediation of the Pollutanls Identified in the BUYER’S Ebpvironmental
Asscssmient as requlired by Environmental Laws as the Person Responsible for
Site Rehahilitation (“PRSR™), and secure sl zpplicable Governmentzl
Confirmations with respect thersto and SELLER, except as provided in SecHon
21.c_below, stsll thereafter have no oblipetion or lisbility to BUYER to perform
Remediation of the Pollutants Identified in the BUYER's Environmental
Asgsagamenl.

Remediation of Point of Source Pollutanis

I If aftcr the Effective Date BUYER. leams of any Release of Pollutanis on,
to or under the Premizes that ocowrred or exists in excess of the
Environmentzi Standerd, or groundwater conlamination that may be
associated with Mon-Foint Sowrce of Poliulants that exceeds the Natural
Attenuation Default Concentrations established in Table V of Chapter 62-
777, Florida Adminisimative Caode, tn or before the Lease Termination
Diate, but which was not [dentified in BUYER's Epvironmenlal
Assesament, and BUYER provides ap Additional Remedistion Motice to
SELLER on or before Lhree (3) years afler the Lease Termination Date, the
provisions of this Sectign 2f.e shall spply. I within forty-five {45)
business days of yeceipt of the Addifional Remediclion Notice, SELLER
delivers wrilten notice to BUYER that it disputes that the Releass of
Pollutants ideptificd in the Additional Remediation Notice accurred or
exists it excess of the Environmental Standesd on or hefore the Leasc
Termination Date, or that same was not ldentified in BUYER’s
Environmental Assessment, either SELLER or BUYER may initiale
dispute resolution procedures as provided in Section 20. If within forty-
five {45) business days after SELLER's reccipt of the Additional
Remediation Notice fom BUYER, which mus! be delivered in picordence
with Seclipn 24, SELLER does not deliver written notice to BUYER that
it disputes that the Release of Poilutants identified in the Additionai
Remediation Notice occwred or exists 1o excess of the Environmental
Standard on or before the Lease Termination Date, or that same was not
Identificd in BUYER's Envirorunemtal Assessment, then, in that event,
SELLER will not subsequently dispute #s liability in connection with such
notice, Unless the dispute resoiution procedures are initiated as set forih
sbove, within fifty (50) business days of receipt of the Additional
Remedialion Notice by SELLER, BUYER and SELLER shali meet lo
attermpt to reach agreement concemning the reasonably cslimated apgrepate
cost of Additional Remediation. If such agrecment is not reached and
signed by both BUYER and SELLER within twenty (20) business days of
initiating nepotiations, then BUYER shall deliver to SELLER its Final
Remediation Cost Estimate, together with any and all supporting
information deemed relevamt by BUYER to the determination of a
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reasonebly eustlmaled aggrepate cost of the Additional Remediation in
arder Lo achieve the appliceble Cleanup Targer Level 50 that
Governreental Confirmation can be obtained, and which s to he
performed, as applicable, under Chapler 62-770, 62-730 or 62-780 of the
Florida Administrative Code.

Al the written slection of SELLER, which shall be provided 10 BUYER
within fifteens {15) business days after receipt of the BUYER's Final
Remediation Cost Estimate for maters listed in an  Additional
Remediation Notice, SELLER g¢hall elect io have the Additional
Remediation accomplished as follows pursuant to either Seclion

21{HHTY or {3):

{1) SELLER shall perform the Additional Remediation deseribed in
the BUYER's Final Remediation Cost Eslimate in accordance with
Environmental Law, shall use only the techniques identified in the
Final Remediaton Cost Estimate 1o porform the Additionsi
Remedintion, shall be the Person Responsible for Site
Rehebilitation, shall scowre &l applicabls  Governmental
Confirmations with espest fo the Additional Remediation, and
shall provide a copy of snch Governmental Confinmations to
BUYER prompily upon receipt, SELLER shall be entitled to be
simbursed for the poriormance of such Additonal Remediation
from the General Esctow Fond, Som time to time, In accordance
with the terms of the Genetal Hserow Fund Agreetnent; or

(2  One hundred thifty percent {13094) of the Final Remediation Cost
Estimate shall be paid to BUYER from the General Escrow Fund
and BUYER shall perform the Additional Remediation and sccure
the Governmenial Confirmations with respect to the applicable
Additiopsl Remediation. In such event, il financial and
performance obligations contained in this Agreement with respect
to such Additional Remediption, other than the payment of onc
tmndred thirty percent (1309} of the Finmi Remediastion Cost
Estimate, shall be the sole obligation and liability of BUYER, and
SELLER shall have no further obligation or liability witk respect to
such AddiGonal Remediation. BUYER shail perform such
Additionsl Remediation in accordance with Environmental Law as
the Person Responsible for Site Rebabilitation, and will seeurc all
applicable Governmental Confimmations with respect thereto.

H SELLER elects to perfonn the Additionel Remedistion as provided in
Secfion  2Leib(1}, then SELLER shall perform the Additfonal
Remedintion ag follows: (i} within nipety {30} days after SELLER's
glection, SELLER shall deliver to BUYER a propused Additional
Remediation Schedule and proposed work plans for performing the
Additional Remediation and receiving ali Governmental Confirmalions for
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the Additional Remediation withia seven (7) vears of BUYER's submittal
of its Additional Remediation Notice, unless BUYER consents in wriling
to a lopger perod; (i} within thirty (38) days of receiving writlen
cornments from BUYER requesting revisions (o such propesed Additional
Remediation Schedule and wotk plans, consider all such revisions as are
reasonehly reguested by BUYER (including revisions to the Milestones (o
reaspnably accommodate the congtruction schedusle of BUYER for a South
Florida Water Management District praject on the Premises) and deliver
the Additional Remediation Schedule {which shell contain Milestones)
and work plans fo BUYER, (1ii} pecform all such Additional Remediation
at its own cxpenee, subject to being reimbursed for the same from the
Genera! Escrow Fund in accordance with the General Escrow Apreement,
and shall perform the Addionel Remediation evea if the actual cost
exceeds the amount paid to the General Escrow Fund in accordance with
Sectipn 1f.b. or the Final Remediation Cost Estimate; and (iv) promptly
notify BUYER of the identification of the Release of Pollutants that was
not Identified in BUYER's Environmental Assessment. If the Lease
Termioation Date has ocourred, SELLER shall have access to perform the
Additional Remediation pursuant to a Remediztion Access Agreement,
sitached as Exhibit 21.c.iv.

On the epnual enniversary of the Closing, if SELLER is performing
Additipnal Remediation, it shall deliver to BUYER a report on the
prograss of the Additional Remediation, which shall include the following:
{i) identification of whether the Additional Remediation parformed to dale
has met the Additional Remediation Schedule, including the Milestones,
and an explanation {or any deviation from the Additionel Remediation
Schedule; (i) costs incimed to date for Additional Remediation; and {iil)
anficipated costs needed to complete the Additlonal Remeadiation, with a
basiz for {he estimafe. Puring the perfonmance of Lhe Additional
Remediation, SELLER shall: (i) promptly provide BUYER with a eopy of
gl documents, imcluding but no! limifed to the Uovernmentat
Confirmation end comespondence and reports, exchanged between
SELLER and any Governmental Body abowl the performance of the
Additional Remediation; and (i} respond fo reasopable reguests for
information from BYYTR about the Addilional Remediation.

The General Bscrow Fund established in sccordance with Section 10.b.
shail be administered by the Escrow Agent pursuant to the Genoeral Excrow
Agrecment. In the event that SELLER elects to proceed under Seetjen
21.c.ii{}}. in order fo eccoraplish Additional Remediation, SELLER shal}
nse reasomable, good-faith, diligent efforts to perform the Additions!
Remediation in accondance with the terms of this Agresment. [ BIIYER
reasonably detenmines that SELLER 15 not proceeding diligently to
perform  the Additional Remediaion so that i can receive the
Governmental Confinmalions within seven (7) years afler BUYER's
submittal of ifs Envirommenial Notice {subject 1o extension as sef {orth in
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Sectign 2] of to a Tonger perod for which BUYER, in its sole and
absolute discretion, bas provided ils writien consent) then BUYER shall
deliver written notice thereof fo SELLER settinp forth sufficlent
information to allow SELLER to respond thercto, whereupon SELLER
shall have tharty (30) days thereafler 1o deliver to BUYER a wniticn
responge, In the event of & disagresment between the Parties after such
delivery s to whether SELLUER was diligently pursuing the Additional
Remediation then, either SELLER or BUYER may initiate digputs
resolttion procedures as provided for in Sectinn 20.

Vi, if BUYER provides no AddiGonal Remediation Notice to SELLER under
Section 2J.el {or if the obligations under any such Additional
Remediation Notice have been satisfied} and BUYER INDEMNIFIED
PARTIES provide no Environmeninl Motices tn SFLLER {ar any such
ndemnification claims have been satisfied) on or before the third
anniversary of the applicable Lease Temmination Date, nod if
Governmental Confirmations for all of the Additional Remediation to be
performed by SELLER pursuant to Seetion 21.cii.] have been issued by
the end of such, period for all of the Additional Remediation, subject to the
terms of the Lease (3f epplicable) and the General Bscrow Agresment,
SELLER shall be enfitled fo receive any remeining amounts in the General
Escrow Fund and the Qeneral Escrow Fund sl terminate.
Motwithstanding the foregoing: {a} if substantially 2 (but not 2ll) of the
Additional Remediation has been completed, BUYER and SELLER shail
use good-faith efforts lo mutually agree to reduce the General Escrow
Fund 10 an amount reasopably sufficient io cever the remaining costs of
the Additional Remediation, bul subject to the terms of the Leage (if
applicable} and the Geperal Escrow Agreement; and {b} other than as
provided in clause (a) above, the General Fscrow Fund shall not be
terminated until the third (3™) anniversaty of the final Lease Termination
Date,

BUYER, agrees that prior 1o any sale or transfer by BUYER of all or 1 portion of
the Premises containing levels of Pollutents abave the applicable residestial Teve)
set forth in Chapter £2-777 and Chapter 62-78), F.AC. from and afier the
Closing, BUYER will record an Institutional Control against all or sach portion
of the Premises in favor of SELLER that will be binding upon and run with the
[and and wil] timit the use of ali or such portion of the Premises to agricultural,
comenercis] and mdustrial land uses, including, but not limited to, as classified
by the NAICS and reforenced in the Florida Deparimeni of Environmental
Protection’s Institutional Controls Provedures Guidance dated Movember 2004,
Notwithstanding the foregoing, in the event thal BUYER does not comply with
the above, then BUYER shall be deemed to have breached is obligetions under
this subsection and SELLER shall have all righis and memedies provided nnder
this Agreement as a result thoreof,
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Indemnification by SELLER. TFrom and after the Closing Date, SELLER aypress
to jointly and severslly indemnify, defend, save, and hold hammless the Buyer
Indemmified Paics from and apaingt any end ell Lisbilities incurred or sufferad
by any Buyer lademnificd Party, as to which ap Eanvironmental Notice is made
on or before the third anniversary of the Lease Termination Date, and arising out
of (1) Direct Claims and Thind Patly Claims for an alieged violation of
Environmental Law in connection with the Premises that existed on or before the
Lease Termination Date and bagan on or after the date that SELLER acquired
title to the Premizes, except for any alleged violation of any Environmental Law
arising out of Non-Point Source of Poliutents or Poinl Sotrce of Pollutants
Klentified in the BUYER’s Environmental Assessment, (2) 2z Non-
{jovernmentsl, Unrelated Party Cleim for Pollulant Liebilittes, {3) & Third Porty
Claim for Offsite Environmental Liabilities, (4 & Third Party Claim for s
Previcusly Unknown Pollutant Liability asseried againsi a Buyer Indemnifted
Party concemung all or part of the Premises afler the Buyer Indemniffed Party hag
ransferred such Premises to a Person who is nol an Affiliate of the Buyer
Indemnified Party, or (5} Third Party Claims adsing out of or related fo
SELLER's breach of, or failure to petform, s covenants and obligalions in
Seeiton 21_¢i.{1}; provided, however, that, in cach of subsections (1) through
(5) above, in no event shafl SELLER be obligated ic indemnify, defend, save und
hold harmless any Buyer Indemnified Pasrty for Liabilities for Environmental
Claims to the exient (and only to the exient) ihe Liabilities are caused by any
negligence by Buyer Indemnified Parties.

Indempification by BUYER. From and afier the Closing Date, BUYER agrees, to
the extent permitted by Law, to indemnify, defend, save and hold harmless
SELLER Indemnified Parties fromr and ageinst any and all Liabilities incurred or
suffered by any SELLER Indemnified Party adsing out of or related to (1) Third
Party Claims arising out of or related fo BUYER's breach of, or failure to
perform, its covenents and obiigations in Section 21.b,, Section 2]1.c.3i.(2), or
botk, or {2} Third Parly Claims afising ot of or related o BUYER's chenge in
use of the Premises from agrcultural, except to the extent that the Liability arises
ot of Pollutarnts, Point Source of Pollutants and Mon-Point Source of Polintants
not identified in Buyer's Environmental Assessment, SELLER acknowiedges
that BUYER has not made gny repragentation or warmranty to SELLER as to, nor
hag BUYER waived any right to claim that it does not have, the legel authority to

egres to the provisions of this Seetion 21,0

Procedure for demnificaiion,

i Direct Claimg, 1f an Indemnified Party should bave a Direct Claim against
an Indemnifying Party, the Indemnified Party shall deliver a Direct Claim
Notice to the Indemnifving Party by ceriified mail with remsooeble
prompiness following discovery of the facts and circumstances giving rise
to the Direct Claim, The failure fo give timely notice pursuant o this
Sectinn 21.g.i. shatl nol releve the Indemnifying Party of its obligation ta
mdemnily creept W the exlenl Ure Indemnifving Parly i actuslly
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prejudiced by such failore. The Indemnifying Party shall have 30 calendar
deys to respond in writing to the Indemnified Party regarding such Direct
Claim Notics. If the Indemnifying Party nobfies the Indemnified Party
within: such 30-day period thal it does not dispute the claim desenbed in
the Direet Claim Motice, or does oot reapond 1o the Direct Claim Notics
vithin such 30-day period, the Liabilities ardsing from the claim specified
in such Direct Claim Notlee shall be conclusively deemed a Liability of
the Tndemnifying Party and the Indernnifying Party shall pay the amount of
such Liability to the Indemnified Party promaptly following the final
determination thereof. if the Indemnifying Purty notifies the Indemnifted
Party that it disputes its Hobility for the matters described in the Dirget
Claim Motice, then the Indemtifying Party shall be deemed lo dispuic the
clnim, and the Parties shell proceed in good faith to msoive such dispute a8
provided in Section 20.

Indempification Procedure — Thind Party Claims, The Parbies agree that, if
a Third Party Claim is made, ths Indemnified Party will give a Third Parly
Claim Notice fo the {ndemnifying Party by cerified mail within five (5)
days of receipt of service of prucess if an Action has commenced o1, in all
other circumstances, within fifteen (135) days of receipt of written notice of
such Third Parly Claim. The failure to give timely nolice pursvant o this
Scetion 21.p.3. shall not relieve the Indemnifying Party of its obligation to
imdemnify except o the cxlent the Indemnifying Perly iz aciualiy
prejudiced by such feilure. The Indemnifying Party shall have 30 days to
respond ip writing fo the Indemnified Party regarding such Third Parly
Clalm Motice,  If the Indermmifying Party provides written notice 10
Indemmmfied Party during thei 30-day period thet it disputes its liability for
the mabers descrbed ip the Third Party Claim Notice, then the
Indemnifying Party shall be deemed to dispule the Third Party Claim, and
the Parties shall proceed in good faith to resolve such dispute as provided
in Section 20. If the Indemnifying Party notifies the Indemmnified Party
within suchk 30-day period that it does oot dispute the Third Party Claym
described in the Third Party Claim Notice, or does not respond to such
Third Party Claim Notice, the Liabilities arising from the Third Party
Claim will be conclusively desmed a Liability of SELLER and the Partics
shall proceed with the following indemnification procedures,

Subject to any Laws, privileges {including the altorney client privilepe and
joint defense privilepe), rights apd the wrade seered protocol developed by
SELLER, if applicable, the Indemnified Pasty shall make aveilable to the
indempifying Party and its counsel, accountants and other representatives
al reasonable times and for reasonable periads, during normal business
hours, all baoks and records of the Indemmified Party reasonably velating
to any such claim for indemnification, and each Parfy herennder will
render to the other such assistance as it may reasonably require of the other
in arder to insure prompt end adequate defense of sny Third Party Claim.
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vit,

Subject to applicable Laws and the futher provisions of this Sectipn 21,
the Indemnifying Party shall have the right to defend, compromise, and
scttte any third-perfy Action in the name of e Indemnified Party to the
extent that Indemnifying Pary may be liasble to the Indemnified Party in
connecuon fherewith,

if the Indemnifying Parfy notifies the Indernnified Parly thai the
indemnifying Party elects to assume the defense of a Third Party Clajm,
the Indemnmifying Party shall not be linble to the Indemnified Party vnder
this Section 21.g.v for any fees of other counsel or any other expenses
with respect to the defense of such Third Party Clalm, in each case
wcurred by the Iodemnified Party in connection with the defense of such
Third Parly Claim other than as conlemplated under this Seetion 21.p.v.

If the Indemmifying Parly elects lo assume the defense of such Third Porly
Clairm, the Indemnifying Party shall have the right to defend such Third
Party Claim by il sppropriate proceedings, which proceedings will be
prosecuted by the Indemnifying Party. The Indemnifying Party shail have
fuli control of such defense and proceadings, including settiement thereof;
provided, however, that the Indemnifying Parly shall not settle & Third
Party Claim without the written constnt of the Indemnified Party, which
shell not be unrcasonably withheld, nnless {i) the relief consists solely of
monay damages and includes a provision where the plaintff or claimant in
the matter fidly rcleases the Indemnified Parly fom sl Hability with
respect thereto, and (3} the setlement, compromise or dischargs does not
otherwise materially adversely sffect the Indermified Party, The
Indemnified Parly agrees to cooperate rezsonably with the Indermnifying
Party and its counsel ip the compromise or settlement of, or defense
against, any Third Party Claim and, i requesied by the Indemnifying Party,
the Indemnificd Party will, at the sole cost aond exponse of the
Indemmifying Party, cooperate with the Indemnifying Pasty and its counsel
in eontesting any Third Party Claim that the Indempifying Party elects to
centest, or, if appropriate and retated to the Third Party Claim in quastion,
in making axy counter claim agalpst the Person asserting the Third Party
Claim, or any cross-complalnt agminst any Person (other than the
Indemnified Party or any of s Affilistes).

Notwithstanding an election by the Indemmifying Party to assume the
defense of such Third Pady Claim, the Indemnified Party shall have the
right to employ separate counsel to represcat it in, But nol control, the
defense, investipation, setlement, or litipation of such Third Party Claim,
but the lees and expenscs of such counsel shall be at the Indemmified
Party’s sele cost and expense unless (%} the Indemnifying Party shall have
auvthotized in writing the Indemnificd Party 1o employ separate counsel af
the Indemnifying Perty’s expense, or () if, in the wrificn opinion of
counsel to the Indemnified Party, which counsel shall be reasonably
salisfactory (o the Indemnifying Party, a confliet or poteutial inlerest exists
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between the Indemnifying Party and the Indemnified Party, or {2) i, the
named parties to such Third Parly Claim include both the Indemnifying
Party and the Indemmified Parly and the Indemnified Party determines in
good feitk, based on the written opinion of counsel to the Indemnificd
Farty, which counsel shall be reasonably sabsfactory to the Indemnifying
Pasty, that the Indemnified Party may have defenses or connterclaims that
are not svailable o the Indemnifying Perty, or that are incongistent with
those availzble to the Indemnifying Party. In any event, the Indemmnified
Party and the Indemnifying Party and their counsel reasonzbly shail
cooperate in the defense of any Thind Party Claim subiect to this Section
21,z.vi] and keep such Persong informed of all developments reiating 1o
any stch Third Party Claims, and provide copies to each other of all
refevant correspondence and documentation relating thereto.

{f the Indemnifying Party, after receiving a Third Party Claim Notice, does
not clest to defend such Third Party Claire within the time perlod specified
herein or does not defend such Third Perty Claim in good feith, the
indemnified Party shall have the right, in addition to any other right ot
remedy it may have hersunder, at the Indemnifying Party's expense, io
control the defense or seltlement of yuch Third Party Claim; provided,
however, that (i} the Indemnified Party shall not have any obligation to de
so; (i) the Indemnified Party’s defense of or parlicipation in the defensce of
any such ciaim shall not in any way diminish or lessen the obligations of
the indemnifying Party under this Sectipn 21.pwviiic and (i) the
Indemnified Party shall not settle, compromise or discharge, or admit any
liability with respect to, any guch Third Party Claim withou! the priar
writlen consent of the Indembifying Party (which consent will not be
unreasonably withheld or delayed) and if the Indemmified Pany does settle,
compromise or discharge, or admt any liability with respect to any such
Third Party Claim withou! the written consent of the Inderonifying Pary,
then the Indemnifying Party shall have no liability whetscever, nor be
bound in any way, in respect thereof.

ot demgpificabion P

Subject o Seetion 20, and except as otherwise mutually agreed, prior to
peying any Third Party Claim against which the Indenmifying Party is, or
may be, obligated under this Agreement to indemnify an Indemmnified
Party, the Indemmnified Party nust first supply the fodemnified Party with a
comy of ¢ non-consensual, non-appeaiable, final judgment or decree, which
has beer entered after the matter has been fully and fairly Litigated, that
holds the indemnified Parly Hable on such claim or, if the claim was not
finaily determined by a non-cousensusl, non-appeatable judpment or
decres, then the Indemmiffed Party must have received from the
Indempifying Party the written approval of the lerms and conditions of the
final settlement or compromise or other agreement that fully and finally
determined the owtcome, which writen approval the Indemmnifying Party
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cannot unreasonably withhold, Except as otherwise mutualiy agreed, prior
to paying asy Direct Claim egainst which the Indemmnifying Party is, or
may be, obligated under this Agreement to indemnify ap Indemnified
Party, the Indemnified Party roust first supply the Indemnifying Party wilh
reasonabie documentation of the amount of guch Direct Claim,

it BUYER Indemnified Parties’ indemnification claims shall be satisfied
solely from the General Escrow Fund, which fund shall be replenished
eecording to the terms of the General Escrow Agreement.

ili.  Ifa BUYER Indemnified Pary makes 21 indetonification claim against the
General Eserow Fund, or if any BUYER Indemnified Party shall have the
right {0 assume the defense of a Thisd Party Claim pursuant to Sectiog
2Lgii. or is entitted to recolve the reasonable lega) foes and exponses
asgociated with 2 claim, all such amounts shall be exclusively advanced by
or set-off apeins! the Gencral Fund wntid the General Escrow Fund is
completely depleted in accordance with the General Escrow Agreement,
and BUYER Indemnificd Party and SELLER sholl executis a joint written
notice to the Escrow Agent, and otherwise cooperate with each other in
obtnining azy such fimds,

Limitations on Indemnjfication. Notwithstanding the foregoing, 1o the cxtent
permitted by Law, an Indemnified Party shali nol be entitied to indemnification
under Scctions 216, or 2L for, and in no event shall the Indemnifying Party
have any Lisbifity 1o any Indemnified Parties for, and the Liabilitics shall oot
include, loss of profits or other gonsequential damapes or punitive demages ail of
which are hereby weived by BUYER (other than loss of profits or other
conscquential damages, incidental damapes or punitive damages suffered by thind
persons for which fegal responsthility is allocated to any Indemmnified Party).

Insurance Recoveries, I any Liabilities related to & cladm by an Indemm{ied Party
are covered by one or more third parly insumnce policies held by svch
Indemnified Pary and such Indemnified Party actunily receives a full or partial
regovery unnder such insurance policies, such Indemmnified Party shell usc such
recovery to refund, within ten {10} Business Days, the aggrepate amount of any
paymenis {or, if such recovery is less than the apgrepole amount of such
paymoents, & portion thereof} actially received by such Indemnified Party from
Indemnifying Party with respect to such Lizbilitics; provided, bowever, that such
refund shall be nel of (i} the amount of any costs Incurred in coliccting such
insurance recovery, inchiding the amownnt of any co-payment or deductible, and
(i) the amowmi of any premium increase io the neoxt policy period of the
applivable insurmnce policy or in a replacement insumnce policy thal resalts
directly from the assertion of such clain, as determined by eorrespondence from
the insrance carrier or insusance broker to the Indemmubied Party, a copy of
which shall have been provided to the Indempifying Party. For the avoidance of
doubt, the Parlies agree that the existence of an insurance claim shall not require
an Indemnified Party to puwrsue an insurance elaim prior to making an
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indemmification claim under this Seetiop 20, but if an indemnification claim is
made, the Indemnmified Parly must pse commercially reasonable effort to
prasecuie available insurance claims.

k. Tax Consequences of Indemnification. The Parties agree to ireal any
indemnification peyment made pursuant to this Scetipp 20 &3 an pdjustment to
the Purchase Price for zll income or similer tax purposes to the extent permitied
by Law.

L Survival. The lerms of Lhis Secfion 21. shell survive the Closing or termination of
this Apreement.

22,  NOPERSONAL LIABILITY.

Notwithstending apything lo the contrary in this Agreement, to {he extent
permitied by Law, no present or fulure Affiliale of SELLER or BUYER, nor any present or
future member, principal, sheveholder, manager, officer, official, director, employee or agent
of SELLER or BUYER (other than any such Person that s Party hereto), will be personally
iable, dirsctly or inditectly, under or in connegtion with (his Agreement, ot any document,
instrument or cerlificate securing or olherwise executed in connection with this Agrecment,
of any amendretents or modificalions to any of the foregoing made at eny time or times,
heretolore or hercafter, or in respeet of any matter, condition, injury or loss related to this
Agrecment or the Premiges, and each of {he Parties, on behalf if iself and each of its
successors and permitted assipnees, waives and does hereby welve any such personal
Yiability.

23.  TAX DEFERRED CXCHANGE,

BUYER end SELLER hereby acknowledpge that SELLER may clect that all or a
portion of the tranzaction contemplated by this Agreement may qualify as a tax-free
exchange within the meaning of Section 1031 of the Code, BUYER sgmmes to take any
{urther aclion commerciaily ressonmble and appropriate {c assist end cooperate with
SELLER. in effectuating such tax-fres exchange; provided, however, SELLER hereby aprees
that (g) SELLER shell pay directly for any additional expense coused to BUYER as a resnlt
of actions taken by BUYER for the purpose of facilitating such exchange, {b) BUYER’s
agreement to facilitate such exchange will nol require it to take title 1o any property other
than the Premises, and (e} SELLER shall reimburse, indemmnify, defend and hold harmiess
BUYER frem any liabilities resulting rom BUYER"s participation in such exchange for the
Benefit of SELLER.

24, NOTICES

Any notice, requesl, demand, instruction, or other communications to be piven,
provided or delivered to any Party hereunder, shall be in wiiting and shall be deemcd to be
delivered upon the carlier 1o occur off (a} actual receipt if delivered by {1) hand, commercial
courier or reputable ovemight delivery service o the address indicated, (3i) facsimile
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transmission, with confirmation of receipt or {jil) electronic transmission, if also senl by
another alemnative means of delivery pamed hereis; or (b} the defivery by registered or
certified United Stated Postal Service mail, retum receipt requested, pooiege prepaid,

addressed as [ollows:

Ifto BUYER:

With a copy o

if to SELLER:

With 3 copy to;

South Florids Waler Management District
3301 Gun Club Road

West Palm Bench, Florida 33406

Altention: Executive Director and Chairman
Fax: {561) 681-6233

South Floride Water Management District
3301 Gun Chub Road

West Paltn Beach, Flonids 313406
Attention: General Counsel

Fax: (561) 682-6447

And

Florida Department of Environmental Protection

3900 Commonwealth Blvd M.S. 49

Tallahassee, Florida 32399

Allention; Secretury, Depariment of Eavironmental
Protection

Fax: {850} 245-2128

ofo United States Sugar Corporation

111 Ponce de Leon Avenue

Clawision, Florida 33440

Attention: Malcolm 8. (Bubba) Wade, Jr. and
Edward Almeida, Esqg.

Fax: (863) 502-2120

Gunsler, Yoakley & Stewart, P.A.

Attorneys At Law

Las Olas Centre

450 Basi Las Olas Boulevard

Suile 14600

Fort Layderdele, Florida 33301-4206

Afttention: Daniel M. Mackler, Esg. and Dasuslle
De¥ito Hurley, Esq.

Fax: {(954) 523-1722

The addresses for the purpose of this Paragraph may he changed by either Party by piving
writien notice of such change to the other Pary in the manner pravided herein. Attomeys
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for the respective Parties to this Agreement rmay send and receive notices on their client’s

behalf.

25
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Certain Defimitions. For purposes of thiz Apreement:

i

it.

i3,

“Acauigition Proposal” mesns any written inquity, proposal or offer from
2 Person or group of Persony other than SELLER and SELLER
Represeniatives for, whether in ons {ransaction or a series of transactions:
(i} any direct or indirect sale or other disposition (including by way of
merger, comsolidation, share exchange, business combinstion or any
similar transaction) of the Premises, whether alone or together with other
assets, or of any combingtion of assets that represents zll or subslentially
all of the nssets of any SELLER and its respective gubsidisries, taken as a
whole; (i) any issuance, sale or other disposition by PARENT (including
by way of mnerger, consolidation, share exchange, business combination or
any similar ttansaction) of securities representing more than 80% of the
voting rights of PARENT'S outstanding common stock; (iif) any fonder
offer or exchanee offer that if consummated would result in any Person or
group of Persons acquiring beneficial ownership, or the tight to acquire
beneficial ownership of, more than 80% of the voling rights of PARENT'S
outstanding common stosk; (iv) any merger, reorganization, consolidetion,
share sxchange, business combination, recapitalization, liguidation,
dissplufion, equity infusion or similar frapsaction involving SELLER
andfor s mespective subsidiaries; or {v} any transaction that is similar in
form, substance or purpose to any of the foregoing transactions; proyided,
however, that the ferm “Acquisilion Pruoposal” shall not include 2
Permitted Reorpanization, the transactions contemplaled by this
Agreement, or any Additiopal Transaction,

“Bxclusivity Period” means the period heginning upon Validation and
ending on the Closing Date or earlier terminstion of this Agreement in
secordance with its termis.

“Oualified Purgchaser mesns any Person or group of Persons that SELLER
reasonably believes are capable of consummating & SBuperior Proposal.

“Salicitation Perfad” means the period beginning on the Effective Date
and ending at 5:00 PM., Caslern Time, on the sixtisth (60%) day
thereafler,

“Allerpative  Acquisition  Agrcoment” means & definitive purchase
agrecment, or scres of related agreements, entered into, between any
combinaticn of PARENT and the SELLING SURSIDIARIES and =
Guatified Purchaser with respect o a Superior Proposal (together with any
miated schedules, exhibits or ollce documentation).
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ix.

“Matching Perfod” means the pedod beginning on the day BUYER has
delivered a copy of an Altemalive Acquisition Agreement in accordance
with Segtipn 25.4. below and ending forty {40) celendar days thereafter,

“Termination Fec" means an amount in cash equal fo Sixteen Million
Dollars (15,8, $16,000,000.00) which, if due and payable under Section
25,0, shall be peid by wire transfer of Immediately available funds
denomineted in 1.8, Doliars to the account or accounts designated by
BUYER. SELLER acknowledges that the agreement to pay the
Termination Fee in the citcwmstances set forth in Section 25.e. is an
integral part of the transactjons contemplated by this Agreement and that,
without this Apreement, BUYER would not enter inlo this Agreement;
accordingly, if the Termination Fee is not paid when due, Buyer shall be
enlitied Lo intérest on the Termination Fee at & rate per annum equal (o the
Prime Rate as published in tha Wall Street Journal, Eastem Edition, in
effect from lime to lime during the period fom the date that the such
payment was required to be made pursuant fo this Agreement to the dele of
peyment.

“Superior Proposal” means any bena fide Acquisition Proposal made in
writing thal would be copsummated oft or before June 36, 2010 and {hat
the Board of Direclors of Parent i its good faith judgment determines
would, if consummated, result in a transaction |hat is more favorable to
Parent and its stockholders (as they exist immediately prior (©
conswnynating such Lransaction) then the transactions contemplated by this
Ampeement, which determinslion is wade (A) after receiving the advice of
# financial advisor, {B) after taking into account the likelihood (and likely
titning} of consummation of such transaction on the terme set forth therein,
and (C) after taking o account all appropriate legel, {ax, financial
{including the finencing temms of such proposal), regulatory or other
aspects of such preposal and any other relevant factors permitted by Law.

“Additionai Trapsaction” Asny iransaction or series of transacfions
between any Person or group of Persons and PARENT, its subsidiaries or
atty combination thereof, that does net preclude the sale of the Premises to
BUYER and the granting to BUYER of the Option and Right of First
Refusal to purchase the Option Property.

“Window-shop Period™ meaps the period beginoing upon expiration of the
Solicitation Period and ending upen Validation.

Solicitation Penied. Notwithstanding enything comained herein to the contrary,
during the Solicitation Perind B3ELLER and the SELLER Representiatives shall have the
right to, direclly or indiectly: (i) initiate, solicil and encourage Acquisiiion Proposals
from any DPerson or Tersons, including by way of providing access o non-public
infermation pursuant to one or more confidentialily agreaments; and (ii) enter into and
maintain discussions or negotiations with respect o Acqunsition Proposals or otherwise
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cooperate with or assist or paticipase in or facilitate any such discussions or negotiations,
including by delivering confidential information regerding eny or ali of SELLER, its
business operations and its assets, incloding the Premises, to Persons submitting an
Acttisiion Proposal and thejr representatives; provided, however, that SELLER shall
(i) enter into and maintain one or more customary confidentiality agreements with any
Persons solicited heraunder, the terms of which are nol materialiy more favorable (o such
Perspn than those in the Confidentiality Leiter that SELLER has entered into with
BUYER, (ii) if, at any tiee SELLER identifies a Person or Persors from whom il has
meceived an Acguisition Proposal o be a Quelified Purchaser, (A) nolify BUYER in
writing as promptly as reasonzbly practicable {and in any event within twenty four (24)
hours of making such determination) of the identity of such Qualified Purchaser; and
(B) keep BUYER reasonably informed of the slatus of any discussions with any Qualified
Furchaser.

<. Window-shop Period. Watwithstanding anylhing contained herein to the contrary,
dwing the Window-Shop Period, SELLER and the SELLER Representstives may
continge discussions or negotiations with respect to Acquisition Proposals received from
Persons solicited during the Seclicitstion Period, but SELLER will not and will cause
SELLER Representstives end other Persons acting on its behslf not to, directly or
indirectly initiate, stek or solicit any additional Acquisiion Proposals. If, however, a
Person or group of Persons approach SELLER or the SELLER Representatives,
unselicited, with an Interest in submilting en Acquisition Proposal, and iF PARENT S
Board of Direclors determiines in good faith, after consultation with its financial znd legal
advisors, that (1) such unsolicited Acquisition Proposal is bona fide and covld reascnably
be expected to result in 2 Superior Proposal, {2} such Person or group of Persons could
reagonably be expected to ke able to finance such Acquisition Proposal, and (3) the
faihwre to consider the Acquisition Proposal would be inconsistent with the fulfithnent of
its fiduciary dutics to the stockholders under applicable Law, then SELLER may {A}
fuspish infortnation with respect to any or all of SELLER, its business operations and its
assets, incinding the Premisee, to the Person maldng such Acquisition Proposal and ife
representatives and {B)enter inte and maintein discussions or negotiaiions with the
Person making such Acquisition Proposal; provided, however, that Seller shall (i} enter
inte and maintain one or more cuslomary confidentiahly apreements with any Persons
making an unsolicited Acquisition Proposal, the ferms of which are not materially more
[avorable to such Person or Persons {ran those in the Confidentiality Leter that SELLER
entered infto with BUYER, (i) potify BUYER in wiiting es prompily as reasonably
practicable (and in any event within twenty four (24} hours of entering into such a
confidentiality sgreement} of the identity of the Person or Persons making the unsolicited
Acquisition Proposal, and (iii) keep BUYER reasonably informed of the status of pny
discussions with any such Person or Persons. I, at any time SELLER identifies a Person
or Persons from whom il has received an unsolicited Acquisition Proposal to be a
Qualified Purchaser, SELLER agrees (A) to notify BUYER in writing as promptly as
reasonably practicable {(and in any evert within twenty four (24} howrs of making such
determination) of the identity of such Qualified Porchaser and the determination of

Qualified Purchaser slatus; and {(B) to keep BUYER reasonably informed of the status of
any diseusgions with any Qualificd Purchaser.,
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d. Superior Proposal. If, pdor lo the Exchisivity Period, SELLER rcceives an
Acquisition Proposal from any Qualified Purchacer{s) that the Board of Directors of
PARENT concludes in good faith conglitules a Superier Proposal, any or all of PARENT
and each other SELLER may enter inlo an Altetoative Acquisition Agreement(s), except
that the closing of moy Superior Proposnl evidenced by an Alterative Acguisition
Agreement must be conditionsd upon BUYER's failure to exercise s rights set forth in
subparagraph (&) below and if such right is nol exercised, BUYER's receipd of the
payment of the Termination Fee pursuant to subparagraph (g) below and termination of
this Agreement {without any cost, Hability or obligation whatsoever ip BUYER) as
contemptated by subparagraph (€) below. SELLER (i) shall promptly upon entering inta
an Alternative Acquisition Agrecment (and in any cvent within one (1) Business Day),
make 2 true and complete copy thereof available for review by BUYER and BUYER's
representatives, (i) shall promptly upon entering info an Alternalive Acquisition
Agreement (and in eny event wilkin five (5} business days) make available 1o BUYER
and it5 representetives any information concerning SELLER, s business operations and
its gpssets, including the Premises, that has been provided by the Qualified Purchaser in
cotnectign with the Superior Proposal that bes not previously been provided Lo BUYER,
and {34} shall not enter into any confidentiabity provisions restricting the provision of such
materials to BUYER. Any materials, including & lerm sheel, a lefter of imtent or
definitive apreement, given 0 BUYER in connection with the Superor Proposal, (A)
shal] be designated "Trade Secret” by SELLER, {B) shall be subject fo the trade secrel
protocol established by SELLER attached hereto as Schedule 6.3., and {C) shall be kept
confidential by BUYER in accordance with the Confidentiality Letter.

3 atching Period; Termination; and Termination Fee, During the Matching Peniod
SELLER. shall, and shall cause SELLER Reptresentatives 10, negotiate with BUYER in
good faith (lo the exient BUYER desires lo negoliate) {o make such adjustments in the
tetras and conditions of this Agreement so that the Acquisition Proposal provided for in
the Aliemmative Acguisition Apgreemenl ceases to comsfilute = Sopenior Proposal. 1
BUYER agrees to make adjuetments in the terms and conditions of this Agreement such
that PARENT's Board of Directors concludes that the Acquisition Propasal provided for
i the Altermative Acquisition Agreemnent no longer constituies a Superior Proposal, the
Alternative Acguisition Agreement shall terminete (without any liebility or cbligation
whateoever to BUYER). Il BUYER does not so agrec during the Matching Period,
SELLER may proceed with Lhe transaction conterpiated by the Alternative Acquisition
Apreement, terminale this Apreement, and BUYER shall be eatilled to payment of the
Termination Fee, payebic by wire transfer of immedistely svailable funds., Any
termination pursuant to this subscetion {e) shall not constiute or serve as the basis for 3
treach of or default under this Apreement. The Temination Fee is the sole remedy
available o BUYER in connection with a {erminstion of this Agreemen! m accordance
with the terms of this Section 25 and BUYER specifically waives its right to seek specific
performance hergunder.

f. Exclysivity. From the date of Validation vntil the Closing or carlier termination
of this Agresrnont in accordance with its lermg, SELLER aprees thai, cxcept with respect
in thiz Agreement and the transactions conlemplated hereby, SELLER will not and will
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ceuse {he SELLER Representatives and other Persons acting on its behalf not 1o, doectly
or indirectly: (1) initiate, solicit or sesk, entertain any inguines or the making or
implementation of any proposal or offer with respect to an Acquisition Proposal; (ii)
engage in any discusstons or negolalions concerning, of provide any confidential
information or date to, or have any substantive discussion with, any Person refating fo an
Acquisition Proposal; (iii) ofherwise cooperate with any Person in any effort or alenpl to
make, implement or accept any Aoquisition Proposal; or (iv) enfer into an agresment,
captract, fetter of infent, memorandum of understanding or confidentiality agreement with
any Person relating to an Acgquisition Proposal. SELLER agrees 1o notify Buyer promptly
if it or sny SELLER Representative or other Persons acting on its hehalll reccives, alter
the date of Validation, any writlen inquiries, offers or proposals relating to an Acquisition
Froposat, and provide Buyer with the details thereof, keep BDUYER informed with respect
thereto, and provide BUYER with copies thereof,

g Post-Termination Trensaction. In the event SBELLER temminates thiz Agrecment
because SELLER fails to obiain approval of PARENT'S stockholders for any reason, and
i SELLER thereafter sclis all or substantially eli of the Premises or all or substantialiy ali
of the Option Property within r period of twelve {12) maonths following said termination,
then BUYER shall be eotitled to receive the Termination Fee, This subsection (g) shall
survive tie Closing.

h. Additional Traosactions, Nething in this Secfion 23 shall limit SELLER’S right
to enpage in setivities releted o pursning, nepotiating, documenting and completing
Additional Transactions. In no event shall the Termination Fee be payable to BUYER in
respect of an Additdonal Transaction.

26, OPTION TG PURCHASE REAL PROPERTY

a. If the Clesing ocenrs, then for {i) 2 perod commencing from the Closing Date
through the dale that is immediately prior to third (3rd) anniversary thereof (the
“Exclusive Option Period™), SELLER hereby prants to BUYER the exclosive
option {the “Exclusive Qption™) and {if) 8 period commencing on the third (3
anniversary of the Closing Date through the tenth (10™) anniversary thereof (the
“Non-Exclusive Option Period”), SELLER hereby prants to BUYER, the non-
exclusive option (the "Non-Exclusive Optiop™ {the Non-Exclusive Option and
the Exclusive Option, are berginefler coliectively referred to as the “Option”, and
the Exclusive Option Period and the MNon-Exclusive Option Penod are
hereinafier collectively to as the “Qpticn Peried™, to purchase all (but not tess
than ail) of that certein renl property located in Hendry, Glades, and Talm Reach
Counties, Florida as more particuiarly described on Exhibit 26.5 attached herelo
{(the “Option Property™), which consisls of approximutely one hundred seven
thousand onc hundred cighly-seven {107,187) acres, more or less, subject to any
and afl lcases for ail or any portion of the Option Property then in ¢ffzct at the time
of exercise of such Oplivn and subject to the Mew Leese (as defined in subseetion §
below). BUYER muy exercise the Option al any time during the applicable Option
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Period by giving SELLER written notice thereof ("Option Notice"). Diuxing the
Exclusive Option Penod, in no event shall SELLER sell, enter tnto new leases for
{provided thiz shall not prohibit SELLER from reinstating any lease in order o
rescive any tenant dispote), transfir or convey any portion of the Option Property
withon! BUYER's written consent, which may be withheld in BUYER's sole and
absolule discretion, provided, however, that: () SELLER may sell, transfer or
eonvey afl or suhgentially al) of the Option Property during the Exclosive Oprion
Period without BUYER?s written consent, provided and on the condition that such
property s sold subject to this Option {a “Pemnitted Sale™); (i) SELLER may enter
into agriculturel leases during the Exclusive Option Period so long as the term of
any such lsases does not exceed three {3) years, or, if the lease term exceeds throe
{3) years, such lease must contein & walver by the tenant of the relocation rights
under the Uniform Relocation Assistance and Resl Properiy Acquisition Policy Act
of 1970, as mwended {42 U.5.C, Sce, 4601, &t 3tg.), and must be terminable npon
two (2) yesrz writlen notice, without puyment or relocation benefits, provided such
potice shall not be effective prior to the end of the 3™ anniversary of the
commencement of such leaze {enm; and (1) SELLER. may st all times finance and
refinance the Option Property withowt BUYER's consent.  Durng the Non-
Exelusive Oplion Period, theve shail ba no restdetions op SELLER s ability for {A)
sell, transfer or convey all or any portion of the Option Property (subject to the
Right of First Refusal); or (B) lease all or any portion of the Option Property
{provided that SELLER will notify BUYER of iis intention {o enter into any such
lense(s), but BUYER shall have no night to consent to or approve the same). For
pieposes of determining the land subject to the Option at any time, “Cpton
Property” shall mean the property designated as such in Exhibit 26.a as of the
Effective Tate, excluding any lands which at the fime of exercise of the Option by
BUYER have been (1} sold, transferred or copveyed by SELLER in accordince
with this Apresment {other than in connection with a Permifted Sale), (i) acquired
by BUYER in the exercise of the Right of First Refusal, {iii} excluded by BUYER
under the Opticn Purchase Agrcemcnt (es defined below) in sccordence with the
fitle provisions thereof;, or (jv) excluded as a resulf of failure, breach or defauit by
SELLER. or any other catse except BUYER s default,

b.  The purchase price for the Option Property dunng the Exclusive Option Pentod shall
be fixed af SEVEN THOUSAND FOUR HUNDRED DOLLARS AND NO/0O
(87,400} per zcre and for the Non-Exclusive Option Perfcd shall be determined as
set forth below {the “Option Property Purchase Price™ and the fair market rent {or
the Premises and Oplion Property to be paid under the WNew Lease (as defined
below) (1egardless of whether the Option is exercised during the Exclusive Option
Period or Non-Exclusive Option Perdod) shall be determined as set forth below
{collectvely, the “Post Option Fair Marcket Rent™).

E. If the Option iz exercised during the Exclusive Option Pericd, fhen the Option
Motice shall include an original, signed appraisal{s} dated within thicty (30 days
of such notice setting forth BUYER’s proposed Post Option Fair Marke! Rent for
the Premises and Option Property (“Buyor’ ed P jon Tair Murket
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Rent™). The appraisal must comply with the slatwlorily mandated sppraisal
standards (applicable to BUYER) &nd roust have been performed by an appraiser
mecting the Appreiser Reguirements set forth in gubsection fiv below
{collectively, "Buyer’s Appraisal™}.

If the Option is exercised during the Non-Exclusive Oplion Pesicd, then the
Option Notice shall include an original, signed Buyer’s Appratsal{s) dated within
thicty (30} days of such notice setting forth (i} BUYER’s proposed Option
Property Purchase Price (“Buver's Proposed Qption Pro Purchese Price™),
and (i1} Buyer’s proposed Post Option Fair Market Rent for the Premises and
Option Property.

Within sixty {60) days after receipt of Buyer’s Appraisal that is included in the
Optivn Notice, SELLER. stull elect w either: (i) as applicable, accept Buyer's
Propozed Option Properfy Purchase Price as the Optien Property Purchase Price
and/or Buyer’s Proposed Post Option Fair Market Rent as the Post Option Fair
Market Rent; endfor (i) as npplicable, deliver to BUYER #n criginal, signed
appraiszl(s) setting forth SELLER’s proposed Oplion Property Purchase Price

(“Selter’s Proposed Qptivn Properly Purchsse Price™) andfor 3ELLER’
proposed Post Option Fair Market Rent {“Seller’s Pro t n Fair

Murket Rent™), which eppraisal{s) must be pr:rfurmzd by an appraizer{s) mesting
the Appraiser Requirsrments set forth below in gubseetion £iv below and must
be dated withiin sixty {60) days of SELLER's receipt of BUYER's Option Notice
{inclading Buyer's Appraisal} (collectively, “Seller’s Appraizal™).

If SELLER elects to obtrin Seller's Appraisal under subsceciion e(fi) above, then,
a5 applicable:;

i, With respect to the determination of the Option Froporty Purchase Price:

{1)  inthe cveat Seller's Proposed Option Property Purchase Price is more than
or equal to ninety percent (90%} of and less than or equal to one hundred
ten percent (110%6) of Buyer's Proposed Option Property Purchase Price,
then the Option Propery Purchase Price shall be deemed to be the averuge
of Buyer's Proposed Option Property Purchase Price and Seller’s Proposed
Option Property Purchase Price {i.e, the sum of hoth proposed purchase
prices divided by two {2)),

{Z)  In the event Seller's Proposed Option Property Purchase Price is less than
ninety percent (30%} of or greater than one hundred ten percent (1310%) of
Buyet’s Troposed Optien Property Purchase Price, then within fifteen (15}
days after SELLER’s delivery of Seller’s Appraisal to BUYTER setting
forth Selier’s Pmpusad Option Property Purchase Price, Seller’s sppraiser
and Buyer's appraiser must select & third (3") appraiser meeting the
Appraiser Reguiremenis set [orth below (the “Third Appreiser™) (it being
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(1)

{2

i3,

iv.

vi,

agreed that the Third Appraiser may be different for the purchase price and
rental appraisals).

With respect to the detennination of the Post Ophion Fair Market Rem:

In the event Selier's Proposed Post Optior Fair Markel Rent is more than
or equal to ninety percent (30%) of and less than or equal o one hundred
ten percent (110%) of Buyer's Proposed Post Option Feir Market Rent,
then the Post Option Falr Market Rent shell be deamed to be the aversge
of Buyer's Proposed Post Option Fair Market Rent and Seller's Proposed
Test Opiion Fair Market Rent {i.c., the sum of both proposed rents divided
by twa (2)).

In the event Seller's Proposed Post Option Pair Market Rent is less than
ninety percent (50%e) of or grealer than one hundred ten percent (110%) of
Buyer's Proposed Post Option Fair Market Rent, then within fifteen £15)
days after SELLER’s delivery of Seller’s Appraisal 10 BUYER setting
forth Seller's Proposed Post Option Fulr Murket Renl, Seller’s appraiser
and Buyer's appraiser must select the Third Appraiser {if not already

appointed pursuan! 10 subsectjon (T2} shove).

The Third Appraiser shell perform its appraisal of its proposed Option
Pryperly Purchase Price andfor its proposed Post Option Fair Murket Rent,
as applicable, within sixty (60} days of being selected by Seller’s appraiser
and Suyer's appraiser. Cnee such appreisal is complele, the average of the
two (2) closest appraisals in terms of fotal appraised value of the Option
Property Purchase Price and/or the Post Option Fair Market Rent, as
appliceble, shall be deemed to be the Option Properly Purchase Price
and/or the Post Option Fair Market Rent, vespeciively.

Tnicss otherwise agreed to in weiting by SELLER and BUYER, each of
the appraisers set forth above shall be MLAL cerified appraisery, having af
least ten {10) years experience in appraising the fnir merket value and fair
market romtal {as applicable) of agricultural property 19 Palm Beach
County, Florida {the “Appraiser Requirements™).

BUJYER and SELLER shall cack be responsible for the fees, costs and
expenses of their respective appraiser(s). The fees, costs and expenses of
the Third Appraiser and any mediation lo seleol the same 25 provided in
subsection {5} below shall be shared equally by BUYER and SELLER.

After the initial determination of the Post Option Fair Markel Rent, such

rent shail be adjisted fo foir market value on overy third enniverzary of the
closing under the Option Purchase Agreement and in the intervening yvears
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such rent shal) be adjusted in accordance with procedure set forth n the
Legss,

Notwithstanding anything contained herein to the contrary:

i if the Option is exercised during the Non-Exclusive Option Period and the
Option Properly Purchase Price as defenmined above is less than an
average of SEYEN THOUSAND FOUR HUNDRED DOLLARS AND
NO/100 ($7,400.00) per acre, SELLER shall have the right, in SELLER's
sale and mbselufe discretion, to not sell the Option Property to BUYER
without any obligation or lishility whatsoever to SELLER by providing
written notice to BUYER of such clection within sixty (6{) days after the
COption Properly Purchase Price bas been determined, whereupon the
Option shall coulinue {o be in effect untl] e expication of te Option
Period; it being agreed that failure of SELLER 0 deliver such nolice
within the 00-day period shall be deemed {o be an acceplance of the
Opticn Property Purchase Price; and

i, if the Option is exercised during the Non-Exclusive Option Perjod and the
Option Property Purchase Price as determined above is grester than the
Buyer's Proposed Option Property Purchase Price, BUYER shall have the
right, in BUYER's sole and absolufe discretion, 1o not purchase the Oplion
Property from SELLER without any obligation or llability whatsoever to
BUYER by provitling written notice to SELLER of such election within
sixty (60} days afler the Oplion Property Purchase Price has been
deiermined, whereupon the Oplion shall automatically and immediateiy
become mull and void and neither pardy hereto shafl have any other
Lability, obligetion, or duty pursuant to the Option, it being agresd that
feifure of BUYER to deliver such notice within the §0-day perod shail be
deamed 1o be an acceptance of the Option Propernty Purchase Price.

If SELLER's applmser and BUYEK's appraiser fail fo appoint the Third
Appraiser within the time and in the manner prescribed in gubsecton (i) or
FE1{2) ebove, thern SELLER and/or BUYER shall promptly apply o the Paku
Besch County office of Mediation, Inc. for if such company is no longer in
business, another mediation company with offices in Palm Beach County) for the
appointment of the Third Appraiser, Within five (5) days of receipt of notice
from one Party that such mediation application has been filed, esch Party chail
submit the names of up {6 three (3) appraisers meeling the Appraisal
Requirernents for the mediator to seivct.  The mediator shall be insiructed by
sither Party o select the Third Appraiser within ten {10) days afiar receipt of
such rames. The feilure of a Party to timely submitl any names constituies a
waijver of the right to so submit such names and the mediator shall selent the
Third Appraiser fom the list of narmes that wes timely submitted.
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In the event the BUYER docs not exercise the Option during the Optiod Period ag
provided in this Section 26, the Option shell aniomatically and immediately
without nolice become null and void and neither Party hereto shall have any
other l=bility, obligation, or duly pursunnt fo the Option. In the event that
BUYER does exercise fhe Option duwing the Option Period as provided in this
Section 2§ and the transaction fails lo close for any reason whatsoever, other
than SELLER's defsult, then the Option shali nutomatically and immediutely
without aotice become pull and void and neither Party hereto shall have any
other liability, obligation, ar duty pursuant to the Option. Ia the even! that the
Option is exercised and the transaction fails to close as a respl of SELLERs
defaull under this Agreement or the Option Purchase Apreement, as applicabic
after the expiration of any applicable cure period, and provided BUYER iz not in
default under this Agreement or the Option Purchase Agreement, as npplicalis,
after the expiration of any applicsble cure period, then, without limitation as to
eny of BUYER’s or SELLER’s remedies under this Agresment or the Oplion
Purchase Apreement, as applicable, the Option shall survive, and the Right of
First Refisul shall slso be deemed to have been reinstated as i the Option were
not exercised, all in accordance with the terms of this Agreement,

In the event the BUYER exercises the Option as provided for heeein, then, within
sixty {60) days afier exercise of the Option during the Exclusive Option Period or
within sixty {60) days after the Opfion Purchase Price has been determined in
accordance with gghsection ¢, if the Option is cxercised during the Nom-
Exclusive Opticn Period, or such other peried of time mutually agreed upon in
wrillng by the Parties, both Parties agres to execnte an “Agreement for Sale and
Purchase” in substanifelly the same form and content as this Apreement with
appropriate modifications (o portinent terms including, but not limiled 10 (1) the
Inclusion of a ninety (90) day inspection period consistent with Sectiog 19.b of
the Original Agreement as it existed on December 29, 2008, (i} » closing date to
pocur one hundred twenty (120) days following cxpiration of the inspection
perod, (iil) pro-rata adjustments to the amount for Curable Title Defects, the
amount for the Genersd Bserow Fund, and the payment aniounl 1o exchange for
BUYERs Remediation of Pollutants per Seetion 21.b. of this Agreemont (which
adjustments shall be made using the same per sore csivulations wtilized by the
Parties in order to modify the amounts set forth in the Original Agreement), (iv)
appropriate modifications {o the representations and warranties to conform the
same to then existing facts, ag applicable, all of which shall be in form and
content reasonably acceptable to SELLER and RUYER {such agreement shall be
referred to as the “Qption Purchoge Asgeement™) and {v) an exhibit which
contains an amendmest to the Lease which adds the Option Property to the
“Premises™ between BUYER, as lessor, and SELLER, as lessee, or, at SELLER s
election, (x) a scparate lease for the Option Property and an amendment 1o the
Lease which reflects the change in rent and other modifications as contemplated
in this Agreernent or (y) a consolidated Lease for the Cption Property and the
Premises, which shali be in substantiaily the same form and content as the Lease
(such wmendments and/or new lease reforred in clauses (x) and (¥} iy collectively
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referred to as the “New Lease™), it being agreed that the New Lease shail contain
the modifications to the Lease set forth on Exhibit 2£.f and shall be sxecuted and
delivered by the Parties at the closing of the Option Propesty. 1t is further agrecd
by the Parties that SELLER'S option to elect the form of the New Lease under
clavses {x) or {y} above is nevertheless subject 10 BUYER s right to elect the
form under clause (x), il such election is necessary for SELLER’s financing o
acquire the Option Froperty,

I the event, efler BUYERs exercise of the Option, the Parties fail to enter info an
Option Purchase Apgreement within 180 days after the Option Property Purchase
Price has been deterniined as provided above and neither Party has commenced
ap sction sgainst the other to enforce the terms of this Section 26 during suid 180
day pened, the Option shall aufomnstically and immediately without notice
become null and void.

BUYER hereby represents that as of the Effective Dale, # has no present inlention
o inilinte or commence eminent domain of any or all of the Premises or Option
Property. BUYER bereby agroes that in the event that. (2) during the Option
Pericd, BUYER initiates or commences any taking f(or public or quasi-public use
pursuznt fo the power of eminent domain of any or all of the Option Froperty or
any interest therein {the “Taking Proceeding™); 2nd {b) BUYER does not cease
the Teking Proceeding wilhin forty-five (45} days afler written notice from
SELLER, then the Option shell be deemed to have been avlomatically exercised
by BUYER with respect to any portion of the Oplion Property not being so taken
by eminent domain unless SELLER gives wrtten notice within five {5} business
dzys after the expiration of such 45-day notice period that SELLER has elected to
termineic the Optlon, it being agrecd by the Parties that SELLER's election to
ferminate the Oplion shall be in addition fo alf other rights and remedies
available to SELLER at law, in cquity or umder this Agreement as a result of
BUYER's breach of tis subparagraph. If st any time prior to the expiration of
the Option Period, any proceedings shall be commenced for the taking of ali of
the Option Properly or any material portion thereof or any interest therein, for
public or quasi-public use pursuant to the power of eminent domain by any
public or quasi-public agency (other than BUYER), SELLER shall furmish
BUYER with wntten notice of any proposed condemnation within five (5)
business days after SELLER's receipt of such notification, and, in such event, the
Option shall automatically terminete as to any such portion of or intercst in the
Cption Property being taken by ¢ininent domain and thereafter neither BUYER
or SELLER shali bave any further rights or obligations hercunder with respect to
such portion of or interest in the Option Property ¢xcept as otherwise expressly
provided herein, In the event of a taking deseribed in the immediatety preceding
sentence, BUYER shell not, during the Option Period, use or take Gtie to all or a
portion of or inferest in the Option Property that is so taken, unless DUYER
exercisey the Option for any remaining acreags of the Option Property not $o
taken within forty-five (45} days after receipt of wiilten police from SELLER
advising BUYER that it may not use or take title 1o alf or 4 portion of or inferest
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in the Option Property that is so taken. Notwithstanding the foregoing, nothing
confained herein shall require BUYER to exercise (or have been deemed to have
automatically exercised) the Option with respect to a taking by eminent domain
of less than 1,000 acres (in the aggrepate) of the Option Property o any interest
therein. SELLER acknowledpes thet BUYER has not made any representation or
waurranty to 3ELLER as to, nor has BUYER waived any right {o claim thai it
does not have, legal authority to agree to the provisions of this Section 261,

Between the fourth {4’}'} and fifth (5% anniversary of the Closing Date, BUYER
and SELLER shall meet fo discuss, without piejudice to BUYER's rghts
herennder, BUYER's intent concerning the exercise of the Option.

In no event shall the provisions of this ectieg 24 (1.¢., the Option) be assigned by
BUYER, other than to The Board of Trustees of the Internal Imnprovement Trust
Fund ("TITF™ which assignment, in order fo be elfective, musi be delivered 10
SELLER and include am assumplion by TOTE, all in form and swbstance
reasonably acceplable to SELLER.

The provisions in this Sectipn 26 shail survive the Closing.

RIGHT OF FIRST REFUSAL.

Subject to Section 27.¢ below, if at any {irae during the Non-Exclusive Option
Period, SELLER desires to sell any or il of its fee simple interest in the Option
Property (which sale may also include other assets of SELLER) to any Person
who, a3 of the Effective Date, is unaffiltated with SELLER {for purposes of this
Section, the "“Proposed Purchaser™), and has received a bona fide written offir
from, or otherwise bas pepotiated acceptable terms with, such Proposed
Purchaser (for purposes of this Section, the “Bopa Fide Ofer) to purchese such
real property and, to the extent included in the Bona Fide Offer, other assels of
SELLER {for purposes of thiz Section such real property and other assets of
SELLER that are included in the Bona Fide Offer are collectively referred fo
herein as the “Offered Option Propeity™ from SELLER, SELLER shall submit a
written offer (the “Offer’} to sell all, but not less than all, of such Offered Option
Property io BUYER on terms and conditions, including price, not less favorable
te the BUYER than those on which the SELLER, propeses to sell such Gffered
Onption Property to the Proposed Purchaser. The Offer shall disclose the identity
of the Proposed Purchaser (if any), the Offered Option Property proposed o be
sold and the terms and conditions, including prics, of the proposed sale, and shall
be accompanied by = copy of the Bona Fide Offer, together with any information
conceming the Offered Option Property that has been provided by SELLER to
the Proposed Transferee, or by #he Proposed Transferee to SELLER, in
counection with the Bena Fide Offer that has not previously been provided o
BUYER, all of which may bc designated “Trade Seeret” by SELLER and shall be
kept confidential by BUYER in accordance with the Confidentislity Letter, The
Offer shall further state thal BUYER may acquire the Offered Option Property
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for the price and upon the terms and other conditions of the proposed saie to the
Praposed Purchaser as set forth in the Bona Fide Offer. As used in this Section,
the term “Persop” shall be construed broadly mad shall include, but not be limited
to, an individuel, 2 padnership, a corporetion, an association, a joint stock
company, & limited ligbility company, & trust, & joint ventire, an unincorporated
organizaiion and a governmental entity or any department, agency or political
subdivision thereof. BUYER's rights under this Sectiog 27 are herein referred to
as the “Right of Flyst Refusal™). Netwithstanding anything in this Agreement to
the contrary, in no event shall the Right of First Refusal be applicable fo the sale
of any of SELLER's other assets (i.e., other then the Option Property), unless
such other assets are included together with all or any porion of the Option
Property under the Bopa Fide Gffer.

If BUYER desires to exercise its Right of First Refusal and purchase the Offered
Option Property, BUYER shall deliver a written notice of its exercise of its Right
of First Refusal 10 purchase such Offered Option Property pursuant 1o the terms
of the Offer to SELLER within forty {40} calendar days of the date of receipt by
BUYER of the Offer. If BUYER doss niol timely deliver such wiitten notice of
excreise of iy Right of First Refusal, then BUYER shall be deemed to have
waived its Right of First Refusal with respect to such Offer and, without limiting
the effectiveness of the forepoing wavier, BUYER shall, wpor reguesi of
SELLER, promptly deliver to SELLER a written waiver of its rights ander this
Section in recordeble form with respect to such Offered Oplion Property, and, if
BUYER daes not provide such waiver within ten (10) deys afler request, then
SELLER, in addifion fo all other nghts and remedies it may have, may solely
exceute and record such waiver, which shall be as effietive as if BUYER
exscuted the same.

The closing of the sale of Offered Option Property to the BUYER pursuamt to this
Section shall be made at the offices of SELLER on such date a3 may be agreed
by the SELLER and the BUYER {but in no event later than the isler of one
hundred fifty {150} days following BUYER's notice of exercise of its Right of
First Refizsal as provided in gubscction b above or the closing date specified in
the Gffer). Such sale shall be effected by the SELLERs delivery to the RUYER
of commercially rensopable documentation that is mecessary o cvidence the
transfer and conveyance of the Offered Optior Property to be purchased by the
BUYER and the payment {o the SELLER of the purchase price In immediately
available funds (or other mutually accepiable armangement).

If BUYER declines fo purchese the Offered Option Propesty or fails 10 respond to
the Offer in 2 timely manner as prescribed above, the Offered Option Property
may be sold by the SELLER in accordance with the terms of the Bons Fide Offer
frec and clear of the Option set forth in Section 26 above and the “Right of Firu
Refugal™ set forih in this Section 27, both of which shall be deemed to be
tesminated with respect o such Offered Option Property. Any such sale shall he
only 1o the Proposed Purchaser or ifs asgignee (lo lhe exient the Bong Fide Uffer
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permits such assignment), at not less than the prce and upon other terms and
conditions, if any, not more favorable to the Proposed Purchaser than those
specified in the Offer. Prompily after completing the safe o the Proposed
Purcheser or Hs assignee, the SELLER shall provide notice of such sale to the
BUYER. Any Offered Option Properly not sold pursuant to the Bona Fide Offer
shall again be subject 1o this Right of First Refosal, In no cvent shall any sale,
transfer or conveyance of any pottion of the Option Property not in accordance
with this Agresment be deemed to tause a waiver of the Option or Right of First
Refusal.

intentionally Deleted.

The provisions of this Section 27 shall terminate from and gfler BUYER's
exercise ul the Opiten in sceordance with Secdon 26.

The provisions of this Section 27 shall expire upon the expiration or termination
of the Option.

In no event shall the provisions of this Sectiog 27 (ie., the “Right of First
Refsal”) be assigned by BUYER, other then to TIITF, which augignnent, in
order fo be effective, must be delivered to SELLER and include an assumplion
by TIITF, all in form and substance reasonably acceptable 1o SELLER.

The provisions in this Section 27 shalf strvive the Closing.
MISCELLANECUS

r, Headings. The headings contained in this Agrecment are for convenicnce
of reference only, and are not 1o be considered a part hereof and shall not
limit or otherwise affect in any way the meaning or inferpretation of this
Agreement.

b. Severbillty. If any provision of this Agreement or any other Agreement
entered into pursusnt herelo is contrary to, prohibited by or deemed invalid
under applicable law or regulation, such provision shall be inapplicable
and deemed otnitted o the extent so contrary, prohibited of invalid, but the
remainder hereof shali not be invalidated thereby and shail be given full
force and effect so far as possible, If any provision of this Agresment may
be consirued in twg or more ways, one of which would render ithe
provision yvalid or otherwise voidable or unenforceable and snother of
which would render the provision valid and enforceable, such provision
shall have the meuning which renders it valid and enforceabie.

c. third Parlies. Unless expressly stated herein 1o the conirary, nothing in
this Agreement, whether express or implied, is intended to confer any
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rights or remedies under or by reason of this Agrecment on mny persons
other than the parties hereto and their respective legal representatives,
successors and permitted assigns. Nothing in this Agreement is intended to
relieve or discharge the vbligation or hability of any third persons (o any
paity to this Agrecnent, nor shall any provision give any third persons any
right of subrogation or action over or aguinsi any parly ko this Agreement.

funsgicion and Yepue. The parties ackitowledge that a substantial portion
of negotintions and amticipated performence and execution of this
Agreemeni occurred or shall ocour in Palm Beach County, Florda, and
thaf, therefore, each of the parties irrevocably and uncorditionally (1)
agrees that any suit, action ot legal proceeding arising out of or relating to
this Agreement may be brought in the courts of record of the State of
Floride in Palm Beach County or the conrt of the United States, Southern
District of Florida; (2) consenty to the jurisdietion of each such cour in
any suit, actien or proceeding; (3) waives any objection which it may have
te the laying of venue of iy such suit, aclion or proceeding in any of such
courts; and (4} agregs thal service of any coust paper may be effected on
such party by mail, as provided in this Agreement, or in such other manner
as may be provided under applicable laws or court rules in said state.

Coumlerparts, This Agreement may be exeouled in cne or more
counterparts, each of which shall be deemned an original, but alt of which
together shall constitule one and the same instrurnent. A facsimile copy of
this Agreement and any signatires hereon shall be considered for all
purposes ag orginals,

Governiag Lew. This Agreement and all transactions contemplated by this
Agreement shall be governed by, construed, and esforced in accardance
with, the internal laws of the State of Florida without regard o principles
of conflicts of laws,

Interpretation. This Agreement shall be interpreted without regard 1o any
presumption or other rule requiring interpretation against the party causing
this Agreement or any part thereof to be drafted.

Hendwritten  Provisions. Handwritten provisions inserted in  this
Agreement and initizled by the BUYER end the SELLER shall control ail
printed provisions in contlict therewith.

Enlire Agreeryent. This Agrecment and the Confidentinlity Letter (which
is incorporated by reference hetein) contains the entire agreement between
the partfes pediaming to the subject moter contpined in 3t and superscdes
all prior and contemporamcous agreements, represenfations and
understandings of the parties. No agreements or representations, unless
incorporated in this Agreement shall be binding upon any of the partics.
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Ne modification or change in this Agreement shall be valid or binding
upon the parties unless in writing and executed by the pany or parties
inlended to be bound by it.

Waiver, Failure of BUYER to insist upon strict performence of any
covenant or condition of this Agreement, or to exercise amy right herein
contained, shall not be construed 2s a waiver or relinquishment for the
future enforcement of any such covenant, condition or right; but the same
shall remain in full force and effect.

Time. Time iz of the essence with regand to every term, condillon znd
provision set forth in fhis Agresment. Time periods herein of less than she
{6) days shall in the computation exclude Samrlays, Sundays and state or
nations! legal holidays, and any time period provided for hereinm which
shall end on Saturday, Sunday or a legal holiday shail extend to 5:00 p.m.
{E.8.T.} of the next business day.

WAIVER QF IIRY TRIAL. AS INDUCEMENT TO BOTH PARTIES
AGREEING TO ENTER INTQ THIS AGREEMENT, BUYER AND
SELLER HEREBY WAIVE TRIAL BY JURY [N ANY ACTION OR
PROCEEDING BROUGHT BY EITHER PARTY AGAINST THE
OTHER PARTY PERTAINING TO ANY MATTER WHATSOEVER
ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS
AGREEMENT. EACH OF THE PARTIES CERTIFIES THAT NG
REPRESENTATIVE, AGENT OR ATTORNEY OF THE OTHER
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT
SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF
LITIGATION, SEEX T(Q ENFORCE THE FOREGOING WAIVER AND
ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HAVE
BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG
OTHER THINGS, THE ACTUAL WAIVERS AND CERTIFICATIONS

OF THIS SECTION 28.1.
Suocessors in Inferest. This Agrecment shall be Jegally binding upon the

Parties hereto and their heirs, lepal representatives, successors end
permitted assiges, This Agreement may not be assigned by either Party,
without the other Party’s prior written consent, which may be withheld in
their sole and absolute discretion; provided, however, that {i) SELLER
roay ussign all of their fghts and obligations under this Agreement to u
Petsonfs] whe is controlled by stockholders who currently control moie
than 30% of the voling rights of Pareat’s outstanding stack pursuant to a
Permitied Reorganjzation or to 2 Pemson(s) thal acquire(s) all of
substamtislly all of the assels of SELLER olhor than the citrus lacility
comprising approximately 500 acres) (subject to the QOption and Right of
First Refusal, to the extent still in effect); (i} BUYER may collaterally
agsign ail or 2 part of jts interest in this Agreement and its rights hercunder
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and thereunder to the jenders of any third parly fnancing necessary 1o
consummate the transactions contemplaled hereby to the extent required
by such funding sonrces, and (jii) BUYER may assign al! or a part of its
interest in this Agreement and its rights and obligations hereunder or
thereunder io any govemnmentsl agency organized under the laws of the
State of Florida, provided that soch assipnment will not extend the Closing
Date. For purposes hereof, a “Permitted Reorganization” means a merger,
congolidation or other capital reorganization or business combination
transaction of the Parent with or into snother Person such that: (1} the
slockholders of Parent immediately prior to such transsetion possess at
least fifty percent (509 of the voting power of such Person immediatcly
efter such tanssction or {2) members of the Yoard of directors of (he
Pareat immediately pror to such tragsaction possess mejority voling
power of the board of directors of such Person immediately afler such
trensaction, provided that in the event of (1) and (2) ahove, the Surviving
entity and its subsidiaries shall own all or substantially all of the assets of
SELLER

Lead Warning Stafement. Every purcheser of any interest in residential
real properly on which a residential dwelling was built prior to 1978 is
notified that such property may present exposure to lead from lead-based
paint thet may place yeung children at risk of developing lead poisoning,
Lead poisoning in youny children may produce permnenent neurplogical
demege, including leaming disabilities, reduced intelligence guoticnt,
behavioral problems, and bmpaired memory. Lead poisoning also poses a
particular risk to pregnant wonten. The seller of any interest in residential
real property is required lo provide the buyer with any information on
lerd-based paint hezards from risk assscssmenis or inspections in ihe
seller’s possession and notify the buyer of any known lsad-based paint
hazards. A risk asscssment or inspection for possible lead-based pemnt
hazards is recommended prior to purchase. SELLER hereby ndvises
BUYER that SELLER believes that thera may be fead-based paint and/or
lead-based paint hazardg in residential structures that are being conveyed
to BUYER in this transaction, however, SELLER has no reports or records
pertaining 1o the same. By execution of this Agreement, BUYER
acknowledges that it has received n {en-day opportunity to condust a risk
asscasment or mspection for the presence of fead-hased paint and/or lead-
based paint hazard and BUYER has received the pamphlet “Protect Your
Farnily from Lead in Your Horme™,

Memorandutn of Agreemmenl. ‘The Parties shall exccude and deliver at
Closing a “Memorandum of Agreememt,” i form and substance
substantially simifar 10 the document attached herelo as Exhibit 28.0,
which shall be recorded in the public records of the applicable Counties
memorializing the Option and the Right of First Refusel set forth in this
Agreement, which shail be recorded al flie cost and expense of BUYER. it
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being understood and agreed that such Memorandum of Agreernent shait
be: (i) af alf tirpes subject and subordinate fo any and all morigages, deeds
of trust, frust indentures, or other instruments evidencing & security interest
upon the Option Property, which may now or hereefler affect any portion
of the Option Property (subject, nonctheless fo SELLER's oblipation
under the Option Purchase Agreement to satisfy or discharge any such
ipstrument upon the closimg of the acquisition of the Option Property by
BUYERY; {11} during the Exclusive FPeriod, subject and subordinate to the
icases permitied under the terms of this Agreement {whether of record or
nod) and other matiers of record entered into from and after the Closing, ai}
as lo the Option Propedy, and (i} during the Non-Bxclusive Period,
subject and subordinate to any and all Jeases (whether of record o fiol) and
other ruatters of record entered into from and afler the commencement of
such Non-Exclusive Period, all a3 to Option Peoperty, Without Limiting
the automatic cffectiveness of the forepolng subordination, within forty-
five (45) days afler writien request by SELLER, BUYER hereby agrees to
eXecnte and deliver & subordination agreement, in form end substance
reasonzbly acceplable to BUYER and SELLER, evidencing such
subordination; provided, however thst at Closing, BUYER shall execute
and deliver such a subordination agreement in favor of SELLER's then
current Jender possessing a security interest in the Option Properly in form
end substance reasonably acceptable to BUYER, SELLER. and SELLER’s
{ender.
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[N WITNESS WIHEREOF, this Agreement has been executed by the Parties hereto as of
the date first written sbave,

Witness:

EDEIAED  ALIE DA

Witness _I: I r__EﬁﬂL

Wilnoss:

Wilness

WBRED AL METDA

Witaess

3 EIN
;"@ /%’r,,
i =7
ATTEST: Fo, =2
=g == =
¥ Z
2% 3

M
o
JI;'::’;?FE

r ff’ﬂ‘u’;{ﬁ? . ﬁ%‘\\"‘ 3?3, Florida Statute:
it Lagan o Jr
RS UEAT
Tery”

SELLERS:

UNITED STATES SUGAR CORPORATION,
a2 Delaware corporation

By:
Name: _ RoBeAdr M. Buxer TJe.
Asile:  PRESWDENT ¢ CfFD

SBG FARMS, INC., a Florida corporation

By: oy’ g
Name: KOSERT H, FURER 74,
Asils: LTS N T .

Date of Exeeulion I i N

SOUTHERN GARDENS GROVES
CORPORATION, a Fiorida corporation

By: A &, e
Mame: KICkE A KRESY

As ity; FRCES 1 ENT e
Dute of Execution  _Mpy y, 2009

BUYER:

SCUTH FLORIDA WATER
MANAGEMENT DISTRICT,
a public corporation created under Chapler

Name: B Brgnn -
Asltss  pfpadman
May {3 2009

Date of Execution

FOINDER OF SOUTH CENTRAL FLORIDA EXTRESS, INC. FOLLOWS]

FrL 33 TEg 22

77



JOINBER OF SOUTH CENTRAL FLORIDA EXPRESS, [NC.

hereby joins in and agrees 1o Section 19.j, of the Apreement for Sale and Purchase dated E':‘.L by and

The undersigned, on behalf of SOUTH CENTRAL FLORIDA EXPRESS, INC., u%lfrida corpoiation,

among United States Sugar Corporation, SBG Farmis, Inc., Southern Gardens Groves ¢ orpdration, cotlectively,
a5 Seller, and South Florida Water Management District, as Buyer.

vinas.SPALTE

EDLIAS AHE D

Wilness k vl %-ﬁug ~fm I
Kay seckpr™

FIL J57e7% 2

SOUTH CENTRAL FLORIDA EXPRESS,

INC., a Florida corporatipn
o PR

Name: ARl Cat A S (eRE TR
As ifs PRES gt .
Dole of Gxeoution  __ Aqay ¢4 L2987 _
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LEASE AGREEMENT
BETWEEN
SOUTH FLORIDA WATER MANAGEMENT DISTRICT
AND

UNITED STATES SUGAR CORPORATION AND EACH OTHER LESSEE
NAMED BELOW

This LEASE AGREEMENT (this “LEASE") is entered into BETWEEN {herein cailed
the "Parties” end cach a “Party”™): the SOUTH FLORIDA WATER MANAGEMENT
DISTRICT, & public corporation of the State of Florida, with its pringipal office at 3301 Gun
Club Road, West Palm Beach, Florida 33406, snd whose mailing address is Post Office 24680,
West Palm Beach Florida 33416-4680, as LESSOR ("LESSOR™): and each of the following, as
LESSEE: UNITED STATES SUGAR CORPORATION, a Delaware corporation (the
“Pargpt™), and SOUTHERN GARDENS GROVES CORPORATION, a Florida corporation (the
foregoing Parent and other Persons nared as LESSEE, individually and collectively and jointly
and severally, “LESSEE"), all with 2 mailing address of 111 Ponce DeLeon Avenue, Clewiston,
Florida 33449,

WITNESSETH:

WHEREAS, the LESSOR is an agency of the State of Florida created by the Flotida
Legisiature and given those powers and responsibilities enwmerated in Chapter 373, Florida
Statutes.

WHEREAS, the LESSOR is empowerad to enter into contracts with public agencies,
private corporations or other persons, pursuant te Section 373.083, Florida Statutes.

WHEREAS, the LESSOR is empowered to iease lands or interests in land, to which the
LESSOR has acquired title, pursuant to Section 373.093, Florida Statutes.

WHEREAS, LESSEE, as seller, and LESSOR, as buyer, have entered into that certain
Amended and Restated Agreement for Sale and Purchase dated as of [*__ *] (the "Agreement
for Sale apd Purchase™ for certain real property located in Hendry, Glades, and Palm Beach
Counties, Floride, as described therein (the “Purchased Premisgs'). Unless otherwise defined
herein, all capitalized terms used in this LEASE shall have the meanings assigned to the same in
the Agreement for Sale and Purchase.

WHEREAS, concurrently herewith and pursuan! fo the Agreement for Sale and
Purchuse, LESSOR has acquired the Purchased Premises, which includes, among other real
property, (he real property described in Exhibit “A” attached hereto {the “Premiges”).

1
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WHEREAS, pursuant to the Agreement for Sele and Purchase, LESSOR has agreed to
lease the Premises to LESSEE for the Permitted Uses (as defined in Paragraph 2.B,) subject to
the terms and conditions set forth herein and LESSEE has represented to LESSOR that it is
qualified in ail respects to operate the Premises under the Permnitted Uses,

WHEREAS, the Governing Board of LESSOR, at its 2009, meeting has authorized
entering into this LEASE with LESSEE.

WHEREAS, the Board of Directors of Parent, at its {* *1, 2009, meeting
has duly suthorized cach LESSEE entcring into this LEASE with LESSOR. [**NOTE:
depending on the final financing structure, revisions to the recitals to clarify the structure may
be added, **]

NOW THEREFQORE, in consideration of the duties, responsibilities, obligations angd
covenants herain contained to be kept and performed by the LESSEE, the LESSOR does hereby
lease to the LESSEE the Premises in accordance with the following terms, conditions, covenants
and provisions:

i Recitals: The foregoing recitals are true and correct and are hereby incorporated
herein by reference.

2. Use of Premises:

A, [**TC BE INSERTED IN SUGAR LEASE ONLY- LESSOR and
LESSEE acknowiedge that none of the crops (e.g., sugar cane), crop products or cane sfubble
are owned by LESSOR but shall be continued to be owned by LESSEE; provided however that
any cane stubble existing on the Premises, s of the Expiration Date (as defined below) shall
become the property of LESSOR in accordance with Paragrapk 22).**] OR {**TCQ BE
INSERTED IN CITRUS LEASE ONLY— LESSEE and LESSOR acknowledge that {i) ail
citrus trees and groves are owned by LESSOR and LESSEE is, pursuant to this LEASE,
entitled only to the fruit and (if) none of the ¢rops (e.g., citrus fiuit) or crop products are owned
by the LESSOR**]. LESSEE may utilize the Premises solely for the Permitted Uses in
accordance with the terms, conditions, covenants and provisions of this LEASE. LESSEE will
nol use or permit any use or entry upon the Premises for any other purpose. LESSEE's use of
the Premises for the Permitted Uses shall be in accordance with the Best Management Practices
(as defined below) and consistent with 1he industry standards. The Premises, including the
improvements located thereon are being leesed in their “AS IS, “WIHERE IS" and “WITH ALL
FAULTS" condition. LESSEE has examined the Premises 1o its complete and tots] satisfaction
and is familiar with the condition thereof, and accepts the same in their presemt condition.
LESSOR has made no representations or warrantiss to LESSEE respecting the condition of the
Premises. LESSEE has had an adequate opportunity 1o investigate the zoning of the Premises
and is satisfied that it can use the Premiscs in the menner required by this paragraph. LESSOR
makes no warranty or representation as to the use or potential use to which the Premises may be
pus.

B. For the purposes of this LEASE, the ternn “Permilied Uses™ shal! mean
the following: (a} alf agricultural operations on the Premises, (b) LESSEE's historical business
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of planting, cultivating, farming, growing, harvesting, storing, fertilizing, transporting and
removing {**CITRUS LEASE — citrus and sugar cene (to the extent pemmnitted pursuant {0 a
Conversion Plan (a3 defined in Paragraph 4.F below)}**} [**SUGAR LEASE - sugar cane**];
(¢) all uses incidental or related fo the uses described in clause (b) above, including, without
limitation, (i) the planting, cultivating, farming, growing, harvesting, fertilizing, removing, using
and selling of appropriate rotalion crops and related mursery operations, (ii) the operation of
existing ruilroads adjacent to the Premises and (iii) preexisting residential uses; (d) rock mining
as otherwise has been conducted by LESSEE solely for use on the Premises (and not for sale to
any third perty) in connection with its business operations; {e) tenant farming operations; (f} any
other histotical business operations of LESSEE related or ancillary to the agricultural business
operations described in clause (b) above or other agreements or leases that are in existence as of
the Commencement Date; and (g} any other uses not otherwise described herein for which
LESSEE obieins LESSOR'"s prior written approval, which approval may be withheld in
LESSOR’s sole and absolute diseretion.

C. DBuring the Lease Term, LESSEE shell meintein its current level of
security for the Premises.

D. Furthermore, LESSEE shall control and eradicete 1o the extent
practicabie, and shall prevent infestetion of, Category 1 and Category 1 exctic/invasive pest
plants and Cless I & IT prohibited aquatic plants as described on Schedule “1% and Schedule 2
attached hereto and made a part hereof (“Exotic Pest Plants™. The sale of any Exotic Pest Plants
is strictly prehibited and shall be sufficient cause for immediete termination of this LEASE.
LESSEE agrees that its use and occupancy of the Premises shall result in the land being
managed and maintsined in accordance with applicable Best Management Practices, provided,
however, that in no event shalf such Best Management Practices or the terms of this LEASE
requite LESSEE to remove Exofic Pest Plants from the Premises to the extent such removal is
not consistent with past practices of LESSEE on the Premises.

E. LESSEE shsl] neither hunt, trap or capture any wildlife apon the Premises
nor gliow others to do so; provided, however, LESSEE through its principels, contractors and
cmployees may control nuisance wildlife in compliance with ali state laws.

F. Prescribed buming on the Premises may be done by LESSEE provided
that each such prescribed buming shall; (a)(f) have been requested by LESSEE in writing, (i) be
approved by LESSOR in writing, and (iii) be managed by a state approved burn manager; or (b)
be conducted without LESSOR’s consent or notification, o long as such controiled burning is
regulated under the Division of Forestry’s burning program, including the programs for
[**SUGAR LEASE - sugar cane burning**], [** CITRUS LEASE - citrus trec burning and
sugar cane burning (to the extent sugar cane is grown pursuant to a Conversion Plan)**),
agricultura container burning, etc. LESSEE shalt not otherwise knowingly or deliberately set or
cause to be set any fire or fires on the Premises.

G. There shall be no fertilization of the Premises, except for fertilization that
13 in compliance with the applicable Best Management Practices. Additionally there shall be no
alterations, improvements or modificutions of rangelands, wetlands, swamps or pesiures of the
Premises (including but not limited to mowing, chopping, disking, plowing, ditehing, ot digging
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water holes), other than (i) a5 is common in the indusiry, consistent with LESSEE's past
practices and specifically allowed in the Best Management Practices, or {ii) is otherwise
consented to in writing by LESSOR, which consent may be withheld in LESSOR’s sole and
absolute discretion. LESSEE shall not cut or remove any standing green or fallen timber from
the Premises, other than [**TQ BE INSERTED INTQ CITRUS LEASE ONLY - removal of
citrus trees for disease control or otherwise**] in the ordinary course of LESSEE's business
consistent with past practices. LESSEE shell not, for any purpose, drive nails, spikes or staples
inta gr otherwise deface or mar any tree on the Premises.

H. The application of herbicides, pesticides, or agricuitural chemicals with
respect to the Premises, shall comply with the applicable Best Management Practices and shall
be limited to thosse chemicals specified therain,

L. Intentionaily Deleted.

L. LESSEE shall adhere to all management practices described in Schedule
*3” attached hereto and made a part hereof with respect to the Premises (“Best Management
Practices™).

K. [**TO BE INSERTED INTO SUGAR LEASE ONLY**} LESSEE
shall at ail times during the Lease Term continuously commence and continue ali applicable
planting and cultivation of the sugar cane crops, as and to the extent typically performed by
LESSEE in LESSEE's ordinary course of business consistent with past practices and in
accordance with the Best Management Practices; provided, however, LESSER is not obligated
to continue planting or appliceble cultivation with respect thereto after June 30, 2014.

[**TC BE INSERTED INTO CITRUS LEASE ONLY - LESSEE shall not be
obligated to centinue any planting or cultivation of any citrus crops on the Premises during the
Lease Termn*#*].

L. So long as LESSEE is not in Default under hs F{AI1
gly with respe e to pay real ¢state taxes as reguired in this LEA
LESSEE shall have the right to collect and retain al! rents derived from the Premises (inchuisive
of rents paid during the Lease Term under leases that were in effect prior to the Commencement
Date}; provided, however that: (i} any such rents collected by LESSOR during any period of
Default shall be applied to any unpaid amounts due hereunder; (i) LESSOR shall provide
written notice to LESSEE revoking the license described in Paragraph 2.M below at the same
tine as it provides notice to the tenants directing such rents to be paid directly to LESSOR; and
{iif) in the event that LESSEE has cured any such Default, LESSEE shall again have the tight to
receive such rents, whereupon LESSOR shell, by written notice to LESSEE, reinstate the
license and direct such tenants to deliver their respective rent payments directly to LESSEE.
LESSOR shall, on or before the Commencement Dete and thereafter, from time to time, as
reasonably requested by LESSEE, deliver to each tenant who has a right to occupy the Premises
a letter, in form and substance reasonebly acceptable to LESSOR and LESSEE, which ditects
such tenant to deliver their respective rent payments directly to LESSEE during the Lease Term.
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M. In addition to the rights granted to LESSEE under this LEASE, including
the provisions set forth in Paragraph 2.1, sbove, during the Lease Term, LESSOR hereby
grants to LESSEE a revocable license (which may only be revoked by LESSOR in the event of
a Defauit as described in Paragraph 2L, above and shall be reinstated pursuent to the terms of
such paragraph) granting to LESSEE all rights and interest of LESSOR under any leases ar
contracts that have been assigned to and assumed by LESSOR ob the Closing Date (collectively,
the "Related Contracts™), which shall be deemed to include the right to seek 2IY recourse against
the applicable third parties thereunder for failure to perform thereunder, As consideration for the
foregoing license, LESSEE hereby agrees, during the Lease Term, to timely: (a) pay elf sums
directly to the appropriate parties under the Related Contracts and any New Agreements (as
defined in Payagraph 33.P of this LEASE} that become payable and accrue thereunder during the
Lease Term; and {b} perform the obligations of LESSOR under the Related Contracts and any
New Agreemcents thet arise and accrue during the Lease Term. If reasonably requested by
LESSEE, LESSOR aprees to execute authorizations reasonebly required to evidence and
effectuate the foregoing. LESSEE hereby agrees to promptly give LESSOR copies of any
default notices given or received by LESSEE in conngction with the Related Contracts or New
Agreements,

M. LESSEF. shall net at any time during the Lease Term, directly or
indirectly, hypothecete, mortgage or pledge any of the Premises or any of LESSEE’s right, title
or mterest under this LEASE.

3 Lease Term: The LESSOR hercby lerses the Pramises to the LESSEE for g
lease term commencing [* *] {the “Commencement Date™), and terminating (unless
earlier terminated pursuant to other provisions of this LEASE) at 11:59 pm. on the next
occurring May 1% [*or July 1* as to Citrus*] that follows the seventh (7} anniversary of the
Commencement Date, to wit [**SUG4AR LEASE - * **1 and |**CITRUS LEASE

" **] (the “{nitial Term”).

A. In the event that LESSOR has not exercised ils Option under the
Agreement for Sale and Purchase to acquire the Option Property (as defined in the Agreement
for Sale and Purchase) on or before the expiration of the Initial Term or if LESSOR has
exercised such Option prior to such expiration and thereafter not scquired the Option Property
for reasons other than an Oplion Default {as defined below), then the Initigl Term shall be
automatically extended, without the necessity of either Party providing any written notice 10 the
other (unless earlier terminated pursuant to other provisions of this LEASE), for an additional
three (3} years {the “Iirst Renewal Term™} so that the Lease Term (as defined below) for the
Premises is extended to 11:59 p.m. on the next occurring [**SUGAR LEASE - May 1%##] or
[**CITRUS LEASE - Juiy |"**] that follows the tenih (10") anniversary of the
Commencement Date, which extension shall be on the same terms and conditions set forth herein
[**SUGAR LEASE - , inclhuding, without limitation, the Initial Rent {as defired in Barsgreph 5
of this LEASE). If LESSOR timely exercises its Option and LESSOR's acquisition of the
Option Property does net occur until after the expiration of the Initial Term, the Initial Term
shall be deemed to be extended on the same terms and conditions hereunder, to the extent
applicable, until the closing of such acquisition wherevpon gubparagraph D below shall govern.
In the event that LESSOR has exercised its Option to acquire the Option Property prior to the
expiration of the Initial Term and thereafler not acquired the Option Property due to Scller’s
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default beyond gl applicable notice and cure pericds under the Agreement for Sale and Purchase
or the Option Purchase Agreement (as defined in the Agreement for Sale and Purchase) and
provided that Buyer is not then in default under either of such agreements beyond all applicable
notice and cure periods (such default(s), an “Option Default™, then {x) LESSOR will have the
right to eleci 10 change the Rent {effective as of the dale of the Option Default) (o “Fair Mark et
Rent" determined in sccordance with Paragraph 5 of this LEASE, (y) the Initial Term will not be
extended and (2} this LEASE wiil tenminate without further notice or action by LESSOR on {a})
the expiration of the Initial Term or (b} carlier, as to portions of the Premises as harvested, on a
block-by-block basis, for LESSEE’s harvest that occurs during the last harvest yenr of the Initin]
Term, **]

B. In the event that the LESSOR has not exercised its Option under the
Agreement for Sale and Purchase to acquire the Option Property on or before the tenth (10%%)
anniversary of the Commencement Date) or if LESSOR has exercised such Option prior to such
cxpiration and therenfter not acquired the Option Property for remsons other than an Oplion
Default, then the First Renewal Term shall be automatically extended, without the necessity of
either Party providing any written notice to the otfter {unless earlier terminated pursuant to other
provisions of this LEASE), for an additional ten (10) years (the “Second Repewsl Term™, so
that the Lease Term for the Premises is extended to 11:59 p.m, ok the next occurring [**SUGAR
LEASE - Mey i"**] or ["*CITRUS LEASE - July 1**] that follows twenticth (20"
anniversary of the Commencement Date, which extension shall be on the same terms and
conditions set forth herein [**SUGAR LEASE -, except that the Initial Rent hereunder shall be
adjusted to “Fair Market Rent™ as determined in accordance with Paragraph § of this LEASE,.
If LESSOR timely exercises its Option and the acquisition of the Option Property does not occtr
until after the expiration of the First Renewal Term, the First Renews] Term shall be deemed to
be extended on the seme terms and conditions hereunder, 1o the extent applicable, until the
vlosing of such ecquisition whereuporn subparagrsph I below shall govern. In the event of an
Option Default during the First Renewal Term, {x} LESSOR will have the right 10 elect {o
change the Rent (effective as of the date of the Option Defeuit} to “Fair Market Rent”
determined in accordance with Paragraph 5 of this LEASE, (y) the First Renewal Term will not
be extended and (z} this LEASE will terminate without further notice or sction by LESSOR (a}
on the expiration of the First Renewal Term or (b) earlier, as to portions of the Premises ag
harvested, on a block-by-block basis, for LESSEE®s harvest that occurs during the last harvest
year of the First Renewal Term.*#]

C, The Initial Term, First Renews! Term and Sccond Renewal Term, as
applicable, are herein called the “Lease Term™.

D. In the event that LESSOR acquires the Option Property, from and after
the date of the closing of such acquisition, the Premises and the Option Property shall be
governed by the terms of the New Leasc (as defined in the Agreement for Sale and Purchase) in
accordance with the provisions of the Agreement for Sale and Purchase. If the Option Property
is not acquired afler Buyer has exercised the Option due to Buyer’s default under the Agreement
for Sale and Purchase or the Option Purchase Agreement after expiration of applicable notice
and cure periods, then this LEASE shall continue under the terms hereof as if the Option were
not exercised.
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E. The termination date of this LEASE as to any portion(s) of the Premises is
herein called the “Expiration Date” solely with respect to such portion of the Premises being
terminated, and otherwise refers to the date of expiration or earlier termination of this LEASE.

F. Commencing at least two (2) years prior to the expiration of the Second
Renewal Term, if eny, and provided that a Default by LESSEE does not then exist end would
not exist with the giving of notice, the lapse of time or both, LESSOR and LESSEE agree to
negotiate in good-faith an extension of the Lease Term with respect to the Premises, if LESSOR
and LESSEE mutualiy determine such an extension would be mutually beneficial to the Parties,
taking into consideration factors such as, impact on the local economy, LESSOR"s intended usc
of the Premises and its construction plans and timelines therefor {** SUGAR LEASE ONLY -
and the amount of sugarcane that is needed to keep the sugar mill owned by LESSOR or its
successors and assigns economically viable, etc**], Each Party shall bear its own costs and
expenses and the fees of its consultants, contractors and advisors incurred in connection with eny
such negotiations. Either Party may terminate and withdrew from any such negotiations at any
time in its absolute and sole discretion by notice 10 the other Party.

4, Right to Terminate:

A. Except as otherwise provided in Paragraph 7. of this LEASE, if either
Party fails to fulfill its materiul obtigations under this LEASE in a timely and proper manner, the
ather Party shall have the right to terminate this LEASE or exercise other rights and remedies
hercunder after giving written notice of defauit to the applicable Perty and an opportunity to cure
the same as provided in this Subparagraph 4.A. An appliceble Party that fails to fulfill its
matertal obligations under this LEASE in a timely and proper manner (except as otherwise
provided in Paragraph 7, of this LEASE} shall have forty-five (45) calendar days from receipt
of notice from the other Party to remedy the deficiency. Netwithstanding the foregoing, if such
deficiency cannot with due diligence be remedied by the applicable Party within such d5-day
period, and if such Party diligently commences to remedy such deficiency within such 45-day
period and thereafter prosecutes such remedy with reasonable diligence, the peniad of time o
remedy such deficiency shall be extended to permit a cure pericd of one hundred and twenty
(120) days in the aggregatc so long s such Party prosecutes such remedy with reasonable
diligence; provided, however that upon request of such Party, the other Perty shall, from time to
time, consent in writing 10 an extension of such 120 day period, which consent shall not be
unreasonably withheld, so long as the applicable Party is diligently proceeding to cure such
deficiency. Such curing Party's reguest for an extension of time to cure shat} be accompanied by
8 reasonably detailed schedule for completing such cure. A Party shall not be deemed to be in
default under the terms of this LEASE uniess and until u Default (s defined in Paragraph 7
below?} has occurred.

B. [** FOR INSERTION INTO CITRUS LEASE ONLY - At any time
during the Lease Term, LESSEE, in its sole discretion, shall have the tight to terminate this
LEASE as to any portion of the Premiscs, or all of the Premises, by giving a written termination
notice to LESSOR at least one (1} year prior to the actual date of termination therefor, which
notice shall include a harvest schedule and map describing the dates and sequence for the
conduct of the harvest on the terminated lands (such portions of the Premises as to which the
Lease has been terminated shell be referred to herein as the “Released Premises™.
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Notwithstanding the foregoing, in the event thet LESSEE terminates this LEASE as provided in
this subparagraph, then this LEASE shall partially terminate for portions of the Premises as
harvested, on a block-by-block besis or the following July 1*'] (i.e.,, LESSEE's final harvest),
whichever is earlier.**]

[*ALTERNATE SUBPARAGRAPH B FOR INSERTION INTO SUGAR
LEASE ONLY -LESSEE shail heve the right, in its sole discretion, to terminate alf or portions
of this LEASE as f{ollows:

{1} From and afler January [, 2011, LESSEE, shail have (he right to
terminate this LEASE as to all but not less than al]l of the Premises by giving a written
termination notice to LESSOR on or before June 13, 2011 and each June 10th of cach calendar
year thereafter, which notice shall include a hervest schedule and map describing the dates and
sequence for the conduct of the hervest on the Premises, whereupon this LEASE shall terminate
on May 1st of the next calendar year following such notice. For example, if LESSEE gives a
lermination notice to LESSOR on June 4, 2011, then this LEASE shall terminate on May 1,
2012 with respect to the Fremises.

{2) At any time during the Lease Term, and provided that LESSEER
has not exercised its right under subparagraph {3) with respect to the applicable portion of the
Premises, LESSEE shall have the right to terminate this LEASE as to any portion of the
Premnses which i intends 10 leave fallow and as to which it hes given a written termination
notice to LESSOR setting forth a harvest schedule and map describing the dates and sequence
for the conduct of the harvest on the terminated lands, which notice shall be given no Iater than
one hundred eighty (180) days prier to the scheduled date of commencement of the harvest of the
portion of the Premises to be feft fellow pursuant to such notice; provided, however, that such
termination may not occur pursuant (¢ this subparagreph {2} prior to June 30, 2014. [n the
event that LESSEE terminates this LEASE as provided in this sybparagraph {2}, Lhen this
LEASE shall partially terminate for portions of the Premises as harvested, on a block-by-block
basts, or the following May 1*, whichever is eartier.

{3) At any time during the Lease Term, and in addition to LESSEE’s
termination rights under subpxragraphs (1} and (2. LESSEE, in its sole discretion, shall have
the right to terminate this LEASE as to any portion of the Premises, or all of the Premises, by
giving a writlen termination notice to LESSOR at least onc {1} year prior to the actual date of
termination therefor, which notice shail include a harvest schedule and map describing 1he dates
and sequence for the conduct of the harvest on the terminated lands {such portions of the
Premises ag to which the Lease has been tertninated shall be referred to herein as the “Released
Premises™); provided, however, thet such tcrmination may not occur pursuant to this
subparsgraph {3} prior to June 30, 2014. Notwithstanding the foregoing, in the event that
LESSEE terminates this LEASE as provided in this subparagraph, then this LEASE shali
partially terminate for portions of the Premises as harvested, on a block-by-block basis, or the
foliowing May 1" (i.e., LESSEE’s final harvest), whichever is earlier.**]

C. Intentionally Delated
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D. In the event of & termination of this LEASE by LESSEE with respect to a
portion of the Premises pursuant to [**CITRUS LEASE - subparagraph B**] [**SUGAR
LEASE - subparagraphs B{2)} apd (31**], (x) LESSEE shall be deemed to have a non-
exclusive right of access, wtility service and drainege {subject 10 reasonable relocation by
LESSOR) until the Expiration Date over and across paved or unpaved roadways or pathways,
utility/drainage lines andfor areas within the Released Pramises as ressonmbly necessary for
LESSEE t0 continue to have access to, utilities and drainage on the remaining portion of the
Premises that is then still subject to the terms of this LEASE and (y) LESS0R shall be deemed
to have a non-exclusive dght of mccess, wtility service and drainege (subject te reascnable
relocation by LESSEE) vntil the Expiralion Date over and across paved or unpaved roadways or
pathways, wility/drainage lines andfor areas within the remaining Premises subject to this
LEASE a5 reasonably necessary for LESSOR and its tenants, as applicable, to have access to,
utilities and drainage on the Released Premises.

E. In the cvent thet LESSEE fcrminates this LEASE in accordance with
subparagraph B above, then, in such event, LESSEE agrees to reasonably cooperate with
LESSOR and any successor tenants of the Released Premises, inciuding with respect to planting,
cultivation and harvesting, in order for such tenants to have access to the Released Premises over
the Premises - if such access is the typical method of accessing the Released Premises (upon
terms and conditions provided in this LEASE for access by private parties) - and to rcasonably
coordinate such cperations with LESSEE's operations on the remaining portion of the Premises,

F. [**INSERTION INTO SUGAR LEASE ONLY - Subject to the notice
requirements set forth below, LESSOR, in its sole discretion, and without payment or
consideration of any kind to LESSEE whatsoever, and in addition ¢ LESSOR’s other
termination rights ip this LEASE, shall have the right to terminate this LEASE as follows:

(1) atany time during the Lease Term, this LEASE may be terminated
&8s to portion(s) of the Premises in an amount not to exceed ten thousand (10,600) acres in the
aggregate (in portions of land which shall be comprised of no less than two thousend {2,000}
contiguous acres, except the last portion of Premises so terminated may be less in acreage if the
aggregate acreage of prior terminations is greater than 8,000 acres), which are to be used in
connection with a South Floridea Water Management District (“SFWMD™ funded project
approved by the Goveming Board of SFWMD {Proje¢t™ to be constructed on the Premises or

in exchange for property necessary for a Project (subject to subparagragh {6) below);

(2) in addition to LESSOR’s rights under subparagraph (1)
immediatcly above, at any time during the Second Renewal Term, this LEASE may be
terminated as to portion(s) of the Premises in an amount not to exceed ten thousand (10,000)
acres in the aggregate (in portions of land which shall be comprised of no less than two thousand
(2,000} contiguous acres, except the last portion of Premises s¢ terminated may be less in
acreage if the aggregate acreage of prior terminations is greater than 8,000 acres), which are to
be used in connection with a Project fo be constructed on the Premises or in exchange for

property necessary for 2 Project (subject 10 subparagraph {6) below);
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(3}  in the event that LESSOR ecquires the Option Property pursuant
to exercise of its Option under the Agreement for Sale and Purchase or if LESSOR has not
acquired the Option Property as a result of an Option Default, then:

{a) from and after LESSOR's acquisition of the Cption
Propenty or an Option Default, LESSOR may terminate this LEASE as to ali or any portion of
the Premises or, to the cxlent acquired by LESSOR, the Option Property {in which event the
applicable termination shafl occur under the New Lease), to be used (i) in connection with a
Project to be constructed on the Premises or the Option Propetty, (ii) in exchange for no more
than 2,000 contiguous acres in the acreage located in the approximately 25,000 acre parcel
depicted in Exhibit 4 F.6, which is neccssary for a Project to be constructed within such 25,600
gore parcel, provided, however, that prior to the expiretion of the tenth (10") anniversary of the
Commencement Date, LESSOR may terminate this LEASE for such exchanges only as to 1,000
acres or {iif} in exchange for all or any portion of the Premises that is adjacent to the “L-8 Canal™
for a Project built primarily to provide water quality treatment for water discharges from the S-
5A Basin; and

{b)  after the tenth {lﬂ“’} anniversary of the Commencement
Date, LESSOR may terminate this LEASE as to zil or any pottion of the Premises or, to the
extent acquired by LESSOR, the Option Property (in which event the applicable termination
shali occur under the New Lease), 1o be used in exchange for property for & Project to be located
within the area shown on Exhibit 4. ¥ 3(h) — it being agreed by the Panties that if the LESSOR
constructs muitiple Projects within the area known as the “Everglades Agricultural Area” for
restoration purposes, then LESSOR will, (o the extent practicable, schedule the construction of
such Projects that require porticns of the Premises to be released from this LEASE pursuant to
the provisions hereof, after the construction of such other Projects;

(4} after the expiration of the Inibal Term, this LEASE may be
terminated as to portion(s) of the Premises identified on Exbibit 4.F(4) {individually or
cotlectively, the “Irapsition Acres”) in connection with a Project on or transfers of ail or any
portion of the Transitton Acres by LESSOR to municipelities or other governmental entities
(each, a “Coverpmental Transferee™. Any such transfer shall be made by LESSOR io the
Governmental Transferee pursuant to the terms of a transfer agreement between LESSOR and
Governmentat Transferee, to which will be attached a form of lease agreement with respect to
the epplicable portion of the Trensition Acres between Governmental Transferes and LESSEE
reescnably acceptable to both LESSOR and LESSEE, setting forth the termination of such
Transition Acres from this LEASE and providing that lermination of such lease by
Governmental Transferee for reasons other than a defeult by LESSEE thereunder shall be
subject to Govemmental Transferee providing the termination notices required under
subparagraph {8) and thereafter under subparagraph (10} if LESSEF exercises ifs right under
subparagraph {10) to continue 1o leasc the Transition Acres to be terminated, in connection
with the Governmental Transferce's use of relevant poriion of the Transition Acres for a funded
and approved development or other locnl government project. In mo cvent shall the
Governmental Transferee be subject to the LESSEE’s ROFR under Parugraph 39 of this
LEASE,.

(3)  Intentionally Delsted
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(8] Pricr to LESSOR's acquisition of the Option Property pursuent to
the Option, during the Lease Term: {2) LESSOR shall be permitted to terminate this LEASE
for no mote thar 2,000 contiguous acres in the acreage located in the approximately 25,000 acre
parce! depicted in Exhibit 4.F.6. in connection with exchenges necessary for a Project to be
constructed on the Premises, provided, however, that prior to the expitation of the tenth (10™)
anniversary of the Commencement Date, LESSOR may terminate this LEASE for such
exchanges only as to 1,000 acres; and (b) LESSOR may terminate this LEASE as to all or any
pertion of the Premises that is adjacent to the “L-8 Canel” in exchange for property for 2 Project
built primarily to provide water quality treatment for discharges from the 8-5A Basin - provided,
however that the portions of the Premises as to which this LEASE may be terminated under
clauges (a) or (b) are subject lo the limitations of (and part of the acreages described in)

subparagraph (1} and sybparagraph (2) above,

{7}  From and after June 30, 2014 unti] the Expiration Date, if
LESSEE (a) has sflowed fallow fields to £xist on the Premises and (b) has identified in a written
notice to LESSOR the flelds that LESSEE intends to abandon (the “Applicable Premises™),
LESSOR shall have the right, in its sole discretion and in sddition to its other termination rights
under this LEASE, to terminate this LEASE with respect to the Applicable Premises upon
fifteen {15} days written notice to the LESSEE and LESSEE shali thereupon vacate the
Applicable Premises within fiReen {15} days of such written notice in accordanve with
Laragraph 32. of this LEASE or be deemed to be holding over pursuant to Paragraph 23. of
this LEASE. From and after the date of the termination of this LEASE for all or any portion of
the Applicable Premises as provided in this Paragraph 4.F.(7), the annual Rent shall be reduced
by the then existing Rent per acre multiplied by the acreage of such released portion. of the
Premises,

(8) In the case of ecach of gybparagraphs (1}, (2%, {3} {4} [in
connection with g Project] and {6} above, in order for & termination to be effective (including
any termination for exchanges permitted thereunder), LESSOR shall provide written notice of
its intention 10 terminate the LEASE with respect to any portion of the Premises, at least two {2)
years prior to the May 1™ on which LESSOR intends that such termination be effective {the
“Figst Notice"), and then again at least one (I} year prior to the May 1" on which LESSOR
intends such termination to be effective (the “Second Notjce), whereupon this LEASE shal)
terminate as to such portion(s) of the Premises so noticed on the May ¥ whick is at least two {2)
calendar years following the First Notice; it being understood that if LESSOR provides a First
Notice but does not subscquently send a Second Notice at least one year prior to the May 1
termination date specified in the First Notice, then no termination shail oceur with respect to
such portion of the Premises until LESSOR provides a second notice at least one {1} year prior
1o the May 1" on which such termination will be effective and confirming the lands (or portion
thereof) designated in the First Notice to be terminated from this LEASE,

{9 In the event of any such termination by LESSOR pursuant to the
above raph ), (4 1i nnect i od {6), (x) LESSEE
shall be deemed to have a non-exclusive right of access, utility service and drainage {if
necessary){with provisions for relocation thereof) until the Expiration Date over and across
paved or unpaved roadways or pathways, utility/drainage areas and lines within the portions of
the Premises so terminated by LESSOR =s reasonably necessary for LESSEE to continue to
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have access, utilities and drainage for the remaining portion of the Premises that is then stil]
subject to the terms of this LEASE and {y} LESSOR and its tenants, if any, shall be deemed
have the right of aceess, utility service and drainage (if necessary) {with provisions for relocation
thereof) over and across paved or unpaved roadways or pathways, utility/drainage areas and lineg
within the remaining portion of the Premises subject to this LEASE as reasonably necessary for
LESSOR and its tenants {0 continue lo have access, wilities and drainage for the portions of the
Premises so terminated by LESSOR.

(16) Notwithstanding the foregoing, LESSEE, at LESSEE's risk, may
efect, by prior written notification to LESSOR provided not less than one hundred (180} days
prior to the effective date of any termination by LESSOR pursuant to this Paragraph 4.F., to
continue farming operations on the portion of the Premises as to which this LEASE has been
{erminated pursuant o rAgr jn connecti i
abovc, as applicable, until LESSOR, in its sole and absolute discretion: {x} notifies LESSEE in
wriling that such farming operations are incompatible with the construction of the applicable
Project and directs LESSEE to cease operations on the date set forth in such notice; or (v} in the
event that the portions of the Premises being ramoved from this LEASE are being exchanged
with property owned by another party for a Project, notifies LESSEE in writing that the farming
operations of such property owned by such other party are incompatible with the construction of
the applicable Project and that such other party has been notified of such in writing and heas been
directed to vacate its property and that LESSEE is directed to cease operations on the date set
forth in such notice. If LESSEE elects to continue farming operations notwithstanding any

termination notice by LESSOR pursuant to 5 {1 onnection with
8 Profect] and (§), the LEASE Term with respect to such portions of the Premises shall be

extended to allow LESSEE to continue such farming operations, but wili terminate on the
casliest of 11:39 p.m. on the next occurring May 1* that follows the twentieth (20™) anniversary
of the Commencement Date or upon the oceurrence of (x) or (¥} above; provided, however, that
as consideration for such extension of the Lease Term, the payment and performence terms,
conditions and obligations under this LEASE, and all rights and remedies hereunder, shall
remain in full force and effect wilh respect to each portion of the Premises LESSEE continues to
farm pursuant to this subparagraph (10). Such exiension of the Lease Tcrm shali aulomatically
terminate upon the occurrence of any Default by LESSEE under this LEASE or the date of sct
forth in LESSORs termination notice as provided in (x) or {y) sbove. From and after the date
LESSEE vacates a portien of the Premises in accordance with any provision of this LEASE
which permits termination with respect o a portion of the Premises, the annual Rent shall be
reduced by the spplicable Rent, multiplied by the acreage of the applicable portion of the
Premises so terminated. LESSOR and LESSEE hercby agree to use mutuaily reasonable efforts
in order for LESSOR to provide LESSEE with as much time as possible when giving its notice
to vacate the portion of the Premises so released, as provided in this sybparagraph {10), it being
the intent of the Parties to allow LESSEE to harvest as many crops as reesonably practicable
before the farming operation are incompatible with the construction of a Project as determined
by LESSOR in its absolute and sole discretion.**)

{**ALTERNATE 4.F. TO BE INSERTED INTQ CITRUS LEASE ONLY- LESSOR,
in its sole discretion, and without payment or consideration of any kind to LESSEE whatsoever,
shall have the right io terminate this LEASE for all or any portion of the Premises upon notice
prier to any July 1", whereupon this LEASE shall terminate as to such portion(s} of the
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Premises so noticed as they are harvested after such July 1*, subject to the requirement that ali
stich harvesting shatl be completed no later than June 30 of the foliowing year, as of which day
LESSEE shall have vucated the terminated Premises. LESSEE shall, upon receipt of such
termination notice from LESSOR, prepare and deliver 1o LESSOR a harvest scheduie and mag
describing the dates and sequence for the conduct of the harvest on the terminated lands.

Notwithstanding the foregoing, if at any time during the Lease Term, LESSOR and LESSEE
have mutually agreed to a plan specifving the acreage and location of any portion of the
Premises to be converted to sugarcane planting and cultivation, the schedule for effecting such
conversion, the Rent, terminaiton rights and other applicable terms and conditions thereof (the
“Conversion Pluy”), the Partles shall be governed by the Conversion Plan In respect of the
portion of the Premises converled to sugurcane planting and cultivation. Notwithstanding the
Joregoing, EESSOR may only terminate this LEASE with respect to the portion of the Premises
having approximately twenty (20) acres described in Exfiiblt 4 F upon the earlier to occur of fw)

LESSEE fails within thirty (30) days after LESSOR's written reguest to provide reasonable

information about the expected duration of the experimental citrus project being conducted
thereon as of the Commencement Date; (x} the next occurring July 1" that foilows the lenth
(10"} anniversary of the Commencement Date, {y} the completion, failure or abandonment of the
citrus profect or (2) one year after LESSOR’s notice 1o LESSEE of the termination of this
LEASE hecouse such experiment is incompatible with construction of a Praject on the portion of
the Premises that is within the imimediate vicinity of stich 20-ucre parcel.

G. In the event any portion of the Premises is transferred with a reservation of
LESSEE's lcasehold rights as provided for in this Paragraph 4, LESSOR and LESSEE agree
that they shail record a memorandum of Lhis LEASE in the public records of the applicable
Counties memorializing the leasehold rescrvations set forth in this Paragraph 4 such that each
applicable ieasehold reservation is binding on such twansferee, LESSOR, LESSEE and their
respeetive successors and assigns.

5. Rent:

A [**T0O BE INSERTED INTO CITRUS LEASE ONLY - LESSOR and
LESSEE acknowledge and agree that, during the Lease Term, no Rent Is due hereunder, unless
LESSEE converts all or any poriion of the Premises from citrus groves to sugarcane fields in
gqeeordance with the termy of a Conversion Plan, in which event from and after the date of such
conversion LESSEE shall pay, in advance, lo LESSOR a quarterly rental in the amount
specified in the Conversion Plan representing twenhy-five percent {23%) of the annual renial
rate specified in the Conversion Plgn (the "Initial Rent”} for the portion of the Premises so
converted to sugarcane planiing and cultivation ¥4

[**ALTERNATE SUBPARAGRAPH A TO BE INSERTED INTO SUGAR LEASE
QNLY - As consideration for the rights conferred upon LESSEE by LESSOR pursuant to this
LEASE, from and zfter the Commencement Date until the eathier to occur of (i} the expiration of
the First Renewal Term; or (ii} the date of LESSOR’s acquisition of the Option Property under
the Option, LESSEE shail pay, in advance, to LESSOR a quarterly rental in the amount of
* representing twenty-five percenl {25%} of the One Hundred Fifty and
N—::u’ 100 Dollars (3150.00) per acre multiplied by | | gross acres [*NOTE - ACTUAL
ACREAGE OF SUGAR CANE PORTION OF PREMISES FROM THE FINAL AFPPROVED

13
FYL 35759113



SURVEYS SHALL BE INSERTED AT CLOSING*] {the “Injtial Rent™) (it being understood
and egreed that the Rent due hereunder may change fron: time to time on a pro-rate basis (based
upon acreage) as this LEASE is terminated as fo portions of the Premises as provided in this
LEASE for reasong other than a Default). In the evemt that LESSOR has not acquired the
Option Property under the Option, for reasons other than an Option Default, the Initial Rent
hereunder shall be adjusted to be the “Fair Market Rent™ for the Premises on the next eccurring
Mey 1* that follows the tenth {107, thirteenth (13", and sixteenth {16™) anniverseries of the
Commencement Dete, and be determined os follows:

(1)  No later than one {I} year prior to the commencement of the
Second Renewal Term, LESSOR shall provide writlen notice t¢ LESSEE containing an
criginal, signed appraisal dated within thirty {30} days of such notice setting forth the
LESSOR’y proposed fair market rent for the Premises {the “LESSOR"s Propoged FMR™). The
appraisal must comply with the statutorily mandated appraisal standards (to 1he extent applicable
to LESSOR) and must have been performed by an appraiser meeting the Appraiser

Requirements set forth in Paragraph 3.4.(4} (“LESSOR’s Appraisal™).

{2) Witlun sixty {60) days sfter receipt of LESSOR’s Proposcd FMR),
LESSEE shall ¢lect to either: (i} accept LESSOR's Proposed FMR as the Fair Market Rent: or
(ii) deliver to LESSOR an original, signed appraisal setting forth LESSEE’s proposed fair
market rent for the Premises (the “LESSEE's Propogsed FMR™), which appraisal must be
performed by an appraiser meeting the Appraiser Requirements set forth in Paragraph 3.A.(4}
and must be dated within sixty (60) days of LESSEE’s receipt of LESSOR's Proposed FMR
{("LESSEE's Appraisal™).

{3} I LESSEE clects to cobtein LESSEE's Appraisal under
subparagraph A{2} above, then:

(a) in the event LESSOR’s Proposed FMR is equal to or more
than ninety percent {90%) and less than or equal to one hundred ten percent (110%) of
LESSEE’s Proposed FMR, then the “Fair Market Rent” shal} be deemed to be the average of
LESSOR’s Appraisal and LESSEE's Appraisal {i.e., the sum of both proposed rents divided by
two {2)).

{b) In the event LESSOR’s Proposed FMR is less than nincty
percent (90%) of or greater than one hundred ten percent (110%) of LESSEE's Proposed FMR,
then within fifteen (15) days after LESSEE's delivery of LESSEE’s Appraisal to LESSOR,
LESSOR’s appraiscr and LESSEE’s appraiscr must select a third (3™) appraiser mesting the
Appraiser Requirements set forth below (the “Third Appmiser™). The Third Appraiser shall
perform its appraisal of its proposed fair market rent for the Premises within sixty {60) days of
being sclected by LESSOR's appraiser and LESSEE's appraiser. Once such appraisal is
compiete, the average of the two {2) closest appraisals in terms of fair market rent shall be
deemed to be the “Fair Market Rent".

{4}  Unless otherwise agreed to writing by LESSOR and LESSEE,
each of the appraisers set forth above shall be M.A.1. certified appraisers, having at lesst ten (10}
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years experience in appraising the fair market rental value of agricuitural property in Palm Beach
County, Fiorida (the “Appraiser Requirements”),

{5 LESSOR and LESSEE shali each be responsible for the fees,
costs and expenses of their respective appraiser. The fees, costs and expenses of the Third
Appraiser and any medizsticn to select the seme as provided in snbparagraph {(6) below shall be
shered equally by LESSOR and LESSEE,

() If LESSOR’s appraiser and LESSEE's appraiser fail to gppoint
the Third Appraiser within the time and in the manner prescriibed in sybparagraph (3b) above,
then LESSOR and/or LESSEE shall promptly apply to the Palm Beach County office of
Mediation, [nc. {or if such company is no longer in business, another mediation company with
offices in Palm Rerch County} for the appointment of the Third Appreiser. Within five (5) days
of receipt of notice from one Party that such mediation application has been filed, each Party
shzll submit the names of up to three (3) appraisers meeting the Appraisal Requirements for the
mediator to select. The mediator shall be instructed by cither Party to select the Third Appraiser
within ten (10} days after veceipt of such names. The failure of a Party to timely submit eny
names constitutes & waiver of the right to so submit such names and the mediator shall select the
Third Appraiser from the list of names that was timely submitted.

The Initial Rent and Fair Mearket Rent, as may be applicable, shall be referred to
individually and coilectively, as the “Rept”. LESSEE agrees to pay Rent to LESSOR, without
notice, offset, deduction, or set-off. Initial Rent shall be payable {2) on the Commencement Date
on & pro-rated basis based on the number of days for the period bepinning on the
Commencement Date through and including the last day of the calendar quarter in which the
Commencernent Date fells and (b} on the first day of zach calender quarter (i.e. Janvary 17, April
1%, July 1%, and October 1™ thereafter, through and including the final calendar quarter of the
First Renewal Term, if LESSOR does not acquire the Option Property, or the date of closing of
the acquisition of the Option Property by LESSOR, if LESSOR so acquires the Option
Property, topether with all applicable sales and use taxes {it being agreed that the Rent due for
the iast or any intertm calendar quarter shall be appropriately adjusted and prorated). After the
Fair Market Rent is determined in accordance with Paragraph S.A., Rent shall be subject to
yeatly adjustment for each subsequent twelve-month period of the Lease Temm in accordance
with subparagraph F below until the Feir Market Rent determination is again applicable {i.e.,
on the next occurring May 1* that follows the thirteenth (13™) and sixteenth {16™) anniversaries
of the Commencement Date), and shall be payable guarterly in accordance with the schedule,
together with all applicable sales and use taxes.**)

B. In eddition, LESSEE shall be responsible for payment of any and ail
Additional Rent (as defined in Paragraph 5,1, below} throughout the Lease Term as and when
due under the terms of this LEASE,

C. All payments of Rent, as well as all other amounts due under this LEASE
from LESSEE to LESSOR shall be made to LESSOR at the following address:

South Florida Water Management District
Attention:
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Post Office Box 24680
3381 Gun Club Road
West Palm Beach, Flonida 33406

RE: Contract #

D. This LEASE shall be totally and absolutely net 1o LESSOR. In addition
to the Rent and Additional Rent stated above, LESSEE shull pay all charges for gas, water,
sewer, wasle removal, dumpster charges, janilorial services, electricity, telephone, and other
utility services used by LESSEE in connection with the Premises daring the Lease Term and any
and all other costs, expenses, taxes or obligations of every kind related to the Premises and the
use, operation, occupancy thercof during the Lease Term, including obligations arising under
recorded or unrecorded documents encurnbering or relating to the Premises, if any (to the extent
such recorded or unrecorded documents exist on the day immediately preceding the
Commencement Date). Without limiting the foregoing, if any charges, costs, expenses, taxes or
other monetary obligations of LESSEE under this LEASE are not paid by LESSEE as and
when due, after expiretion of all applicable grace and notice periods, LESSOR, without limiting
any of its other rights and remedies under this LEASE, shall have the right, but not the
cbligation, to pay any of the foregoing, and the amount of the expense or cost of any such
obiigations se paid by LESSOR shail thereupon become due to LESSOR from LESSEE within
five (5) days following LESSOR’s written demand, together with interest aceming on such
amount at the highest rate aliowed by law if not paid to LESSOR within such five (5) day

perod, as “Additional Rept"™.

E. [f any Rent due from LESSEE to LESSOR hereunder is not received by
LESSOR on or before the date dus, then, in eddition to atl other rights and remedies availabie to
LESSOR under this LEASE, LESSOR at LESSOR's sole option may either: (i) charge
LESSEE a late fee equal to five percent {5%) of the installment of Rent not paid when due; or
(i) charge interest on the installment of Rent not paid when due at the highest rate allowed by
law from the date dug until the date received by LESSOR in immediately available funds.

E. (**TO BE INSERTED INTO SUGAR LEASE ONLY - The yearly
adjustment to the Fair Market Rent for the applicable twelve (12) month periods after
determination of the Fair Market Rent in accordance with Papagraph 5.4, shell be determined,
as follows:

The Fair Market Rent shall be adjusted to the extent that the Producer Price Index for
“Raw Cane Sugar and Byproducts®, as published in the U.S. Department of Labor, Buresu of
Labor Statistics, based on a 1982 base year value of 100 (“PP1"} for the avetage of the twelve
(12} celendar month period immediately preceding the new tweive (12) calendar month period of
the T.ease Termn {“Comparison Period™) differs from the PPI for the corresponding average of the
twelve (12) month calendar period that oceers immediately prior to the Comparison Period of the
Lease Term (“Bage Period™). If the average PPI for the Comparison Period is different from
{i.e., more than or less than) thc average PP for the Base Period, then the Rent for the new year
shall be changed upward or downward, as appropriate, by the same percentage as the average
PP] has changed upward or downward, as appropriate, from the Base Month. Since the monthly
PPI that comes out is preliminary and subject to revision four months after original publication,

16
FIL 357591.13



the final determinetion of the average PPI for the applicable twelve {12} month period will not be
made unti! it is final. The Rent paid for any new twelve {12} month period will be based on the
preliminary average PPI and then will be finally adjusted when the PPI becomes final for the
appliceble period.

Ag an exemple of yearly adjustment in year 2, assume that the Fair Market Rent in year |
is $150/acre and that final average PPI for the 12-month Bese Period immediately preceding the
12-monih period that represents year ! is 100 and that the finai average PPI for the Comparison
Period which is the 12-month period immediately prior to the commencement of year 2 (i.e,,
which is the 12-month period comptising year 1) is 137, The Rent for year 2 would be adjusted
upward by 137-100 = 37 x $150/acre = $55.5/acre. So the new Rent commencing year 2 would
be 31 50/acre + $55.5/acre = $205.5/acre.

As an example of yearly adjustment in year 3, assume that the Rent for year 2 is
$205.5/acre as in the preceding example and assume that the final average PPI for the Base Year
in year 2 is 147, The Rent for year 3 would be adjusted upward from the Rent for vear 2 by 147-
137 = 107137 =729 rounded to .073 x $205.5/acre = $15/acre. So the new Rent of year 3 would
be $205.5/acre + $15/acre = $220.5/acre.**]

G. In the event LESSOR exercises the Option, then at the closing of the
rcquisition of the Option Property, the Parties will execute the New Lease in accordance with the
terms of the Agreement for Sale and Purchese and thercafler the Premises and the Option
Property will be governed by the terms of the New Lease.

. Real Estate Taxes:

A, LESSEE understands and agrees that upon execution of this LEASE, the
Premises shali be placed upon the tax rolls of the county in which the Premises is lacated without
slate government exetnpt status, but with any agricollurat use exemption that LESSEE, obtains,
provided that LESSEE shall be solely responsible for obtaining and maintaining the agricultural
exemption. LESSOR agrees that it will not take any affirmative action during the Lease Term
which removes the agricuitural use exemption. LESSOR may, in LESSOR'S sole and absolute
discretion, record a Memorandum of LEASE, executed by the LESSOR. LESSEE sheli pey all
real property taxes, intangible properiy taxes and personal property taxes, as well as all
assessments, including but not limited to pending, centified, confirmed and ratified special
assessment liens, acenued or levied with respect to the Premises or this LEASE during the Lease
Term. The amount of taxes or pssessments will be determined by the county property appraiser.
LESSEE acknowledges that it shall be liable for such real property taxes, personal property
taxes and intangible taxes, and assessments as are applicable for the Premises and this LEASE
during the periad in which this LEASE is in effect.

B. LESSEE shail pay such taxes and assessments promptly upon receipt of
an assessment notice from the taxing authority but no later than their due date, and shall furnish
praof of such peyment to the LESSOR's Division of Procurement and Contract Administration
(sec Parsgraph 5B, above) within 30 days of payment. Any penalties or late fees incurred for
failure to pay said taxes and assessments shall be the responsibility of the LESSEE,
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C. With respect to LESSEE’s cobligation to pay teal estate taxes under this
LEASE, in the cvent the assessing authority permits any tax assessments to be paid in
installments, LESSEE mey exercise the option to pey the same in installments and shall pay =zl
such installments that relate to the Lease Term as the same respectively become due and before
they become delinquent, and provided that any such assessments which relate to a fiscal period
for the taxing authority, part of which period is included in the Lease Term and a part of which is
included in a period of time prier to or after the Lease Term, shail be allocated and prorated
between LESSOR znd LESSEE as of the Expiraticn Date of this LEASE. Taxes shall be
proraled based on the tax for the year of the Expiration Date with due allowance made for
exemptions and/or special classifications, if any. If the assessment for the year of the Expiration
Date i3 not available, then taxes will be prorated on the prior year's tax. Any tax proration based
on an estimate shall be subsequently readjusted at the request of either Party upon receipt of a tax
bill. Upon the Expiration Date, LESSEE shall pay all reai property taxes acerued with respect 1o
the Premises in accordance with Section 196,295, Florida Statutes, if epplicable. The provisions
of this subparsgraph shell survive the Expiration Date.

D. LESSEE shal} have the right to contest the amount or velidity of any real
property laxes or any assessment liens {(“Tax Clafigs"), by appropriate legal proceedings in good
faith and with due diligence, provided that this shall not be deemed or construed in any way as
relieving, modifying or extending LESSEE’s covenants to pay or its covenants io cause fo be
paid any such charges at the time end in the manncr provided in this LEASE or operate to
relicve LESSEE from its other obligations hereunder, and shall not cause the sale of the
Premises, or any part thercof, to satisfy the same. LESSOR agrees to join in any such
proceedings if the same is necessary or tequired by LESSEE to legally prosecute such contest of
the validity of such Tax Claims upon the rcasonable request of LESSEE; provided, however,
LESSOR witl not be required to join in any such proceeding wherein the Tax Claims are
imposed by LESSEE, provided LESSOR does not require its own joinder in connection with
such Tax Claims. LESSEE shsll be entitled to any refund of any Tax Claims and such charges
and penalties or interest thereon which have been paid by LESSEE. In the event that LESSEE
fails to pay any Tax Claims when due or fails to diligently prosecute any contest of the same,
LESSOR may, upon thirty (30) days advance written notice 10 LESSEE, pay such charges
together with any interest and penalties and the same shall be repayable by LESSEE to
LESSOR pursuant to Paragraph 5.C above; provided that, should LESSOR reasonably
determine that the giving of such notice would risk loss to the Premises, or portion thereof, then
LESSOR shall give such written notice as is appropriate under the circumstances. Nothing
herein shall be desmed to limit LESSOR’s right to file any Tax Cleims for any real property
taxcs or any assessment liens thet are imposed for the peried after the Expiration Date.

1. Drefault; Remedies:

A. Failure by the LESSEE 10 perform or szbide by any muterial temm,
provision, covenant, agreement, undertaking or condition of this LEASE after the expiration of
ali applicable grace and notice pericds, if any, set forth in this LEASE, inciuding
4,7 above, shall constitute z material default (a “Default”) of this LEASE for which the
LESSOR may exercise all such rights and remedies as provided at law, in equily or under this
LEASE {provided, however, that the foregoing materiality standard for the failure to perform or
abide by a term, provision, covenant, agreement, undertaking or condition of this LEASE shail
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not epply to any such matter that is already gualified to a materiality standard). Withont Jimiting
the foregoing, notwithstanding the notice and cure rights under Parggraph 4.A above, the failure
of LESSEE to comply with any of the following within the cure period, if any, specified for any
such breach or failure, shall constitute an immediate Defauit by LESSEE under this LEASE:

(1) Failure of LESSEE to pey any instzliment of Rent hereunder when
payment is due. Notwithstanding the foregoing, LESSEE shall have one {1} five day grace
period following written notice of non-payment from LESSOR of one installment of Rent in any
twelve {12} month peried during the Term of this LEASE.

(2}  Failure of LESSEE to pay any Additional Rent or other monetary
obligation within five {5) days following LESSOR’s written demand therefore.

(3) ‘atkure of LESSEE to meintein &l insurance coverages required
hereunder in full force and cffect at all times during the Term of this LEASE.

{4) Failure of the LESSEE to replenish the Secwrity Deposit in
accordance with Paragraph 33 B, of this LEASE.

B. Upon the occurrence of a Default under this LEASE, LESSOR shall have
the right, with or without notice or demand, t¢ exercise ail such rights and remedies granted or
available under this LEASE, the laws of the Siate of Florida, federal law and/or common law
(including, without limitation, the right to terminate this LEASE) without limiting any of the
other remedies that LESSOR may have under this LEASE.

C. Mediation: I the event a dispute arises which the Parties cannot resolve
between themselves, the Parties shall have the option to submit to non-binding mediation. The
mediator or mediators shall be impartial, shall be selected by the Parties, and the cost of the
mediation shall be borne equally by the Parties. The mediation process shall be confidential to
the extent permilted by law.

3. Notices: All notices to the LESSEE under this LEASE shail be in writing and
sent by certified mail return receipt requested, any form of overnight mai! delivery or hand
delivery to:

[f toc LESSKEE; cfo United States Sugar Corporation
i1l Ponce de Leon Avenue
Clewiston, Florida 33440
Attention: Malcolm S, (Bubba) Wade, Jr. and
Edward Almeida, Esq,
Fax (863)902-2120

With a copy tor Gunster, Yoakley & Stewart, P.A.
Attorneys At Law
Las Otas Centre
450 East Las (ias Boulevard, Suite 1400
Fort Lauderdale, FI. 33301-4206
Attention: Danicl M. Mackler, Esg. and
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Danielie DeVite Hurley, Esg.
Fax: {954) 523-1722

If to LESSOR: South Florida Weter Management District
3301 Gun Club Read
West Palm Beach, Florida 33406
Attention: Executive Director and General Counsel
Telefax: (561) 6816233

With a copy to: Chairman of the Governing Board
South Florida Water Management District
3301 Gun Club Road
West Palm Beach, Florida 33406
Attention: Executive Director
Telefax: {561) 681-6233

With a copy to: Flonide Department of Environmental Protection
38200 Commonwealth Boulevard, M.S. 49
Tallahassee, FL 32399
Attention: Secreiary
Telefax: 8506-245-2021

All notices required by this LEASE, provided they are addressed as set forth above, shall
be considered delivered: (i) on the date delivered if by hand delivery, (ii) on the date upon which
the renirn reccipt is signed or delivery is refused or the notice is designated by the postal
authorities as nol deliverable, as the case may be, if meiled by centified mai! retumn receipt
requested and (1if) one dey after such notice is deposited with any form of overnight mail service
for next day delivery. Either Party may change its address by providing prior written nolice to
the other of any change of address.

9. Rehtionship between Parties: Nothing conmtained in this LEASE shall be
construed to create the relationship of principal and agent, partacrship, joint venture or any other
relationship between the Parties hereto other than the relationship of LESSOR and LESSEE.

i0.  Assignment and Sublefting:

A. The LESSEE shall not assign, delegate or otherwise transfer all or any
part of its rights and cbligations as set forth in this LEASE collectively (“Assignment™ or
sublease all or any portion of the Premises {“Sublease™) without the prior written consent of the
LESSQR in each instance, which consent may be withheld by LESSOR in LESSOR'S sole and
absolute discretion; provided, however, that notwithstanding the foregoing, LESSOR®s consant
to an Assignment shell not be unrcasonably withheld so long as LESSEE complies with

below. Any Assignment made by LESSEE without the prior writien consent
of LESSOR shall be void and of no force or effect.

B. In the event LESSOR does permit an Assignment by LESSEE, then the
assignee shall automatically be deemed to have essumed all duties, responsibilities and
obligations of LESSEE under this LEASE from and after the effective date of the Assignment
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(including, without lmitation, the funding of the Security Deposit Fund pursuant to Paragraph
33.B. below) and the LESSEE shall, upon such Assignment, be aulomatically released of its
duties, responsibilitics or obligations under this LEASE from and after the effective date of the
Assignment; provided, however, thet LESSEE shell not be teleased with respect any of the
representation, warranties, duties, responsibilities, Habilities or obligations under this LEASE for
meatters or conditions arising, occurring or existing prior to the effective date of any Assignment.
Any sale or other transfer of at least g fifty percent (50%) majority interest of the voting stock of
LESSEE if LESSEE is a corporation {including by way of merger or consolidation), or any sale
or other transfer of at least fifty percent {50%) of the general partnership intersst in the event
LESSEE is a general partnership or limited pertnership, shall consiitute an Assignment for
purposes of this LEASE.

C. [f LESSEE shall desire LESSOR’s consent to any Assignment, LESSEE
shall notify LESSOR, which notice shall include: (i) the name and address of the proposed
assignee; (i) the proposed effective date (which shall not be less than 45 nor more than 180 days
after LESSEE’s notice); (iif) reasonrble evidence that the proposcd assignee hes the financial
ability to perform its obligations under this LEASE; end (iv) reasoneble evidence that the
proposed assignee is experienced in the operation of the Premises for agricultural operations, and
such other information as LESSOR may rcasonsbly require. In the event that LESSOR does
not provide written notice of its approval or disapproval of 2 proposed Assignment within thirty
(30) days afler receipt of wrilten request from LESSEE, then such Assignment shell be deemed
to be approved by LESSOR.

0. Notwithstanding anything herein to the contrary, LESSEE shall have the
right to assign its rights under this LEASE to an affiliate or subsidiary of LESSEE (i.e.. an
enlity in which at least one of the entities comprising LESSEE owns more than a 50% voting
interest or otherwise effectively controls the same) or to any Person(s) that acquires gl or
substantially ali of the assets of LESSEE related to the [**SUGAR LEASE - sugar cane]
{**CITRUS LEASE - citrus] business and operations, without LESSOR®a consent, provided,
however, LESSEE agrees to give LESSOR a copy of the fully executed assignment and
assumption of this LEASE evidencing such transfer and LESSEE shal! not be released from its
obligations hereunder,

E, Notwithstanding anything to the contrary contained in this LEASE,
including this Paragraph 18, LESSEE shali have the right to enter into licenses or Subleases
for other parties 10 use alf or portions of the Premises for agricultural crop production without
LESSOR'y consent to the extent the same are entered into in the ordinary course of LESSEE's
business consistent with past practices and such licensee or sublessee agrees to comply with Best
Management Practices, ail of which shall be subordinate to LESSOR’s interest in the Premisas,

F. Notwithstanding anything to the contrary contained in this LEASE, upon
the Expiration Date, LESSEE shail assign to LESSOR all permiis oblained by LESSEE in
connection with the Premises to the extent such permits are assignable. To the exlent that any
licenses or permits that are reguired for the operation of the Permitted Uses have been assipned
to LESSOR prior to or during the Leuse Term, then LESSOR shall take such actions as are
rezsonably requested by LESSEE in order o maintain suci: licenses and permits in full force and
effect during the Lease Term.
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I1.  Permits and Approvals:

A, The LESSEE shall obiain il federsl, state, iocal, and other governmentsal
approvals and permits necessary for the occupancy, use, maintenance and operation of the
Premises, as well as all necessary private authorizations and permits prior to the Commencement
Date and shell maintain same throughout the Lease Termy. Within five (5} days of demand by
LESSOR to LESSEE, LESSEE shell provide and/or make available to LESSOR copics of all
permits and authorizations that LESSEE is required to obtain pursuant to the provisions of this
LEASE.

B. The LESSEE shall glso obtain, and maintain throughout the term of this
LEASE, any and sl applicabic LESSOR (South Florida Water Mansgement District)
permits, including but not limited to LESSOR Right of Way Permits and Consumptive Use
Permits, as well es pertnits required by any of the Counties, if applicable. LESSEE
acknowledges that there is no guarantee that LESSEE wiil recetve any permits.

C. The LESSEE shall be responsible for compliance with ail permit terms
and conditions applicable to the Premises, including but not limited to those terms and conditions
required by Environmental Resource Permits, Consumpiive Use Permits, Surface Wataer
Management Penmits, Wetlands Rescurce Management Permits, Works of the District Permits,
and Right of Way Permits issued by LESSOR with respect to the Premises. LESSEE further
acknowledges that LESSEE's responsibility for compliance with all permit terms and conditions
applicable to the Premises, shall include, but not be limited to, operating and mainteining the
surface waler management system and mitigation areas on the Premises in accordance with all
permit requirements.

12.  Compliance with Laws, Rules, Regulations and Restrlctions: LESSEE shall
comply with, and be the responsible entily for remedying all violations of, all applicable federal,
stete, local and LESSOR laws, ordinances, riles and regulations, permits, and private
restrictions, applicable to the Premiscs and LESSEE's operstions conducted thereon and
geeupancy thereof, as well as LESSEE's performance of this LEASE, LESSOR undertakes no
duty to ensure such compliance. All rules and regulations under Chapter 373, Florida Statutes
pertaining to the Premises remain in fuli force and effect.

3. Iedemnification: For good and valuable consideration, the adequacy and receipt
of which is hereby acknowledged, the LESSEE shall defend, indemnify, save, and hold the
LESSOR harmless from and against any and all claims, suits, judgments, loss, damage and
ligbility incurred by LESSOR, inciuding but not limited to ressonable attomey’s fees and costs
incurred by LESSOR, {*Luss™} which arise(s) directly, indirectly or proximately as a result of
LESSEE's or its officers’, employees’, contractors’ or agents’ use or occupation of the Premises,
its operations conducted on the Premises, or from the performance or non-performance of any
term, condition, covenant, obligation or provision of this LEASE by LESSEE, even if such Loss
is caused by negligence on the part of LESSOR, but not LESSOR’ or its officers’ or
employees’ gross negligence or wiliful misconduct. LESSEE acknowledges that it is solely
responsible for compliance with the terms of this LEASE. LESSOR shall have the absolute
right to choose its own legal counsel in connection with all matters indemnificd for and defended
against herein and {o the extent that LESSEE is providing such defense, LESSEE shall have the
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right, {o the fullest extent permitied by Jaw, Lo assert any defenses that sre available to LESSOR
in such matter.

14, LESSEE’s Property at Risk: All of LESSEE’s personal property, eguipment
and fixtures located upon the Premises shall be at the sole risk of LESSEE and LESSOR shall
not be lisble under any circumstances for any damage thereto or theft thereof. In eddition,
LESSOR shali not be liable or responsible for eny demage or loss to property or injury or death
to persons ocewming on or adjacent to the Premises resulting from any cause, including but not
limited to, defect in or lack of repairs to the improvements located on the Premises, unless the
same is caused by LESSOR’s gross negligence or willful misconduct,

15.  Attorney’s Fees: In any litigation arising out of this Agreement, the prevailing
Party shall be entitled to recover reagonable attorney s fees and costs from the other Pagty,

[6. lusurance:

A Types of Insurance. To the cxtent applicable and unless otherwise
agreed to in writing by the LESSOR, including, without limitation, to the extent provided in
Schedule “47, LESSEE shall procure and maintain throughout the Lease Term at LESSEE's
sole cost and expense the following types of insurance with deductibles acceplable to LESSOR
but in no event greater than $100,000 (unless otherwise agreed to hercin and other than with
respect to windstorm, which deductible shall not exceed 5% of the total insurable value):

(1} Worker's Compensation Insuranee. If applicable, LESSEE

shall provide workers’ compensation subject to statutory limits and employers liability in the
amcuat of ONE MILLION AND 60/100 DOLLARS ($1,000,0000.

(2)  Liability Jusursnce. (A) Comprehensive General Liabitity

Insurance relating to the Premises and its improvements and appurtenances, which shall inciude,
but not be limited {o, Premises and Operations, Independent Contractors, Products and
Completed Operations and Conlraciual Lisbiiity. Coverage shall be no more restrictive than the
latest edition of the Commercial General Liability policies of the Insurance Services Office
(ISG). This policy shall provide coverage for death, bodily injury, personal injury, and property
damage thet could arise dircetly. indirectly or proximetcly from the performance of this LEASE.
The minimum limits of coverage shall be $1,000,000 per cccurrence and 32,000,000 in the
annusl ageregate for Bodily Injury Liability and Property Damage Liability and (B) Umbrella
liability insurance comtaining minimum limits of Fifty Million and No/100 Dollars
($50,000,000.90) for the Premises end shall follow form to the underlying General Liability, The
limits of liability insurance shall in no way limit or diminish LESSEE's liability under

Paragraph 13 hereof.

(3}  Duginess Automobile Liability Insurance. Business Automobile
Liability Insurance protecting LESSEE which shall have minimum limits of 35,000,006 per
occurrence, Combined Single Limit for Bodily Injury Lisbility and Property Damage Liability,
This shall be an “any-auto” type of policy including owned, hired, non-owned and empioyee
non-ownership coverage.
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{4}  Casualty [nsurance. Property insurance insuring against loss or

damage customarily included under so called “all risk” or “special form™ policies covering fire,
lightning, vandalism, and malicious mischief, and including loss caused by any type of
windstorm or hail (inciuding Named Storms) on all Improvements and Persoenalty. To the extent
commercially available, coverage must also include Certified Acts of Terrorism per the current
Terrorism Risk Insurance Reauthorization Act of 2007 or eny subsequent act, reauthorization or
extension thereof. Said Property coverage on the Improvements shall {A) be in an amount equal
1o one hundred percent (100%) of the full replacement cost with a waiver of depreciation; and
(B} contain an agreed amount endorsement with respect to the Property waiving elf co-insurance
provisions or to be written on a no co-insurance form.

{5} viro n3u . Environmental
[mpairment Insurance with limits and ir form and substance acceptable to LESSOR, in its sole
and absolute discretion, with a maximum deductible of $250,000 and a policy term extending
through the Expiration Date of this LEASE. Said policy must provide coverage for on-site
clean-up and third-party claims for unknown pre-existing conditions & new conditions.
Coverage must also include business interruption on an actusl {oss sustained basis and coverage
for natural resource damage. Coverage must include above ground storage tanks and any other
equipment with a risk of causing environmental impairment,. Acquisition of this insurance shall
in no way limit or diminish LESSEE’s ligbility under Pargeraph 19 hereof,

B. Proof of Insursnce. LESSEE shall provide LESSOR with current
insurance centificates or proof of self-insurance (for Worker’s Compensation Insurance)
evidencing gll insurance reguired pursuant to this LEASE es proof of insurance prict to the
Commencement Date end each year, upon remewasl, thereafier. Upon request, LESSEE shail
provide LESSOR with complete copies of the policies. Al insurance required under this
LEASE shall be written on a financially sound company acceptable to LESSOR with a rating of
“A VIH" or better with AM Best or “A” or better with S&P and shall name LESSOR as loss
peyee and as additional insurcd as their interests may appear as applicable and shal) contain a
waiver of subrogation in favor of LESSOR,

. Notice of Insurance Cancellation, LESSEE shalt notify LESSOR at

leas fiftecn (15} deys prior to cancellation or modification of any insurance required by this
LEASE. Insurance required under Paragraphs 16.A. (1) (2}, {3, {4}, and {3) sbove of this
LEASE shail contain a provision that it may not be cancelled or modified until thirty (30) days
after written notice to LESSOR. In the event LESSEE fails o obtain and keep any tnsurance
required hereunder in full force and effect, LESSOR may at its option obtain such palicies and
LESSEE shall pay to LESSOR the premiums therefore, together with interest at the maximum
rate ailowed by law, upon demand as “Additional Rent™. Without limiting the foregoing,
LESSEE's failure to obtain, pay for and keep any insurance required hereunder in full fores and
effect and unmodified (unless LESSEE has obtained LESSOR"s prior written consent for any
such maodification) shall ¢constitute an Event of Defauit under this LEASE.

D. ctor 1 ce. It shall be the responsibility of LESSEE 1o
ensure that all subcontractors are adequately insured or covered under its policies,
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E. Buglness Intgrruption Insurance & p_Insurance fgr 1,08
Revegue/Yield. To the extent applicable and unless otherwise agreed to in writing by the
LESSOR (A) Business Interruption insurance {1} covering all risks required to be covered by the
insurance provided for in subparagraph (iv) above and {2) on an actua! loss sustained basis for
the period of restoration in an amount egual to one hundred percent (1006%} of the projected
£ross revenues from the operation of the Premises for a period of at least eighteen (18) months
after the date of casualty and {3) containing an additional extended period of indemmity
endorsement which provides that after the physical loss to the Property has been repaired, the
continued loss of income will be insured until such income either returns to the same ievel it was
at prior to the loss or twelve 12 months, whichever first occurs, and notwithstanding that the
policy mey expire prior to the end of such period. In no event shall the pericd of
indemnification, including the extended pericd of indemmity, be less than thirty (30) months.
The amount of such business income insurance shall be determined prior to the date hareof and
at least once each year thereafter based on LESSEE's reasonable estimate of the gross revenues
from the Property for the succeeding twenty-four (24} month pericd; and (B} Crop [nsurance
providing revenue prolection or caverage against yield losses Except in the cese of a monetary
Defauit under this Agreement or as otherwise set forth in this Agrecrent, however, in no event
shall LESSOR have any claim (o any business interruption insurance that LESSEE tnhay procure
{or proceeds thereof).

F. Casuslty. Nolwithstanding anything to the contrary in this LEASE, in
the event of a casualty, LESSEE shall be obligated to restore the Premises,

(1)  Notwithstanding the foregoing, in the event of & loss or damage to
zll or any portion of the Premises due to fire or other casualty that causes seventy-five percent
(75%) or more of the Premises to be destroyed or dameged during the Leasc Term, then
LESSEE shail have the aption to restore such loss or damage, by electing to do so in a written
notice to LESSOR within thirty {30} days after such Ioss or damage.

(2)  In the event that LESSEE elects to restore such loss or damage
pursuant to subparggraph 16.F{1) sbove, then LESSEE and LESSOR shall endorse any
checks received so that the insurance proceeds can be paid into a bank account controlled by a
mutually and rcasonably acceptable third party escrow agent that will disburse the insurance
praceeds 1o LESSEE from time to lime as restoration progresses in order for LESSEE to timely
pay all invoices related to same in accordance with the terms of a mutuaily and remsonably
agreed upcn escrow agreement, with any excess or surplus foliowing completion of restoration 1o
be paid 10 LESSEE, To the extent of any loss or damage to the Premises less than or equal to
$500,600, LESSOR’s consent shall not be required for the type, plans or manner of such
resloration; provided, however, 1hat prior ic commencement of the restoration LESSEE shall
provide LESSOR with a description of the restoration process, an evaluation of the proposed
restoration that demonstrates that the same production capacity (if applicable) that was actually
achieved prior to such loss or damage will be met afier the restoration is complete. No later than
foriy—five {45) days aRer completion of the restoration, LESSEE shall notify LESSOR in
writing of such completion and shazll provide s cettilicate from the licensed engineer andfor
architect that was engaged by LESSEE in connection with the restoration or, if none, a licensed
engineer and/or architect that is reasonably acceptable to both parties, which certification (i)
tdentifies the loss or damage to the Premises, (ii) identifies the nature and the amount of costs
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incurred by LESSEE in restoring the loss or damage, (iii} states that the restoration costs
incurred were reasonable to perform the restoration in accordance with all applicable laws, and
{iv) if applicable, states that the restoration work is substantially complete and that the rastored
facility is at least comparable in production capacity to that which was actually achieved
immediately prior to the casualty loss or damage.

{3}  Inthe event that LESSEE does not restore such loss or damage as
provided above, then insurance proceeds for the property demage shall be paid by LESSEE’s
msurer to LESSOR with all other recoveries being paid to LESSEE.

(4)  WNotwithstanding anything contained in this LEASE tc the
contrary, te lhe extent of any loss or damage 1o the Premises less than or equal to $500,000,
LESSEE shall have the exclusive right to scttle and adjust any claim with its insurance
company, at its sole cost and expense, regarding the amount to be paid for any loss or demage
under insurance as to which LESSOR is named as an additional insured and/or loss payee
without LESSOR’s participation or consent (except that LESSOR shall cooperate in executing
any documents/assignments relating to such settlement or adjustment, upon LESSEE’s request);
otherwise, to the extent of any loss or dumage to the Premises greater than $500,000, LESSOR
shall have the right (i} to participate with LESSEE in the adjustment, collection and comprotmise
of any and all claims wnder all Properly insurance policies and (i) during any Event of Default,
1o execute and deliver on behalf of LESSEE all necessary proofs of loss, receipts, vouchers end
releases required by the insurers. If LESSEE does not restore any loss or damsge 1o the
Premises as provided in subparagraph 16.F.{1) above, then LESSOR shail have the exclusive
right to settle and adjust any claims with the insurance company, at its sole cost and expense, for
insurance proceeds for propenty damage under insurance as to which LESSOR is named as an
additional insured andfor loss payee without LESSEE's participation or consent {except that
LESSEF shall cooperate in exccuting any documents/assignments relating 1o such settlement or
adjustment, upon LESSOR’s request), Except in the case of a monetary Default under this
Agreement or as otherwise set forth in this Agreement, however, in no event shall LESSOR
have any claims or rights with respect to any business interruption or business income insurance
proceeds which are payable under any insurance maintained by LESSEE.

(5)  In the event of a loss or damage to all or any portion of the
Premises duc to fire or other casuglty during the Lease Term, no abatement of rent will occur.

7. Notice o LESSOR Concerning Specific Acts: The LESSEE agrees to
irnmediately report any incidence of the following o the LESSOR:

A. Fire (other than controlied burning permifted pursuant lo the terms of this
LEASE)

B. Death or injury resulting in potential death or permanent disability,
C. Poaching and trespassing

L. Any hazard, condition or situation that is reasonably likely to (i) becomie a
material liability to the LESSOR, or (ii) materially damage the Premises or improvements an the
Premises of the LESSOR.
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E. Any activity observed by LESSEE on the Premises that LESSEE should
reasonably know is a vielation of rules and reguiations promulgated by the LESSOR, the Florida
Fish and Wildlife Conservation Commission or any other State or tocal agensy,

F. Any written notice of any violation of applicable Federal, State or locail
laws received by LESSEE from the applicable governmental authority.

G.  Disposition of polhutants or contaminants per Paragraph 18 hereof.
18.  Hazardous Materialy rod Poliutants:
A For purposes of this LEASE:

{1} “Pollutant™ shall mean any hazardous or toxic substance, chemical,
mgterial, or waste of any kind, petroleum, petroleum product or by-product, contaminant or
poliutant as defined or regulated by Environmental Laws.

{2)  “Disposal” shall mean Pollution as defined in § 376,301{37} of the
Florida Statutes Annotated (provided that for purposes of this Paragraph 18.A(2), “pollutants™
in § 376.301(37) shell mean Pollutants as defined in Paragraph [8.A(D) of this LEASE) and the
release, storage, use, hendling, discharge or disposal of Poliutants.

{3) “Environmenta] Laws™ shall mean any epplicable federal, state or

lacal iaws, statutes, ordinances, rules, regulations or other governmental restrictions.

B. During the Lease Term, LESSOR shall have the right to cause the
Premises to be monitored in accordance with the Best Management Practices to be developed by
mwtusl agreement by LESSOR and LESSEE.

C. Prior t¢ the Commencement Date, LESSOR has performed Buyer's
Environmental Assessment pursuant o the Agreement for Sele and Purchase and performed
sampling in those areas of the Premises where LESSOR identified concerns regarding the likely
presence of Poliutants. Pursuant to the Agreement for Saie and Purchase, LESSOR has agreed
to perform certain responsibifities for the Remediation of the Pollutants Identified in the Buyer’s
Environmental Assessment. LESSEE and LESSOR have no responsibility or liability under
the terms of this LEASE for the Remediation of the Disposal of Pollutants Ideatified in Buyer's
Environmental Assessment and such Disposal of Poliutants tha! occurred prior to the
Conmumencentent Date.

D, LESSEE shali not cause or permit the Disposal of any Poifutants upon the
Premises, or upon adjecent lands, during the Lease Term, which violates Environmental Laws.
Any Disposal of 2 Pollutant, whether caused by LESSEE or any other third party, in violation of
Environmental Laws shall be reporied (o LESSOR immediately upon the knowledge thereof by
LESSEE.

E. Within ninety (90) days, or such longer time as is reasonably necessary, of
delivery of notice from LESSOR to LESSEE, and except as otherwise provided in
subparagraph C. sbove, LESSEE shall be solely responsible, at LESSEE's sole cost and
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expense, for commencing and thereafier performing, or causing {o be performed, any and all
assessments, cleanup and monitoring (collectively, “Remediation™) of all Pollutants disposed of
or ctherwise discovered on the Premises or emanating from the Premises to adjacent lands, in
violation of Environmental Laws, as a result of use or occupation of the Premises or surrounding
lands by LESSEE, its agents, licensees, invitecs, subcontractors or employees during the Lesse
Term (provided, however, thet the foregoing shall not in any way limit any liabilily, obligations
or rights of LESSEE or LESSOR, 1o the extent mdependently arising under the Agresment for
Sale and Purchase, as modified and amended). In the event Remediation is necessary as required
in the previous sentence, then LESSEE shall furnish to LESSOR within 2 reasconable period of
time written proof from the appropriate local, state and/or federal agency with jurisdiction over
the Remediation that the Remediation hes been satisfactority completed in full compliance with
all Environmental Laws.

F. LESSEE understands and acknowledges LESSOR's intended use of the
Premises as an everglades restoration project (hereinafier referred to as “LESSOR’s Intended
1Jse™} and that it is imperative that LESSEE's usc of chemicals be monitored in accordance with
the Best Manapement Practices to prevent the reiease of chemicals in concentrations that may
have adverse impacts which jeopardize LESSOR's Intended Use, inctuding, but not limited to,
adverse impacts tc human health or fish and wildlife. Materizl non-compiiance with the Best
Management Practices by LESSER its agents, licensees, invitees, subcontractors or employees
during the Lease Term, after expimation of appliceble grace snd notice periods, shall constitute a
Default under this LEASE.

4. For good and valuable consideration, the adequecy and receipt of which
are hereby acknowledged, LESSEE shall indemnify; defend and hold harmiess LESSOR, from
and ngainst any and a)l claims, suits, judgments, loss, damage, and liability which may be
inewred by LESSOR, including but not limited to LESSOR's reusonable attorney’s fees and
costs, which azises directly, indirectly or proximately as & result of the Disposal of any Pollutants
which violate Environmental Laws and are caused by LESSEE, its agents, licensees, invitees,
subcottractors of employees with respect to the Premises during the Lease Term. This
responsibility shall continue 1o be in effeet for any Disposal of Pollutants in violation of
Environmental Laws for which LESSOR provides written notice to LESSEE on or before the
third anniversary of the Expiration Date,

H. While this Parapraph 18 establishes contractual lizbility for LESSEE
regarding Disposal of Pollutents on the Premises as provided herein, it does not alter or diminish
any statutory or comunon law ltability of LESSEE for such Disposal of Pollutants, except to the

extent provided in subparagraph C above.

L The provisions of this Paragraph 18 shall survive for three years after the
Expiration Date.

19.  Discrimination: The LESSEE shall ensure that no person shall, on the grounds
of race, color, creed, national origin, handicap, or sex, be excluded from participation in, denfed
the benefits of, or otherwise be subjected Lo discrimination in any activity under this LEASE.
The LESSEE shall take all measurces necessary to effectuate these assurances.
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20.  Publicity: Prior to engaging in any discussions with the news medis pertaining to
this LEASE, the LESSEE shall notify the LESSOR’s Office of Communications and obtain
LESSOR’s prior written consent, which may be given electronically. This includes news
releases, media requests for interviews, feature articles, fact sheets, or similar promgticnal
materials,

21.  Affidavit Regerding Ability to Enter Into LEASE with State Ageney: The
LESSEE, by its execution of this LEASE, acknowledges and attests that neither it, nor any of its
suppliers, subcontractoers, or consultants who shall perform work which is intended to benefit the
LESSOR is a convicted vendor or, if the LESSEE or any affiliate of the LESSEE has been
convicted of a public entity crime, & period longer than 36 months has passed since that person
wag placed on the convicted vendor list. The LESSEE further understands and accepts that this
LEASE shall be either voidable by the LESSOR, in the event there is any misrepresentation or
lack of compliance with the mandates of Section 287,133, F.S. The LESSOR, in the event of
such termination, shall not incur any liability to the LESSEE for any work or materials
furnished.

22, Vacation of Premives: Upon the expiration or termination of this LEASE as to
any portion of the Premises, the LESSEE shall promptly vacate and surrender the Premises or
appiicable portion of the Premises to LESSOR. The LESSEE shall remove all personal
property of the LESSEE and shall restore such vacated portion of the Premises to its original
condition existing as of the Commencement Date of this LEASE, subject to reasonable wear and
tear, casually not subject to restoration pursvant to Parsgraph 16.F and properly taken by
condemnation pursuent to Paragraph 36, within a perod not to exceed five (3) celendar days
from the Expiration Date. Notwithstanding anything in this LEASE to the contrary, LESSEE,
at its sole cost and expense, shall clean up and remove all abandoned persons! property
{including but not limited to mobile home trailers), refuse, garbage, junk, rubbish, solid waste,
trash and debris from the portien of the Premises so vacated and shall deliver the portion of the
Premises s0 vacated with cane stubble theteon to the extent the same exists from the then last
harvest and, except as provided in Parsgraph 2.K zbove, LESSEE is not obligated to replant
any harvested crops or te disk any portion of the Premises zfter any harvest by LESSEE.

23.  Holding Over: Any holding over without LESSOR consent shall constitute a
Default by LESSEE and entitle LESSOR to reenter the Premises and collect monthiy rent equal
to 150% of the Rent at such time, together with the Additional Rent.

24 Insolvency or Bankruptey: The eppointment of a receiver to take possession of
all er substantially all of the assets of LESSEE, or an assignment of LESSEE for the benefit of
creditors, of any action taken or suffered by LESSEE under any jnsolvency, bankruptey,
rcorganization or other debtor relief proceedings, whether now existing or hereafter amended or
#nacted, shall at LESSOR's option constitute a breach of this LEASE by LESSEE. Upon the
happening of any such event or at any time thereaRer, this LEASE shall terminate five (5) days
after written notice of termination from LESSOR to LESSEE. In no event shall this LEASE be
assighed or assignable by operation of law or by volunlary or involuntary bankruptcy
proceedings or otherwise and in no event shall this LEASE or any rights or privileges hereunder
be an asset of LESSEE under any bankruptcy, insclvency, recreanization or other debtor relicf
proceedings.
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25.  Sale by LESSOR: Notwithstanding anything contained in this LEASE o the
contrary, in the event of a sale or conveyance by LESSOR of the Premises or any portion thereof
or in the event of an assignment of this LEASE by LESSCR, any such assignment, sale or
conveyance shall automatically operate to release LESSOR from any future liability upen any of
the fermis, provisions, covenants or conditions, express or implied, herein contained in faver of
LESSEE, provided that the purchaser of the Premises or assignee of this LEASE executes &
non-disturbance agreement in favor of LESSEE and agrees to be bound by the terms of this
LEASE and in such event LESSEE sagrees to look solely to the successor in interest of
LESSOR in and {o this LEASE. This LEASE shall not be affected by any such sale, and
LESSEE agrees to attom to the purchaser or assignee.

26.  Estoppel Confirmation: LESSEE and LESSOR shall, within seven (7) days
after written request of the other Party, execute nn estoppel letter regarding the status of this
LEASE which may be relied upon by any lender, mortgagee or purchaser of the Premises or the
Crops and any assignee of either Party's interest in this LEASE, Such estoppel letter shall
confimn the 1erms, conditions and provisions of this LEASE; that this LEASE is in full force
and effect; that this LEASE is unmodified, or if modified, the provisions of any modificationy;
that neither LESSOR nor LESSEE is in default of any of the terms, conditions or provisions of
this LEASE,; that LESSEE has no offsets, counterclaims or defenses to the payment of any Rent
or Additional Rent; that LESSEE has no options to renew or purchase, and any other statements
which LESSOR or LESSEE rcasonably requests. In the event LESSEE or LESSOR faiis to
comply with any of the foregoing, such failure to comply shall automatically be deemed a
confirmation by such Pacty that all items contained in the estoppel letter requested by the other
Party are true and correct and any lender, morigagee or purchaser of the Premises or the Crops,
and any assignee of LESSOR’s interest in this LEASE may rely on such confirmation.

27.  Capital Improvements and Alterations:

A LESSEE shall not make any alterations, additions or improvements,
whether capital, internal or external, {collectively, “Alterations™) in, on or t¢ the Premises or any
part thereof without the prior written consent of LESSOR, which consent may be withheld in
LESSOR's sole and ebsolute discretion.

B. Auy Alterations to the Premises, except for LESSEE’s movable furniture
and equipment, shall immediately become LESSOR’s property and, at the end of the Lease
Term, shall remaint on the Premises without compensation to LESSEE; provided, however, that
any such moveble fumniture and equipment, otherwise belonging to LESSEE, but remeaining on
the Premises at the expration or other termination of this LEASE shali also become the property
of LESSOR.

C. In the event LESSOR consents to the making of any Alterations by
LESSEE, the same shell be made by LESSEE, at LESSEE's sole cost and expense, in
accordance with the plans and specifications previously mpproved in wnting by LESSOR.
LESSEE shall comply with all applicable laws, including ban not limited to Construction Lien
Law of the State of Florida, ordinances, regulations, building codes, and obtain all required
permits, inspections, and certificates as may be required by all govemmental agencies having
Jjurisdiction thereof.
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28. Liens:

A LESSEE shell keep the Premises free from any liens, including, but not
limited to mechanic's liens, arsing out of any work performed, materials fumished or
obligations incurred by LESSEE.

B. The LESSEE herein shall not have any authority to incur liens for labor or
material on the LESSOR's interest in the Premises and e}l parsons contracting with the LESSEE
for the destruction or removel of any building ot for the erection, instaliation alteration, or repair
of any building or other improvements on the Premises and all materialmen, contractors,
mechanics and laborers, are hereby charged with notice that they must lock to the LESSEE and
to the LESSEE's interest only ir the Premises to secure the payment of any bill for work done or
material furnished during the rental period created by this LEASE.

C. Int the event that LESSEE shall not, within twenty {20) days following the
imposition of any such lien, cause the same to be released of record by payment or posting of a
property bond, LESSOR shall have, in addition to all other remedies provided herein and by
law, the right, but not the obligation, to ¢ause the same to be relessed by such means as it shall
deem proper, including payment of the claim giving rise to such lien. All such sums paid by
LESSOR, including, but not limited to reasonabie attorney’s fees and expenses incurred by it in
connection (herewith, together with interest at the maximum rate allowed by law, shall be
vonsidered Additione! Rent and shail be payable to LESSOR by LESSEE on demand.

D, LESSOR shall have the right at al times to record in the public records or
post and keep posted on the Premises any notice permitted or required by law, or which
LESSOR shall deem proper, for the protection of LESSOR, the Premises, the improvements
located thereon and any other Party baving an interest therein, from mechanic’s and
materialmen’s liens, and LESSEE shall give to LESSOR at least thirty (30) days prior notice of
commencement of any construction on the Premises.

L. Pursuant to Sections 713.01(21) and 713.10, the interest of LESSOR in
the Premises and the improvements located thereon shell not be subject to liens for
improvernents made by LESSEE and such liability is expressly prohibited.

F. Notwithstanding anything to the contrary contained in this LEASE,
LESSEE may from time fo time, in its ordinary cowse of business, grant ic certain lenders
selected by LESSEE and its affiliates (the “Lenders™) a lien on and security interest in all assots
and personal property located on the Premises and owned by LESSEE, including, but not limited
to, all crops (e.p., cilrus and sugar cane), crop products, inventory, goods, machinery and
equipment owned by LESSEE (but expressly excluding LESSEE’s right, title and interest in, to
or under this LEASE) ("LESSEE's Property™) as collateral security for the repayment of any
indebtedncss to the Lenders and all amendments, modifications and renewals thereof (the
“Indebtedness™. The Lenders may, in connection with any foreclosure or other similar action
relating to the LESSEE's Property, enter upon the Premises (or permit their representatives to do
0 on their behalf) in order to implement an action for default, foreclosure and/or any other
remedy that Lenders may have against LESSEE and/or LESSEE's Property under the terms and
conditions of the Indebledness without liability to LESSOR, to the extent any of LESSEE’s
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Property is located on the Premises. The Lender's rights with respect {o access to the Premises
and the crops thereon shali be strictly limited to the then current harvest season, subject to
Lenders exercise of due care in connection with such access. LESSOR hereby agrees that any
security interest, lien, claim or other similar right, including, without limitation, rights of levy or
distraint for rent and LESSOR’s statutory lien rights that LESSOR mey have in or on
LESSEE's Property, whether arising by agreement or by law, are hereby subordinate to the liens
and/or security interests in favor of the Lenders which secure the Indebtedness, whether currently
exisling or arising in the fuiure, Nothing contained herein shall be construed to grant or permit a
lien upon or security interest in any of LESSOR's assets or LESSEE's right, title or interest in,
to ot under this LEASE. LESSOR agrees 10 accept limely performance on the part of any of the
Lenders or their agents or representatives as though performed by LESSEE to cure any default
or condition for termination (although the Lenders shall have no obligation to do s0) to the extent
stich cure is compieted within the applicable cure period LESSEE has to cure any such default
under this LEASE. Subject 1o compliance with the terms and conditions of this Psragraph
28.E., the foregoing subordination shall be sutomatic and self-effective without the necessity to
execute ony further documentation evidencing the same; however, without limiting the
effectiveness of such subordination, LESSOR agrees to promptly execule any additional
documents reascnably required by the Lenders to evidence LESSOR’s subordination of its iien
rights described herein. Notwithstanding anything in this LEASE to the contrary, LESSEE
hereby agrees that any Loss incurred by LESSOR due to bodily injury or property damage in
connection with: (i} the Indebtedness; (i} actions by any of the Lenders; {iii} any suhordination
by LESSOR set forth herein; or (iv) any other matiers contained in this Paragraph 28.F.. al}
shall fall under the indemnification provisions in favor of LESSOR set forth in Paragraph 13,
above.

23.  Repair: LESSEE covenants and agrees that LESSEE shell maintain the Premises
{which excludes the crops) in its original condition existing as of the Commencement Date of
this LEASE, subjecl to reasonable wear and tear, casualty pursvant to Paragraph 16.F and
condemnation pursvant to Paragraph 36. LESSEE shall, at LESSEE’s expense, maintain and
preserve the Premises in the state of condition and repair as required in the immediately
preceding sentence and make all necessary repairs to the Premises and al) improvements, fixtures
and equipment located thereon, if any, including but not limited to repsirs to ail interior, exterior,
roof and structural portions of the Premises, all culverts, all pumps and pumping stations, all
paved surtaces, windows, fandscaping and =li electrical, plumbing, HVAC and other machinery
located on the Premises consistent with repair standard set forth in this paragraph. Subject to the
other provisions of this LEASE that may provide to the contrary, including Paragraph 16.F,
Paragraph 35 and Paragraph 36. LESSEE shall be responsible for all such repairs and
maintenance whether caused by acts of LESSEE, its agents, servants, employees, customers,
guests, licensees or by acts of third parties, governmental regulations, acts of God, casualties, or
any other reason.

3. Existing Interests in Premises: Pursuant to Section 373.099, Florida Statutes,
LESSOR does not warrant or represent that it has titie to the Premises. LESSEE's accupancy
of the Premises shall be subject to the rights of others existing as of the dey imunediately
preceding the Commencenient Date of this LEASE which arc set forth in cesements, restrictions,
reservations, all matters of public record and all other encumbrances affecting the Premises as of
the day immediately preceding the Commencement Date of this LEASE.
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31.  LESSOR Inspection, Ingress and Egress:

A. The right of entry is hereby reserved by the LESSOR, for itself and its
officers, agents, employees, coniractors, subcontractors, and assigns, o enter upon and trave)
through and across the Premiscs for the purposes of: inspections, maintenance, and for any
lawful purpose including, but not limited to, inspecting the Premises to ensure the LESSEE’s
performance of its obligations under this LEASE; sampting end monitoring the LESSEE’s use
of chemicels and pesticides on the Premises; performing environmental remedistion or
performing any work or repairs, which the LESSOR may determine is necessary by reasen of
the LESSEFE’s default under the terms of this LEASE; exhibiting the Pramises for lease, sale or
montgage financing; conducting inspections, investigations, soil borings, surface and
groundwater sampling, monitoring, and any cther testing, sampling, or other investigation
necessary to support the engineering design andfor any other analyses assaciated with the future
use of the Premises. The LESSEE shall have no claim for damages of any character on secount
theteof against the LESSOR or any officer, agent, or assign thercof to the extent provided in this
LEASE.

B. LESSOR egrees that from the Commencement Date through the
Expiration Date, all officers, employees, contractors and agents of LESSOR shall have &t all
reasonable times upon reasonable advance notice to Edward Almeida, Esqg., Vice President of
Legal Affairs at (863) 902-2120 the right to cnter upon the Premises for the purposes set forth in
subparggraph A above; provided however that: (a) any contractors or agents of LESSOR shall
first provide a certificate of insurance evidencing that such contractor or agent carries
commercial general liability insurance in an amount not less than $1,000,000 combined single
limit per occurrence for bodily injury, personal injury and property damnage liability, which
certificate shall name LESSEE as an additione] insured thereunder; and (b} ali such inspections,
investigations and examinations by LESSOR or LESSOR’s officers, employees and accredited
agents shall be conducted in such 2 manner so as (i} not to cause any lien or claim of Hen to exist
against the Premises, (ii) not te unreasonably interfere with the operation of LESSEE or its
business or its tenants and oceupants; and (iii) at ull times fo comply with all of LESSEE’s or its
tenanis’ safety standands and requirements.

C. LESSOR agrees to be responsible for: (x) any property damage that
arises out of or is caused by LESSOR or its officers, employees, contractors and agents while
such persons are mcling within the proper scope of conducting inspections of, or accessing, the
Premises, provided that with respect to any damaged sugarcane crop, LESSEE's exclusive
remedy shall be limited to compensation from LESSOR in the amount of $2,400 per acre of
damaged sugarcane crop, subject to protation where the damage is less than a ful] acre, {y)to the
extent found legaily responsible, any property damage that arises out of or is causged by
LESSOR’s gross negligence or willful misconduct, or its officers, employees, contractors aund
agents, while acting outside the proper scope of conducting inspections of, or accessing, the
Premises (2.g., negligence); and (z) to the extent found legally responsible, any personel injury
urising from LESSOR's or its officers”, employees’, contractors® and agents’ inspeetions of or
access to the Premises (but the foregoing shall only be applicable to LESSOR only as to its
gross negligence or willful misconduct). LESSOR shall promptly restore, if applivable, any
property damage described sbove, For the purposes hereof, the term *to the extent found legally
responsibie” shall be deemed to mean “to the extent that LESSOR has the legal authority to
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agree to be vesponsible for the acts of its officers, employees, coniractors and agents”. LESSEE
acknowledges that LESSOR has not mede any representation or wartanty ic LESSOR &s to, nor
has LESSOR waived any right to claim that it does not have, legal authority to agree to the
provisions of this Paragraph M. The provisions of this Paragraph 31 shall survive the

Expiration Date or any termination of this Agreement for a perfod of one (1} year,

32, Miscellaneous Provisions:

A. Invalidity of LEASE Provision: Should eny term or provision of thig
LEASE be held, to any extent, invalid or unenforceable, as mgainst any person, entity or
circumstance during the term hereof, by force of any statute, lew, or ruling of any forum of
competent jurisdiction, such invalidity shall not affect any other term or provision of this
LEASE, (o the extent that the LEASE shall remain operable, enforceable and in full foree and
effect to the extent permitted by law.

B. Inconsistencies: [n the event any provisions of this LEASE shall
conflict, or appear to confliet, the LEASE, including afl exhibits, attachments and 21! documents
specifically incorporated by reference, shail be interpreted as a whole to resolve any
inconsistency.

C. Governing Law snd Venue: The laws of the State of Floride shall
govern ail aspects of this LEASE. In the event it is nccessary for either Party to initiate legal
action regarding this LEASE, venue shell be in the Fifteenit Judicial Circuit for claims under
state law and the Southern District of Florida for any claims which are justiciabic in federal
court.

D. Amendment: This LEASE may be amended only with the prior written
approval of LESSOR and LESSEE.

E. Waiver: Failures or waivers to enforce any covenant, condition, or
provision of this LEASE by the Parties, their successors and assigns shall not operatc as a
discharge of or invalidate such covenant, condition, or provision, or impair the enforcement
rights of the Parties, their successors and assigns nor shail it be construed as a waiver or
relinguishment for the future enforcement of any such covenant, condition or right but the same
shall remain in full force and effeet. Furthermore, the acceptance of Rent, any Additional Rent
or a partial payment of same by LESSOR shall not constitute a waiver of sny preceding breach
by LESSEE of any provision of this LEASE nor a waiver of the right to receive full payment of
Rent or Additional Rent,

F, Final Agreement: This LEASE states the entire understanding between
the Parties with respect to the use and occupancy of the Premises after the Comenencement Date
and supersedes any written or oral representations, statements, negotiations, ot agreements 1o the
contrary, The LESSEE recognizes that any representations, statements or negotiations made by
LESSOR'S satf do not suffice to legally bind the LESSOR in a contractual relationship unless
they have been reduced to writing, authorized, and signed by an authorized representative of
LESSOR. This LEASE shall bind the Parties, their assipns, and suecessors in interest.
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G. Time of the Essence: Time is of the essence with respect to every term,
condition and provision of this LEASE.

H. Survival: The provisions of Paragraphs 13, 18, 22 and 23 shali survive

the expiration or termination of this LEASE. In eddition, any covenanis, provisicns or
conditions set forth in this LEASE which by their terms bind LESSEE, LESSOR or both
LESSOR and LESSEE afier the expirelion or tcrmination of this LEASE, shall survive the
expiration ot termination of this LEASE for a period of twe (2) years, except for the provisions
of Paragraph 18, which shall survive as and to the extent provided thersin,

L. Proinbition Against Recording: LESSEE shali net record this LEASE or
any portion or any reference thereto without the prior written consent of LESSOR, which
consent may be withheld by LESSOR in LESSOR's sole and absolute discretion. [n the event
LESSEE viclates any of the foregoing, this LEASE shall terminate at LESSOR's option or
LESSOR may declare 2 Default hereunder and pursue any and all of its remedies provided in
this LEASE.

L WAIVER OF JURY TRIAL., AS INDUCEMENT TO BOTH
PARTIES AGREEING TO ENTER INTO THIS AGREEMENT, LESSOR AND LESSEE

HEREBY WAIVE TRIAL BY JURY IN ANY ACTION OR PROCEEDING BROUGHT
BY EITHER PARTY AGAINST THE OTHER PARIY PERTAINING TO ANY
MATTER WHATSOEVER ARISING QUT OF OR IN ANY WAY CONNECTED WITH
THIS LEASE. EACH OF THE PARTIES CERTIFIES THAT NO REPRESENTATIVE,
AGENT OR ATTORNEY OF THE OTHER PARTY HAS REPRESENTED,
EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND
ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HAVE BEEN INDUCED
TG ENTER INTO THIS LEASE BY, AMONG OTHER THINGS, THE ACTUAL
WAIVERS AND CERTIFICATIONS OF THIS SUBPARAGRAPH J.

33.  Special Clauses:

A Radon Gas: Radon is a naturally occurring radioactive gas that, when it
has accumulated in a building in sufficient quantities, may present health risks to persons who
are exposed to it over time. Levels of radon that exceed federal and state guidelines have been
found in buildings in Florida. Additional information regarding radon and radon testing may be
obtained from your county pubiic health unit.

B. Security Deposit:

(1}  On the Commencement Date and until the LESSEE has assigned
ali of its interest under this LEASE pursuant to an Assignment permitted hereunder, the Security
Deposit Fund and the Escrow Agreement {as defined below) shall refer to, respectivety, the
“General Escrow Fund” end the “General Escrow Agreement” {(as such terms are defined in the
Agreement for Sale and Purchase). Upon an Assignment permitted hereunder, LESSEE. shal!
fund an cscrow 28 & security deposit in the amount of Four Million and No/100 Dollars
($4,000,000.00) to secure the performance of all of LESSEE's ohligations under this LEASE
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{the “Security Deposit Fund") which, at LESSEE’s opticn, shall be in the form of cash {a “Cash
Escrow") held by an escrow rgent mutually acceplable to LESSEE and LESSOR (“Escrow
Agent”) pursuant to an escrow agreement in form attached herete as Schedule “5” (“Escrow
Agreement”), or a Letter of Credit (as defined in subparagraph 33.B.(2), below), Upon the
funding of such Security Deposit Fund by the assignee, LESSOR shall have no funher rights or
claims upon or with respect to the General Escrow Fund or General Escrow Agreement for
matters related to the LEASE,

(2}  Letter of Credit. In the event LESSEE elects to post & letter of
credit pursuant {o subpsragraph 33.B.(1} above for the Security Deposit Fund (“Letter of
Credit™), it shall: {a} be in the form: of an irrevocable commercial letter of credit in form attached
hereto as Schedule 6" with a term of at least twelve (12) months, (b) be issued by LESSEE’s
lender under LESSEE’s revolving credit facility (subject to LESSOR’s approval of such lender
at the time of Closing), naming Escrow Agent as beneficiary, pursuant to the Escrow Agreement;
(c) provide for Draws (as defined and sct forth below) by Escrow Agent; and {d) have an
“evergreen” clause and be rencwed automatically each year by the issuing bank, uniess the bank
gives written notice to the beneficiary at ieast thirty (30) days prior to the expiration date of the
then existing Letter of Credit that the bank elects that it not be renewed. In the event the Leter
of Credit is not timely renewed and LESSEE has not replaced the same within ten {10} business
days prior to the expiration thereof, then Escrow Agent may draw upon the same and hold the
proceeds pursuant to the terms of the Escrow Agreement. Each Letter of Credit shall be
assignable or transferabie to any LESSOR Credit Provider (in connection with any collateral
assighment thereof) or any transferees, successors or assigns of LESSOR that becomes jandlord
under this LEASE. For the purposes of this LEASE, the term “Credit Provider” shall be
deemed to mean LESSOR's lender/Bnancing trustee/credit enhancer/underwriter.

(3)  Draws Upon Cash Escrow and Letter of Credil. The Escrow
Agrecment shell provide that the Escrow Agent may only draw upon a Letter of Credit or Cash
Escrow in favor of LESSOR {z “Draw") in the event: {a) an agreenient has been exccuted by
LESSEE and LESSOR agreeing upon the reason for, and amount of, the Dtaw: or (b) LESSOR.
delivers written notice to Escrow Agent of any monetary Default by LESSEE under the
LEASE; or (c) sll appeai periods have expired following a final order by a count of law
rendering & monetary judgment against LESSEE in favor of LESSOR. Upon each such Draw
request, Escrow Agent shall promptly release the Draw to LESSOR.

(4}  Replenishing of Cash Escrow or Letter of Credit during the Term,
LESSEE shall be required to replenish the Security Deposit Fund during the Lease Term in the
event any Draws are made against the Security Deposit Fund in accordance with this Paragraph
33.B, within fifteen (15) days of such depletion. Any failure by LESSEE to replenish the
Security Deposit Fund within fifteen (15) days of such depletion shall constitute a Defauit under
this LEASE.

{3 Release of Cash Escrow and Letter of Credlit Following Expiration
Date. The Escrow Agreement for the Security Deposit Fund shall provide that Escrow Agent
shall continue to hold the Security Deposit Fund until (hree (3) years after the later of (i} the final
Expiration Datc of this LEASE or {ii} the final expiration datc of any other lease to which the
Escrow Agreement is applicable (the “Scheduled Release Date™), provided that sy claims must

36
FTL 3575921



be made within the applicable swrvival period as provided under this LEASE, provided,
however, that if there are any pending claims relating to eny portion of such deposit on such
Scheduled Release Date, then Escrow Agent shall continue to hold & portion of such deposit in
accordance with the Escrow Apreement in the reasonably estimated amount necessary to satisfy
such claim{s) until such claim(s) s resolved, and shall release the remuining amount of such
deposit 1o LESSEE,

C. Site Investigation: LESSEE is responsible for cxemining the Premises
and satisfying itself as 1o the general and local conditions, pardicularly water level conditions that
are likely to impact LESSEE’s operation and those conditions bearing upon the availubility of
water, ¢lectric power, communication and road and access facilities. Failure on the part of
LESSEE tc acquaint itself with a!l available information pertaining to the Premiscs will not
relieve LESSEE from the responsibility of furnishing the required facilities and services and for
compliance with the terms and conditions of this LEASE. LESSOR assumes nc respoensibility
or obligation to provide any roads or other facilities of whatever nature or for any understanding
ot representation made by any of its officers or agents during or prior (o final execution of this
LEASE unless these provisions cxpressly provide for the furnishing of such facilities and such
urderstanding or representation is specifically stated in this LEASE.

b Prohibited Activities: LESSEE may perform maintenance of peisonal
property, including but not limited to changing oil o fluids and servicing filters, on the Premises
and store any fuel, or store or wtilize any fuel tanks (whether empty or containing fuel or other
hazardous substances), fuel trailers, hoses or any other fueling mechanisms on the Premises as
reasonably necessary for normial business operations; provided, however, that any maintenance
and fuel storage or handling on the Premises shall comply with Envirormental Law and the
applicable Best Management Practices and LESSEE shall remove all fuel trailers, lioses, tanks
or ¢ther fueling mechanisms from the Premises thet are owned by LESSEE prior to the
cxpiration or termination of this LEASE.

E. Water Levels: LESSEE hereby watves any and all claims on the past of
the LESSEE, which may arise or be incident to regulation of water levels associated with the
Prermses by the LESSOR end/or the U.S. Army Corps of Engineers, 50 fong as such regulation
15 in accordance with the niles and regulations applicable thereto.

F. Navigation: LESSEE shali not do or cause to be done anything whereby
the full and free use by the public of the water aress of and surrounding the Premises will suffer
unreasonable interference. This condition does not apply to temporary dockege and/or mooring
facilities that may be provided by LESSEE pursusnt to and in accordance with the provisions of
this LEASE.

G, Compliance with Minimum Wage Law: The LESSEE shall comply
with the Fair Labor Standards Act, 29 USCS 201, et seq. The Act is the minimum wage law. Its
requirement thut the LESSEE pay “not less” than the rates so determined presupposes the
possibility that the LESSEE may have 1o pay higher rates.

H. Additional Requirements:

37
FTL 357591.1)



{1} LESSEE shall not install or permit to be installed pit or vault
latrines.

(2) LESSEE will sllow the discharge of firearms on the Premises only
as permitted by Florda law and consistent with the exerciss of reasonable care and prudence,
and LESSEE will not display or permit others to display firearms in a reckless manner.

(3)  LESSEE shall not discharge nor permit others to discharge sewage
effluent into the water areas of and surrounding the Premises provided, however, thet LESSOR
acknowledges and accepts the presence of currently existing septic systems on the Premises to
the extent such systems are in compliance with applicable law.

{4}  LESSEE shail not engage in any business activity on the Premises
not expressly authorized in this LEASE unless otherwise authorized in writing by LESSOR.

(5)  Except for the Permitted Uses (as to which no consent of LESSOR
is required), LESSEE: shall not permit or suffer any nuisance on the Premises or the commission
of waste thereon; shall not conduct mining operations or drill for oll or gas upon the Premises;
shall not rernove sand, gravel, or kindred substance from the ground; or shall not, in any manner,
substantially change the contour or condition of the Premises unless prior approval is granted in
writing by LESSOR, which approval may be withheld in LESSOR’s sole discretion.

{6}  LESSEE will use the Premises and all rights and privileges herein
granted to the extent needed in carrying out the 1rue intent and purpose of this LEASE.

(7}  LESSEE shall cooperate with LESSOR, its employees, agents,
and assigns in carying out the intent and purposes of this LEASE.

L. Safety:

(1}  Itisthe LESSEE's sole duly to provide sufe and healthfu! working
conditions to its emplovees on and about the Premises, The LESSOR assumes no duty for
supervision ofthe LESSEE.

(2)  The LESSEE shall provide first aid services and medical care to
its employees, The LESSOR assumes no duty with regard to the supervision of the LESSEE.
p

(3) Tie LESSEE shali develop and mezintain an effective fire
protection and prevention program and good housekeeping practices on the Premises throughout
the Lease Term.

{4}  The LESSOR may order that the LESSEE halt operations under
this LEASE if a condition of immediate danger to the public and/or LESSOR’s employecs,
equipment or properly exists, This provision shall not shift responsibility or risk of loss for
injurigs or demage sustained from the LESSEE to the LESSOR, snd the LESSEE shal! remuin
solely responsible for compliance with 21l safely requirements and for the safety of all persons
and property on the Pramises,
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(53  The LESSEE shall instruct employees required to handle or use
toxic materials or other harmful substances reparding their safe handling and use, including
instruction on the potential hazards, personal hygiene and required personal protective measures.

{6}  The LESSEE shall comply with the standards and regulations set
forth by the Occupational Safety and Health Administrationt (OSHA), the Fiotida Department of
Labor and Employment Security and all other appropriate federal, state, local or District safety
and health standards.

(7)  The LESSEE shall take the necessary precautions to prolect
cusiomers and other members of the public that may be on or near the Premises from harm due
to the operations of the LESSEE,

J. Advertising and Commercial Actlvity: There shall be absolutely no
advcHising, either visug! or audio, placed on or conducted on the Premiscs except for nemes and
logos appeering on LESSEE'S vehicles, gates ar 25 otherwise may be existing on the date of this
LEASE.

K. Lerd Bazed Paint Disclosure: See Lesd Besed Paint Disclosure attached
hereto and made a purt hereof 2s Schedule “7", if eppliceble.

L. Inspeclion Rights: The LESSEE shall maintain records and the
LESSOR shall have inspection and audit rights as follows:

{1}  Maintenance of Records: Subject to confidentiality agreements
with third parties and the designation of certein records as “trade secret” documents under
Flotida law, LESSEE shali maintain all financial and non-financial records and reports related to
the Premises or this LEASE, including but not limited to, records related to the application of
pesticides and fertilizers. Such records shall be maintained and made available for inspection for
a period of five (5) years from completing performance end receiving final payment under this
LEASE.

{2}  Examination of Records: Subject to confidentiality agreements
with third parties and the designation of certain records as “trade secret” documents under
Florida law, LESSOR or its designated agent shall have the right (o examine in accordance with
generally accepted governmental auditing standards all records related to the Premises or directly
or indirectly related to this LEASE. Such examination may be made at any time during the
Lease Term and through and including five (5} years from the date of final payment under this
LEASE and upon reasonable notice, time and place.

(3}  Records that pertein t0 the Premises or this LEASE:
Notwithstanding Lhe provisions of subparagraph (1) and subparagraph (2} above, in no event
shall LESSEE be obligated to maintain or provide any finaneial or acconnting information (c.g.,
pro-formas, tax returns, production reports, financial statements, appraisals, etc) or other
inforntation that pertains to LESSEE’s business operations or assets other than the Premises,
[**SUGAR LEASE - provided thut LESSEE agrees to maintein and, upon request, provide
reports showing the acreage of sugar canc planted, the 1ons of sugar cane harvested from such
planted acreage, and the “sucrose % cane” of such harvested screage**[[**CITRUS LEASE -
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provided that LESSEE agrees to maintain and, upon request, provide reports showing the
acreage of citrus trees and the boxes of citrus harvested from such acreage**], in order to
facilitate land exchanges or dispositions refated 10 surplus portions of the Premises by LESSOR,
stbject to the trade secret protocol established by LESSEE.

(4)  With vespect 10 any such informatiion made svailable to LESSOR
pursuant 10 this yubparagraph L. that is proprietary or “Trade Secret” {as defined under Section
812.081, Florida Statutes), LESSOR shall follow the trade secret protocol estabiished by
LESSOR and LESSEE.

{5}  Extended Availability of Records for Legal Disputes: In the event
thet the LESSOR should become invelved in & fegal dispute with & third party arising fom
performance under this LEASE, the LESSEE shail extend the period of maintenance for all
records refating to the LEASE until the final disposition of the legal dispute, and all such records
shall be made readily available to the LESSOR.

M.  Public Acvess: The LESSEE shall allow public access to all LEASE
refated documents in accordance with the provisions of Chepter 119, Flerida Statutes, subject to
all applicable exemptions and only as and to the extent Chapter 119 is actually applicable to
LESSEE (it being agreed that this sybparagraph M, is not an admission or agreement by
LESSEE that Chapter 119 is applicable thereto). Showld the LESSEE asscrt any exemptions to
the requirements of Chapter 119 and related Statutes, the burden of estsblishing such exemption,
by way of injunctive or other relief as provided by law, shell by upon the LESSEE.

N, Cooperation: From the Commencement Date hereof through the
Expiration Date, LESSEE shal! cooperate in good faith with LESSOR's Credit Providers 1
provide information related to the Premises {and not the LESSEE s business or other rssets) and
necessary for the original issuance or refinancing of the Certificetes of Participation, so long as
such Credit Providers exccute and deliver to LESSEE a confidentiality agreement reasonably
acceptable to LESSEE. LESSOR shall be responsible for any and all aciual, out-of-pocket costs
and expenses incurred by LESSEE in providing the information pursuent to this subperagraph
(e.g., copying fees, but not including attorneys' fees incurred by LESSEE in connecfion with
such requests).

G.  [**SUGARLEASE - [ntentionajly Dejeted**]
[**CITRUS LEASE - Loass of Trees Due to Canker:

{H If the citrus trees on the Premiscs are dastroyed by or infected with
Canker or other discases or parasites, or are destroyed by civil authorities in connection with
programs to control the spread of Canker or other diseases or parasites, LESSOR shall be
entitled {o receive all tree replacement payments or awards from the federal, state or local
authorities made for, or with respect to, the destroyed trees. LESSOR will decide, in its sole and
absolute discretion, how such payments or awards will be used. LESSOR may assign this right
or transfer the payments or awards received, if it so elects, to LESSEE: provided, however, that
LESSEE shali use any funds received or awards made as the LESSOR directs. LESSEE will
support and assist LESSOR in connection with any applications by LESSOR for such payments
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or awards. LESSEE shall retain all Casualty insurance proceeds from policies carried by
LESSEE insuring against the loss of citrus trees as a result of canker or other diseases or
parasites.

{2)  LESSEE shall be entitled to payments or awards from the federal,
state or local authoritics made for, or with respect to, lost future production, reduced by any
insurance that LESSEE may heve for lost futore production.**)

P, Operations Contracts: To the extent that LESSEE may, st any time,
desire to enter intc any contract, license, sublease or other spreentent in connection with
LESSEE’s operations which is not terminable without penalty upon thirty (30) days notice and
is binding on the Premises or LESSOR efler the Expiration Date, then LESSEE shall give a
copy of such agreement to LESSOR. I LESSOR consents et its sole and absolute discretion to
LESSEE’s execution of such contract, license, sublease or other agreement, then, to the extent
that the term thereof extends beyond the Expiration Date, LESSOR shall be deerned to have
agreed 10 assume the provisions of such consract, license, sublease or other agreement front and

after the datc thereof (each, a “New Agreement™). Even though the foregeing assumption shall
be autematic and seif-effective without the necessity to execute any further documentation

cvidencing the same, LESSOR agrees to promptly execute any additional documents reasonably
required by LESSEE to evidence LESSOR's assumption of such contract, license, sublease or
other egreement described in this Peragraph. In the event that LESSEE submits a contract,
license, sublease or other agreement to LESSOR for its approval pursuant to this Paragraph and,
uniess LESSOR advises LESSEE in writing within forty-five (45) days after receipt thereof that
LESSOR has not approved such contract, license, sublease or other agreement, then the same
shall be deemed to be approved thereby.

34.  Covenant of Quief Enjoyment. Provided thet LESSEE faithfully performs all
duties of LESSEE hcreunder and complics with all term and conditions of this LEASE,
LESSEE shail not be disturbed by LESSOR in its quiet enjoyment of the Premises, subject to
the terms, conditions and provisions of this LEASE.

35 Act of Gud. In the event that the citrus trees or sugar cane crops, vitrus crops or
any other crops lovated on the Premises are damaged or destroyed due to any hailstorm, tornado,
hurricane, flood, fire, or other act of god or any strike, civil disturbance or act of war or terrorism
or due to citrus canker or other diseases or parasites, neither LESSOR nor LESSEE shsli have
any responsibility or obligation te repair or replace such citrus trees, sugar or ¢itrus crops or to
compensate each other or any other Party for the loss thereof.

36.  Condemmation: Notlwithstanding anything to the contrary contained in this
LEASE, the foliowing shail apply in the event of a taking, condemnation, or transfer in lieu
thereof, of the whole or part of the Premises.

A Total Taking. In the event the entire Premises is taken or condemned, or
transferred or purchased in lieu thereof, by any governmental authority or other entity with the
power of condemantion, this LEASE shal! automatically terminate upon transfer of title. Rent
payments shall then be apportioned to the date of such taking or transfer of title. Except for CHLY
separate award applicable sclely to LESSEE's business, LESSEE shai! not be entitled to 2n
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apportionment of any award or payment applicable o the Premises, all of which shall be paid to
LESSOR. Notwithstanding the foregoing, in the event thet LESSOR is entitied to possession of
the Premises after transfer of title, this LEASE shall continue during such extended possession
pursuant to the terms hereof.

B. Partial Taking. In the event of a taking or condemnation of only a portion
of the Premises or any other portion of the Premises is taken or condemned, or transferred or
purchased in lieu thereof, by any governmental authority or other entity with the power of
condemnation and such taking (i} in LESSOR’s reasonable determination reduces the value of
the Premises by fifty percent (50%) or more, (ii) in LESSEE's reasonable determination, renders
the Premises uneconomically feasible to operste or (i} prevents, and would prevent after
reasongble repair and reconstruction efforts by LESSEE, use of the Premises for its Permitted
Uses under applicable law or regulations (including without limitation with respect fo required
access), then either LESSOR or LESSEE may terminate this LEASE effective upon the datz of
such taking or transfer of title. if neither LESSOR or LESSEE terminate this LEASE in such
event, or in the event of n lesser taking or condemnation, then this LEASE shall continue with
respect fo all portions of the Premises or personalty not taken, condemned, sold, or transferred
and, as applicable, the Rent due under this LEASE shall be equitably adjusted, if applicable, to
account for the loss of the portion of the Premises taken. LESSEE shall not be entitled to an
apportionment of sny award or peyment applicable to the Premises, all of which shall be paid to
LESSOR.

C. Condemnation Awards; Damages. The Parlies hereto spree to cooperate
in applying for and in prosecuting any claim for any taking regarding the Premises or any petlion
thereof and further agree that condernnation awards or damages shail be allocated as follows:

{1}  LESSOR shall be entitled to the entire award for the condemned
Premises or any portion thereof and LESSEE shall have no rights to an apportionment of such
an award or payment, provided, that, if applicable, LESSOR shail make portions of the award
availabie for restoration purposes,

(2}  LESSEE shail be entitled to make any available separate cigim
and recover any award thereon for any damages to LESSEE’s business operations under any
available legal remedy, including but not Jimited 1o a claim for business damages, that may be
allowsble under applicable iaw. LESSOR shall have no rights to an apportionment of such an
eward or payment,

b. Non-Affected Premises. Notwithstanding any other provision of this
Earagraph 36, any compensation for a temporary taking shall be payable to LESSEE without
participation by LESSOR, except to the proportionate extent such temporary taking extends
beyond the end of the Lesse Term, and there shali be no abatement of Rent as & result of any
temporary taking affecting any of the Premises.

37, Joint and Several Lisbility: The entities constituting LESSEE shall be jointly
and severaily ligble for all obligations of LESSEE under this LEASE. A failure or default by
any of the entities constituting LESSEE shall be deemed a failure or default by all of such
LESSEE entities. Without fimiting the foregoing, LESSEE agrees that Parent may act as the
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representative of each other LESSEE and that LESSOR may deliver any nolice to LESSEE 10
Paren! on behalf of each LESSEE and rely on any notice given or other action or taken by Parent
on behaif of LESSEE.

38, Subordination and Noodisturbance:

A Subordination. Subject to the provisions of subparagraph F. below, this
LEASE shall be subject and subordinate to any morlgage, deed of trust, tust indenlure,
assipnment of leases or rents or both, or other insirument evidencing a security interest, which
may now or hercafter affect any portion of the Premises, or be created as security for the
repayment of any loan or any advance made pursuant to such an instrument or in connection with
any sale-leascback or other form of financing transaction and all remewals, extensions,
supplements, consoiidations, and other amendments, modifications, and replacements of any of
the foregoing instruments (“Morteage™), and to any ground lease or underlying lease of the
Prerises or any portion of the Premises whether presently or hereafler existing and all renewals,
extensions, supplements, amendments, modifications, and replacements of any of such leases
{"Superior Leasg™), LESSEE shail, at the request of any successor-in-interest to LESSOR
clairing by, through, or under any Martgage or Superior Lease, attorn to such person or entity as
described below. The foregoing provisions of this subparagraph A, shall be seif-operative and
no further instrument of subordination shall be required to make the interest of any lessor under a
Superior Lease (a “Superior Lessor™) or any mortgagee, trustee or other hoider of or beneficiary
under a Mortgage (a “Mortpagee™) superior to the interest of LESSEE hereunder; provided,
however, LESSEE shall execute and deliver promptly any certificate or instrument, in
recordable form, that LESSOR, any Superior Lessor or Mortgagee may reasonably request in
confirmation of such subordination.

B. Rights of Superior Lessor or Morigagee. Any Superior Lessor or
Mortgagee mey eiect that this LEASE shall have priority over the Superior Lease or Morigage
that it holds and, upon notification to LESSOR by such Superior Lessor or Mortgagee, this
LEASE shall be deemed to have priority over such Superior Lease or Mortgage, whether this
LEASE is dated prior to or subsequent to the date of such Superior Lease or Mortgage.

C. Attornment. If at any time prior to the expiration of the tenu of this
LEASE, any Superior Lease shall terminate or be terminated by reason of a default by LESSOR
as tepant thereunder or any Mortgagee comes into possession of the Premises or the estate
cregted by any Superior Lease by receiver or otherwise, LESSEE shall, at the election and upon
the demand of any owner of the Premises, or of the Superior Lessor, or of any Morigagee-in-
possession of the Premises, attorn, from time to time, to any such owner, Superior Lessor or
Mortgegee, or any person or entity scquiring the interest of LESSOR as a resuit of any such
termination, or as a result of a foreclosure of the Mortgage or the granting of a deed in lieu of
foreclosure, upon the then terms and conditions of this LEASE, for the remainder of the term. In
addition, in no event shall any such owner, Superior Lessor or Mertgages, or A1y person qr entity
acquiring the interest of LESSOR be bound by (i) any payment of Rent or Additionat Rent for
more than one (1) rental payment in advance, or (ii) any security deposit or the Jike not sctually
received by such successor, or (iii) any amendment or modification in this LEASE made without
the consent of the applicable Superior Lessor or Mortgagee, or (iv) any construction obligation,
free rent (other than as provided in this LEASE)Y, or other LESSOR concession {other than as
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provided in this LEASE), payment obligation or monetary allowance {other than as provided in
this LEASE}, or (v) any set-off, counterclaim, or the like otherwise available agains! any priot
landiord (including LESSOR), or (vi) any act or omission of gny prior landlord (including
LESSONR,

D. Rights Aceruing Automatically. The provisions of this Parsgraph shall
inure to the benefit of any such successor-in-interest to LESSOR, shall apply and shell be self-
operative upon any such demand, and no further instroment shall be required to give effect to
such provisions. LESSEE, however, upon demand of any such successor-in-interest to
LESSOR, shall excoute, from time to time, instruments in confirmation of the foregoing
provisions of this Parngraph, reasonably satisfactory to any such successor-in-inferest to
LESSOR, acknowledging such attornment and setting forth the terms and conditions of its
tenancy.

E. Limitation on Rights of Tenant. As long as any Superior Lease or
Mortgage shall exist, LESSEE shall not seek to terminate this LEASE by reason of eny act or
omission of LESSOR until LESSEE shall have given written notice of such act or omission to
ull Superior Lessors and Mortgagees at such addresses as shall have been furnished to LESSEE
by such Superior Lessors and Mortgagees and, if any such Superior Lessor or Mortgagee, as the
case may be, shall have notified LESSEE within ten {10} business days following receipt of such
notice of its intention to remedy such act or omission, until a reasonabie period of time shall have
elapsed following the giving of such notice (but not to exceed sixty (60) days), during which
period such Supcrior Lessors and Mortgagees shall have the nght, but not the obligation, 10
remedy such act or omission. The foregoing shall not, however, be deemed to impose upon
LESSOR any obligations not otherwise expressly set forth in this LEASE.

F, SNDA. Notwithstanding anything to the contrary contained in this
Paragraph, LESSOR shall obtain on the Commencement Date and thereafter shail maintain for
the benefit of LESSEE, a Subordination, Non-Disturbance and Attomment Agreement
{"SNDA") from each and every Mortgagee and Superior Lessor ta which this LEASE shall be
subordinate, such SNDA to be in a commerciaily reasonable form and content for any financing
or refinancing relaling to the Premises, including the original issuance or refinancing of the
Certificates of Participation reasonably acceptable to LESSEE and the applicable Mongagee and
Superior Lessor. The subordination of this LEASE by LESSEE provided in
hereof is conditioned upon and subject to the execution and delivery of the SNDA described
herein, which shail allow LESSEE to remain in possession of the Premises provided that a
Default has not then cecurred, subject to the terms and conditions of this LEASE and the SNDA
as negotiated and agreed among LESSEE, the applicable Mortgagec and Superior Lessor.

3%, Right of First Refusal:

A. Offer to Lease Premises. As to any proposed or solicited agricultural
leases for all or any portion of the Premises which the LESSOR intends to accept or enter into
(the “Propoged Lease™) that would provide for commencement within one (1) year following the
Expiration Date (the “ROFR Period™), so long &s no Default then exists under this LEASE, the
LESSOR shall defiver a copy of such Proposed Lease to the Parent and LESSEE shall have a
right of first refusal (“ROFR™) to lease the Premises from LESSOR on terms and conditions not
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less favorable to the LESSOR than those set forth in the Proposed Lease. The ROFR shail not
apply to any proposed or solicited leases that are for uses other than agricuftural uses.

B. Execcise of Right. If the LESSEE desires to lease the applicable portion
of the Premises from LESSOR on the terms and conditions set forth in any Proposed Lease,
LESSEE shall deliver a written notice of its ¢lection to the LESSOR within forty (40) Calendar
Days of the date of receipt of the copy of the Proposed Lease by the Parent.

C. Terminetion of the Right of First Refusal. The ROFR shall expire,
terminate and be of no further force and effect on the earlisst of (1) the one year anniversary of
the Expiration Date, (if} the Expiration Date if the LEASE is terminated as s result of Default
by LESSEE, (iii) the date LESSEE fails to timely deliver its slection as preseribed in
Paragraph 39.B above or (iv) the date LESSEE fails to enter into a lease agresrnent consistent
with the terms and conditions set forth in the Proposed Lease afler eleciing to do so.

[REMAINDER OF PAGE INTENTIONALLY BLANK - SIGNATURE PAGE(S) FOLLOW]
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The Parties or their duly authorized representatives hereby execute this LEASE on the
date written below by cach Party's signature.
.. LESSOR:

S :'Sr'sam’ﬁ FLORIDA WATER thhGEMENT
msmct'r BYITS GOVERNING BOARD

Witness: _ _ A jB,v
| UCTRE .'.'-".-"--A&itm
Witness ' L . Dateof Execution
STATECGF _
COUNTY OF
The foregoing instrument was acknowledged before me this _._ day of
» 200 by of the South Florida Water

Management D:stnct a public corporation of the State of Florida, on behalf of the comotation,
who i5 personally known to me.

. Notary Public
Print
My Commission Expires:
LESSEE:
UNI'I'ED STATES SUGAR ﬂﬂRPDRA'I‘I(}N
aneinwmco:pamﬁnn KRR
Wit_ueds': o U By
A - As its: _
Witness o Date of Execution
STATE OF
COUNTY QF
The foregoing instrument was acknowledged before me this day of . 200
by ., the of United States Sugar
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Cortporation, a Delaware corporation,
me or hes produced

on behelf of the corporation who is personally known to
as identification.

R
My Commission Expires:

:.;;'E.EEIU'I'I-IERN GARDENS GROVES
. __;’_*._.{_‘_;CORPORA’I’IDN aFIuridacurpnmunn L

3 "_';’Q,By

Witness: P
g '_Nama _
- Ag i
Witness Daté of Execution
STATE OF
COUNTY OF

The foregoing instrument was acknowledged before me this day of , 200

by

, the of Southern Gardens Groves

Corporation, a Florida corporation, on behalf of the carporation who is persenaily known to me

or has produced

as identification.

FTL 25F591.10

Notary Public

Print

My Commission Expirest
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&1 13 Ja

AGREEMERT

Lf__,me——mh States of America (*U.S.7} apd the undexsighett
Fricultural parties (ragricuitural Parties%) sgrea a8 follovwe:
1, The Agricultural Parties will establisk a epacial
account to implement the taITs and conditione of thia Agr nt,
siich account to be subject to the roview and appeoval of
cuerotary of the Intexiow ("Secretary®}. gach Agriculiural Party
will annuaily pay into the gpegial account or 1O the South
Florida Water Manegement Diserict {"Digstriot®], aE the CARg LAy
ke pursuant to paragraph & below, ite properticnate share, 'ba
on ssreagae, 0f the payment vontevplated by t}s provision antitled
nThe Agricultural Irdustry’s Finsncizl Commitment® in the
stgtement ©f Principles entered into in July 1983 ("Statement of
Principies®). The paymente for each year shall be made onlor
before= Dacember 31 pf 2ach YHAT, baginning in 1934.

2. In addition teo the 35% BNP requiremont or the Wor
tha District Fule, each Agrioultural party will implerent tc the
peat of its ability the cn-Fark nohfures contemplated by
provision in the statement ol principles ehtitled "Reduced
Phosphorus Outputs Achisved Through Performance—Based Best
¥anaegement Practices (BMPR}." Eash Agricultural Party wil
antitled to make ths minimum paynent for sach year as ast forth
in this provision upon a reasonable demonetriation, kesed
actunl monitoring, that it has achieved an averagm phogphofus
sopcentretion in its fara diachayxges of 50 parta per billl
(ppR} - (The average will ba calculated in the pans napnexr) as the
average calculation applicebls to gUEs.) In the svent an
Agricultural Party dees noct achisve = discharge of. 50 ppk pf
phocphorum, then that Agriculturdl Pezty will be antitled

suentage reductioh in tha zmount of the annual "kassa’ pa
sed on EAA-widae performence a8 provided in the provislon in the
statezent nf Principles referzed to in this paragraph and
attachment 3 thersto {!'Schedule of EMA aAnnual Payuents gnd BMP

Targets™) .«

3, Each Agricultural party, its agents, subaidiariea, and
wenhers ¢f its corporate group shall withdraw from the Litigation
s st ; igE - B LR Ay B '

Etrlﬂli 1 A= Eouth Florigd E )
n the United Btates D

at %%,., panding gtrict court for 1
gouthern District of Florida [Case ND. B§~1EB5~CIV-Hoeveld
211 related litig=tion in sll jurisdicticns, including
agministrative challenges te the BAA SWTH PFlany and permity and
will refrain from further funding such 1itigation either dirse
ar indiractly, including through any dues, AEEQEENONRLE,
contributiens to any inductry =ssoclation, trade greup, ° like

arganization.

vl
844 1008 4iB-1 28¥b-245-60E OH§-Ue§  LUBErSy  £0p2-Yz-16y



YTTUOFER. 62002 1L:5PH  FLORIDA CRYSTALS 80,014 P
" 4ENT'BY:ASST. SERETARY FRP 3 1-13-81 ; ¢:30PK ¢ INIERIOR DEPARTHENT> %07 6. Jss3:% 3/ 5

L

4, Uniess an Agricultural Party fails to fUIFill ite
sbligations under paragraphs , 2, ar 3 of this Agreement, that
party shall not be a defendant in any civil sction krought py the
Inited States er agencies thereck designed tp meet "Fhass IF OX
*Interim® standards for phosphorus concentrations in water, or Io
seek funding to construct 3 regional wakol treatment systen to
sgsist in meeting such obligatichs, until June 30, 3003.
Thereafter, wntil June 30, 2008, to the extent that overmil
avaragn phosphorus suncentration iy the discharge £rpR the
exceeds 50 pph, the mited states w11l not nzcort monetary
iigbiliky againet that Party fnxr the difference batwenn th
actual average concentrations in inbse discharges and SR
however, nothing in this agreepent shall preciuda the Dni
States rfrom ssserting ilabillity on <he part of any agrieultural
party beginning July 1, 2003, for reduction of phaspherus from S0
L to whatever Jlowar concﬂﬂé:aticn i selected as the "FPhase IIV
concantration standard lf such standard has net been reack
preciude the United States from asserting that 1iahility
sttach beginning July 1, 2008, far reducing chosphoris Froz

actual concoentratlons $o 50 ppbk.

5. Tf authorized by apendment to State imW entry infge thie
Agresment and performance of all uhlig:tiuns by fre Agricultural
parties shall establish compllance with state water gqualit

,yﬂi?xequirementgj?n the Bvarglades Agricultural prea and Everq

protection Arsz until Becepher 31, 2006 for such agricultu

prrtias. Notwithatanding the foregoing, nothing in this
Agrespent is intended to relleve any PRT of any rogquirem
that may ba impased to protact human heal and safaty.

6. The payments roforred to in paragraph 1 shall bea
the special account unless, by December 15, 1594, the Dim
and the Btate of Florida Departaent of Invircmmental Prot
["State™} have accophtad tha Taras of this Agreemant, in wh
avent the annual payeents shall be made to tha pistrioe, t
used for construction of a regional watex +reatment syetéeRl
desaribed in tha settlement Agrmement ctf July 26, 1991 ar

Mediated Technical Plan of July 1593, as they may be revis AE
lun! ags the Agricultural Parties receive the benefivc of wm
guaiity compliance and certainty of paynent ubligations .

in

established by this Agraement, this Ayreemeni: shall eontin
effoct between the United States and the Agrioultural Part
the Agricultural Fartios sball continug to muke paymants to the
spocial acesunt or as othorwiss provided hervin; and the £ i
the special asescunt shall he expended by ihe Anricultural Parciaz
as directed by the Secretary in his discretion fireg for
treatment of water from foyme in the FAR arud sgcond for

Evergiades restoratien.

7. If the Florida Legislature or State legal ontlty updexr
authority of the legialature substitutes anyther method of
paymant appliocable o Agricultural vartiee and to be used rur the

'BW*%}-M z i
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purposes provided in
a regicnal water
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+nis Agqreement.

8-
faith, join
Iegialature
clarify and expedite
agricultural parties
the poywelits referred
vater guality stapdagds an
watar guallity

with the State
rha

for the Agricuitural Perties who

rioultural Partias agree
state iegislation providing authority to the EAN Everglad

9. The A

protection District, based upon
=6% of the acres representad in

the current total assesspent peiling

payment amount sel forth in the

par&graphg 1l and 3

treptment In exXcedl.

in the above-referenced provisions}.

Waters freom farm lsnd
af Mexlco.

i0.
and the Gulf
Florlda Bay,
natipnal and
o repkora

11. The parties agree that

rogelution of any dispute ariging nnder thiz Agreemant,
fulth to resclve euch disyute through

<hall seek in good
wmediation.

t2. Thu partiss will
join all

1itigation and the sonstyruction

dapcrired in the Sattlement Agre

Madimted Tachnical Flan of July

13. Thi=z hgreepent, inclnd
1993 Statement of Principles re

3 i-1a-5% 1 w-o0PH

this agroenant
tyreatmant system),
under the substitute nethod sha
tha payments the Agrieultural parties are regtv

The Agericulitural Partles
in supporting revigion by

gf tha Marjory Stonenan Douglas i
institution = a syetsR 1n whilch

ars pasesssd Lhell
to in poragraphs 1 and 2 above for
d tw eatablisn complliance with ©

requirenents {in accordance With this Agraen

in ordar to

which all agricultural intearents pra ASSCISER
suth mexizum payment amount {subiact to reduct

1ike the Fverglades, i3 & nafarad rMoourch of
internatisnal inportance.

to suppart isginlstlon
and preserve the nsiursl values of ¥lorida BHay.

work together in good faith fo =

othey agricnitural partise to
Agreement, and ta expadite the final deteymination of -all

NO. 914y
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+hen the taxes OT assespRents
11 offset dollar for dollax
ired to make pnder

aogree that they will, in go
the Floriga

Act, in order ta

proportionate aharx

acoept this Agreerant.
that thoy will sup
affirmetive voke

1andownar refersndun, to
+o the totsl maximum

an
a

provisions described in
the event such legislatic im
vote their shares faver

institute a systeR

of a 25% phesphorus reduction, &g cal for
in the EAA flow te Wnitewd RAY
The poxties nevertheless. racegnize that

The parties will
and public fanding nece

prin& te peeking judicial

current litig

of a ragional treatment syplen ad
ement of July 26, 18581, ofj the
1993, as they may be revis

ing those portions of tho
tarred to abave; congstitute

entire agreepent between the parties and superyedes any prior
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oral or writien & cpment betwe
agricultural Parises. ®othing
apthority of ths nited states under the Clean Water

othar federal lAV. Notning An this Agremex
of any Pargy to this agreament with respes
ret a signatory € this Agzeencnt.

This Agreement is gated January 13, 1994,
SIGNED:
Yor the Dnited Statest

en the United States an
in this hgrecusnt abrogatas [The

40, Bidgt &P Sagase 5/ B

Act

ant sffects toe
¢ to any party that is

- Data

rFor hcroepting Agricultural Parties:

g tha

any

ights

: 18 Boas B

Fintlun Land Corporation,
by Donald W. Carsail,
Pracutive vige President
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STATEMENT OF PRINCIPLES

The Everglades s awebiand and wildife resource urigue in ok thaworlt., # hes defined lif¢inS Fi.ﬂh Elondasinoe
hulranking's infroduziien 1a the regien. in aclpg o protest this fmportent resource, we beginito define e for
subsgquent generatians of Americans: what we choose 10 protedt helps defifie us 85 & vecple,

fn pursull of human progress, Souih Fiorde has been diiched, diked, end drained for much Of s bamtury, By
so doing. we have sought 1o provide & heelthy, atiractive Eying enviranment for millfons of people sefe fram flasding
ang olhet naturs! foroes; sndto prowide g hase for a flounshing agHcutiurstindustry thal provides | poitant products,
jobs, snd Income regionaily and nationally.

Buttnika last decade we have come foreslize the tremendous cogithis efteration cEnatural s
on the region. This agreement will begis the renewal of thg Everpladas acasystem, resipring ratyrel Tiows of clean
water. ‘The resull will benefit witdlife, urban drinking waler supplies, and Fiorida Bay and ciher chastal waters snd
the ke (hay susigin - « waters which are inexdricably linked 1o the heakth of the Evergiades themyelves,

»

The Sislement of Printiples set out here is the bass onwhich the pariles slgaing this egreem
of panding Itigation for B0 days, to ach a detriled settfement agreement rasplving disputes would othemise
cantinue for meny years Bt ghormous east hot just 19 1he parties. but o the Everglades ag wall ¢ - postponing the
initiation of aclion to address crilizal threais fo the sysiem Based pnthese pancplios, we will sesk to insiude in the
setlement discessions all pacias 1o pending Jitigation who wish 1o contribile {0 the process.

implementation.

We pledge more than g Plan; we piedye to provide {he fesources Recessary for il su

Moreower, we plodie 1o insugurale 80 unprecedenied new pannership, joining the Foderat snd Slate
governments with the apticullurat insuciry of South Fiordda, to restore netursl values 1o the Everplades while ss0

malnaining egriculiure a5 pan of & robust regional ecenomy.

Iy eddition, we will jaintly sonduct future sofentific research on ihe ecological needs sfihe B
and approprizte means o address {hosz needs.

erglades Sysiem

in 50 doing, we hope our effons Geh DECOME 3 petlonal and intemalions! modsel fur sustaining poth the
envirohment ahd the ecenany.

bora

KManagement Pﬁnclﬁieé

An End 1o Liigation.

Inlighl of cur commitment 10 impfement thesz Principles, the pariies to this Sietement agres to join ln motions
to stay alf Everglades [Ripation and stminisirative proceedings, intiuding pending 285 Distncl Administrative
L stigation regatding Lake Okeechohee, fora perod of 80 days, excep! for enlry and pecess and 1hé eppeals pending
before the Eleventh Clreuit Court of Appesls.

This is necessaly becsuse, while this Statement signals a commitment o 8 protess of mutudi implementation

of thesa Principles, ¥ tanna! aad does not contain all provisiens necessary for A somprehankive cesolution o
Evgrglades ssues, Ve will use the ab-day pericd to resolve remaining issues and deveien & compleie selilement

agreement. |
A Commitmsent to Increasing Water Quantlty to the Everglades. ‘

A Technical Plan has beeh deveioped inintessive JIScussions averthe pest 120 days by supers from ail sides,
That Technical Pian sddresses the improvement of waler gquality reaching the Everplades. It plse commils 1

impertart steps in sddressing pressing water quantity, sheet fow aad other hydro-petiod restoration needs of the
Everglades Ecosystem and of zgriculiural and other alements of Sowih ¥Fluida's economy.,

gti-14  &10/900 4 BIG-) 24rp-115-50¢ QHS=C0M4  UOQR:O0  EDOZ-yR-0Y
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" The patties reophize the need for continued aveilshifity of wates for trops and will conlinue gliscussisns sathis

igsua ovorthe niext 80 deys,

A Commitisent to Implement a Detatled Technical Plan and A Specific Constryction 8ch

Implementation of the Technical Plan invohies atguisiiion snd establishment of flowsthraog
construstion of works, and other activities, In structuring the construclion sehegule for Lig Plan
10 effee! immadiate ceguction of phasphorss entering the Loxahatchee Mational Wiidlife Refupe
Miccosukes Tribe of Indians of FloTida {ands. Tn sddition, the Plan will enhance hydro-period
Everglsges. Project canstnuction will be scheduied to provide gany deflvery of treated
Attachmerrt § provides & map of the Technisal Plan

The patties wili commit 4 good fith, best eHorts o bulid the projes! pursuen! 1o the T2
Canstruction Schedule 1o be sgreed upan, uniess all parties agree that new informalion or fax
justify modifications.

kmplementstion of the Technicsl Plan is an importent step in assuiing fong ferm prolect
National park, o8 well a5 {he Refuge, Resetvation lands, and downstream walers, The pardi
Teehnisal Blan, combined with the incentive plans dessribed balow for siynificantiy-mproved ¢
redoction by industry, {5 the besl way te move forward,

dule.

firetion mershes,
the pardfes nlend
nd porfions of the
reseration (o the
te thosa aneas,

n for Everglades
belteve that 1he
farm phosphorus

Trete ate aiso public and resource benefitt in e Waier Conservation Areas resolting from sh et flow snd other

nyrira-period improvemants.

I shod, £his s right for the Evergladas Ecosystent, ax well o5 for the patties to the i atio
fat ihe public, for the envirdnment, and for the ceonomy,

n. b 1s 4 pond deal

Reduced Phosphorous Cutputs Achieved Thteugh Performance-Based BestMenagement Practices (EMPSh

"ma Technical Plan calle for sighificsnt reductions of or-famm phusphorous sutpols everthe
Bchieve this goal, strong incentives for performance-based Best Manaperman Fradiogs (BMPS)
Th BMPs are based o perbmmarnts, and they acknawlsdge and eneourie development of

may mare efficdenlly schizve these goals, -

The aD-gay period will be used, in parl, 1n astzb¥sh objective and fair methods for caleulsti
photphorous oulput. Achievement wiil De pvalpyated on 4 roliing-average or simlisr system,
incentives for gocelerated reduction. Appropriate credi will be suppiled to industry inlight ofthe no

pO yearporod. Ta
il be zstablished.
technalogios thal

the reductiobns of
that industry has
slannual ratnfall

vaniatlons and willizke intp sccoum changes in water defiveries bythe District thet are not underthe eontrolof industry.

Financlal Principles

A Bhared Finsncial Cemmitment.

We comtemplate that gl parties will tentibute fingnciaNy to the implementition of the Teuﬂuﬂl Flan, Incases

whete egislation may be required to meet this commilmant, those paries cammitio sprkand su

nsuchlagistation.

H is the sense of ali igning parlies that the financial {ems oullined belovi shd geteiled in the afthched achieve the

chjecives,

ARachment I outines the conlemgitated percentage cemtribitipns of e egricuttural Induktry, State, District

and Federal Goyvemment,

To oplimize the use of resoueces commitied o this project, the parlies will establish aft engineering and

constrution collaboraiive protess to be applied lo ils design, scheduking and consirugiion.

S10/100 ¢ B2E-l I5hr-115-60¢ GR5-wol 3
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The Apricettural Intdusty's Finsntlal Commhment.
Agricuiturg) interests In the Everglades Agricutural Atea cemmil o the tollowing (detzited iy ATEChmant 3).

$322 million. The sgriculivral Industry hes agreed 10 pay upic 5322 millfon dye

28 yesrstefund conrstruction, research, moniaring, Gpetakion andmaintenanss an
_ gtherinuiental costs es vullined in the Technitai Plan, The sandributions begin

$12 5 million per year, increese 1o $19.5million In the 18th yesr, and continuk {4t th

20th vear. |

Limitsd credis for phosphorous tatiuetions. Credils sgainst conlAputions

. be granted for achieving targeied redysiions of phosphorous. Thess [evels fulflll
specific goaks of the Technical Plan, The flrstyzer gosl s s 30% reduction; the go
for the thirteenth year, and thereafter, [s 8 45% reduction. In o case willthe dol
tompbutions In sny given year fgli below $11.625 millfos., [F {he radustions |
phusp:;m L through BMP'S are not ashieved, the redustlonsin payment will
reaiized. .

Secuted paymants, During the S0-dey paried, the meathod of securing paymé
from the sgricutturs! inOUStry will be defined and reads enforceable, the
ensuring & comsistert fiow of funds, A trust timd or Fike mechantsm wili be trest
16 ensyre that gll funds contributed ahe actually used for ke imfended pUMoses,

The Siate pf Elcrida’s Fipancial Commitmant

‘The Depatment of Environmental Protestion willsommiit {o s good faith, hesi sffors o pursut Stple funds from
several sources durng the construttion period of the projed, snd the South Fion ¥a Water Manzeg Lment Distict wilt
vals on an increase inihe millage rate for 8¢ valorem tax of .18 mi, generaling approximately 3 21.8 million par year
of cash fiow which will be dedizted 10 Everglaties restoretion.

P 2000 Fund £33 milkon
Sizte Land Exchange Frocsids $30 mifian
EPL Mitigelion Fund $14 miltien
SFWND a¢ valorem fax $21.8 million/year

A trust fund oF ke mechanism will be created to essure thal puditional tex raceipls are potually used for

Evemytages restorption,

Federal Cemmitments.

The Pedemt govemment will commit to ks good failk, best effors o pursue 1he authorized
prajeci and the measures designed {0 provide substanlial amounls of water lo the Everglade

Jesigned to previde sdditinnal water to the Evergiades are incly ded a5 part of the work effort ident!
I the Technical Fian, The first cost ofthe suthorzed 5-54 flood tobirgl prajedt, excinding the mgasures designed
to provide additonal watet ta the Everglades, ia approximately 54 milisk. The firsl cost of the
project, modified (o inciude measures 1o nrovide addifionsl water (o the Everpiades, |5 approximaely $187 milien.
The Degartment of e Army, Department of the Intarior aha e local sponigor propose (o pericipate in s work in

accordance with 2pplicable law, appropristions, and adminisiration policies,

Cattainty end Enforcexblity

AR parties must have a elear uhderslanding and recognition of 1helr fights and obligations, and of the process
by which those rights anef abigations will be delermined now zhd in tha future. For the federal povemmen,
schievemenl of The goale of the federat caurt settlement, including those set forth in hoth the Phasa § and Phase i
targets, has remained the touthstone of these diseussions,

3
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T

it redumn for substanlial finenclal commitmants &nd reguigtory requireinaris, 0N iMerests |
meve forwatt with @n sssurance that thelr Evemiades environmentsl responsibiiiies will be gefined under the
provisians of the final medisted agreenent ent under provislons of applicatie lew and administialive protesses.

B the removal of

For the ststr parfes enhanoement of the lotal Everglades ecosystem is parsmount, Includi
iy of water flowing

phisphorus, comeslion of longstanding hygm-pedod prablems sad Incressing the 1otal qua
hrough the system.

The foragoing principtas wil be the basis for sefilement ¢f all outstamding matters among the parties only upen
consummation of the entire medlated sgreement.

Instrumants and procedures will be develppad which make the provisions ouflived sbove iegally enforseatie.

Complexissues must be addressad asihe provisions forim piementipg these pringiplesare d ?{nm. We bslieve
that the foundatinh provided by the experdence gained overthe past few morihs inresolving the mosldifficot matiers
of design and funding, 25 pert of an averell mediated resclution, provide nesurance thst additionat metters wilt be
safiefadarly resolved a5 well. To nssist In these discussTons, detailed biriefings wili bt provided fp the prnclpals af

{he parties 3D, 60, and 30 days from now,

SIGNED:
Forthe United Statex:
JUL 13 oas
etrets Interiof . Cale

oL s0 Sl
Atling Assislant Seceatary D3 L

of the Army {Clvil Waorks)

Eor the South Florida Water Manogement Distriek

The obligations of the Szuth Fioroa Walsr Managemeti Distrigt will be mmtﬁ:
action of the Goveming Beard, The Stalement of Princlplis will be presented 1o

Goveming Boand on Juiy 15, 1833,
¥iﬂ :

7,

Valerie Boyd
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For the State of Flotids, )
Deparment of Envirenmental Pratection:

@ra-...ﬂ_H""L‘?" {3 Subi9r 3
Tes

Daniet H. Thompson

For Unitad States Yugar Somorstion:

?@.M,f, AT

Diata

For South Bay Growers) Intd _
' 220
by’.Q: M\! f

For Flo-Sun Incorporzted;

JE T3 883
Date _

:’_‘ ) A ;ﬁ JUL | 2183
by ?
Cale
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1. Bese psyment comesponds in 25% BMPs,

2. Ninimum payment sequires schievement of iarget BMP percentage,

NO. 914

a. Credits will be given for all reduciions In excess of the curent regulatory reguirernent of & 25% reduction. The

valug of each 1% reductioh beyond 25% will be a5 foilows:

1884 1BEY 175,000
1837-2001 5287500
2001-2005 $325,000
2005-2013 $343,750

&, A rolling sverage ovar s mufti-year pernd oF stmiler system will be delermined to give inoentive for accelerated

reductions above tarpe! Jevels. This is not Intended to provide long termn Banking of sregits.

K. ifthe BMF {amet 72 not achieved in any year, the value of each 1% inceative eredit deficd| shall be added o ihe

minimum payment enless sccumutsiad credits offsel the daficit.

€. Tha methodology formeasurng ans detemmining BMP reductions far purpases of the EAA payment schedyle shail

be agreed upen a& por of the finzl medisted agreement.

8 SIK/LI0e f28-L 2hvp-L118-508
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Echedule of BAA Annual PRyzebis

and EMP Torgets

base Ninimum
Faysont Faynenkt
»s My
12.%5 151.42F
12.5 Ai.625%
12.5 11.62F
2.5 v 151.625
Aid.5 }i1.82%
14.5 il.62%
14.5 11.623
15.5 11.525
16.5 11.4238
16.5 11.62%
16.5 11.62%
18,5 11.625
16.5 11.62%
18.58 Al.£25
18.5 11625
in,. 8§ x1.852%
18.5 11,625
18.5 131.62B
is.5 11.625

29k F-115-508
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Target

0%
0%
30%
0%
35%
5%
Ac%
35k
40%
40%
0%
0%
45%
A5%
43%
1%

| 4EY,
45%

45%
i5%
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BEFORE THE STATE QF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

IN THE MATTER OF:

Seermnwater Treatmenl Area 2 (STA-2) Administrative Order Moo AG-010-1:v
Suuth Flarida Water Manapement District

3301 Gun Club Road

West Palm Beach, Florida 314416

MNPUOES Pesmit No, FLOUT7946-003-1W 7 A (MINOR)
EF A Pernnt Mo. £ 26704-005-EM

ADMINISTRATIVE OGRDER ESTABLISHING COMPLIANCE SCHEDULE
PLRSUANT T SECTIONS 403.088(2)(f}, F.5., 403.061{8) and 403.151, F.5.

LSTATUTORY AUTHORITY

The Departiment of Environmental Protection (Depariment) administers Florida's Natipnal Pollwtion Discharge
Elimination System Program {NPDES) punmnitting and cnlorcement program wader Sections 403,088 and 4030885,
Fiorida Zmatuees (I°.5.), and Chaprers £2-4, 62-302, 62-620, 62-650, and 62-660, Florida Administative Code
fF.ALC), The Departnent alse has permitting and cnforcement authority in cosneclion with the Everglades
Constroction Project (RECP) pursuant to Subscotions (9 amd (16) of the Fverglades Forever Act (LAY, Scction
3134592, .5, The Department has jurisdiction over the matters addressed in this Order. The Deopartment issues
this Order under the aathority of Sections 403,048 and 403 F.5., as well as Subsections 173.4592(10) and {1 13z},
403.061(8), F5., and Seclion 403,151, F.S.

The Depariment makes the following findings of fact,
II. FINDINGS ¢} FACT

1. it has breen determined that Stommwater Treatment Ares 2 (8TA-2) will require a National Palintant Discharge
Elimination Systern {NPDES) Permit, pursuant to the State of Floridas foderaily approved NPDES program
and Scction 4030885, F.S.

2. Im 1994, the Florids Legislsture passed the Bvergiades Forever Act (EFAY, Scoiion 3734592, F.5. This
landmack piece of legislation identifics the miportance of the Bverglades coosystem, recoghizes that the
Everglades ecosysiem is endangered as a result of adverse changes i water quality and in the quantity,
distribulion, and timing of flows, and mandates the implementation of the Everglades Construction Project
{ECP} as an important component of Gvergiades restoration.  BEFA permils are reguired for the construction,
operation, and maintenance of the ECP, pursuant to Subsection 373.4592(9) and §10}, F.5.

1 5TA-2 is a componcat of 1he RCP jnchuded in the Fverglades restoration effor:, purswant to Subsection
373.4592(4 F 5.

4. The South Florida Water Management District (District) is the Lacal Sponsor of the Conpressivonaliy-mandated
Central 2nd Sowhern Floride Projoct for Flaod Contral and Other Purposes, and must operate STA-2 as
regessary b0 Tulfill its obligations 25 Local Sponsor, incieding but not limited o providing flood contrel and
water supply throughout South Fiorida,
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5.

LIS

I

Subscction 37345931y, F.S., recopnizes thal watcrs flowing into the Everglades Protection Ares conlan
cxcessive levels of phosphores, The primary ohjective of the ECP is to reduce the levels of excess nutrients in
the Fvergiades, in accordance with Subsections 373.4592(1%d} and (g}, F.5. This objective is also consistent
with state anti-degradation requiremcnts, which acknowledge excessive nutrivnts as one of the most sovere
water guality problems facing the state,

Based upon information from the Everglades Mutrien! Removal {(ENR) Project and performance data thal has
been coltected fo date (rom six oxisting STAs {fe. STA-1W, STA-IFE, 8TA-2, STA-34, STA-5, STA-6), the
STA-2 facility is hikely to conlinuc 1o produce swbstantial reductions in foads and concentrations of phosphorus
being delivercd 1 the Fverglades Protection Area,

The Floride Legisiature has defined Best Available Phesphorns Reduction Techoology (BAPRT) as =
combination of BMPs and STAs, inchiding a continuing research and monitoning program, 1o reduce oultfignw
concentrations of phospharus so as to achicve the pliosphorus criterion in Hie Everglades Protechen Agca
{Subscciton 373.459202)(e), F.5.) These phosphorus reductions are bejng achieved through the iterative
adaptive implementation of the Evorglades Protection Area Tribulzry Basins Long Term Plan for Achieving
Water Quality Goals, October 27, 2803, (Long-Term Flan) and subscquent revisions. The Fiorida Legislature,
in Subscution 373.45%2(3uk), F.5., has determined ihak the combination of BbMPs and 3TAs conlained within
the Lonp-Tern Plan constituius e best available phosphorss reduction technslogy for achicving the
phasphotus eriterion in the Fverglades Proleclion Area,

Pursuant to Subscclion 3173.4592(4)e)2, F.5. the Depariment adopled a 16 parts per billion {ppb) numertc
criterion for phosphiotus in the Bverglades Protection Arca, which was approved by the WS, EPA on Januay
24, 2005, The camplizace methadelopy for dotemaining achievement of the phosphorus Aumeric criterion was
revised and adopted by (e Departinent on May 5, 2005, and the revised male (62-302, 540 F.AC) was approved
by the LLS. EPA on July 27, 2005,

Adthough the NPDES and EFA pormits for STA-2 (Penmit Mo, FLO177946-003-TW7A and 8126704-005-EM)
require compliznce with the water quality standard for phosphorus, purseant to Rule 62-302.540, Florida
Administrative Code (FACCY, the STA-2 discharges may not be able to imecdiately achicve the perinit
cffirent limit. Thes Qrder provides a reasonable period of time for (he District to achieve compliance with the
permit efflucat Hmi.

The Long-Term Plan contains a planaing objective of achicving compliance with 1he phosphorus eriterion in (he
Bverglades Proteciion Arca, The October 27, 2003 version of the Long-Term Plan was subsequently revised to
include further refinements o the recommcnded waler guality improvement measures consistent with the
iterative adaplive implementation process described in the plan. Post-2006 improvements, enhancements, and
sleategias, which will continue through 2016, aie also mclnded within the Loag-Term Plan,

To address water gaality standards and facilitate restoration of the Everglades ecosystem, the FFA, as amended
in 203, requires the Department and the Bistrict, by December 31, 2006, to take such action as may be
necessary to implement the pre-2006 projects and strategivs of the Loang-Tenm PMana so that water delivered to
the BEverglades Prolection Avea schieves state water guality standards in ali pars of the Everglades Protection
Area.  Post-2006 improvements, enhancements, and stratcgies, which will continee through 2014, are also
iitcluded within the Long-Term Man.

The improvements and cohancements o the Long-Teng Plan include struciural, operational and vegetalion
enhancements to $TA-2. In accordance wilh approved rovisions to the Lang-Term Plan, 2 new Cell 4 has been
constructed. Additional cohancements o S5TA-2 may occur as part of the adaptive implementation pracess
chvisioned m the Long-Term Man.
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STA-2 was initially coastructed and has been operated tor achieve a long-tenn flow weighted muan of 50 ppb,
the Technology Based Bifivent Linitation (TREL) for which iz sot forth in Exhibit F {MNearhoof ef of, 2005).
Upon completion of the construction activities associated with the enhancements identified through the Fowg-
Tenn Plan and approved by the Department, the facility shall complete the Stabilization Phase and enter the
Routine Operations Phase. Performance prajections for the Routine Operations phase indicale hat the facilivy
shall be capable of achieving a THBUL as set forth in Txhibit A (Goforth o &f., 2007), consistient with the
verative implementation of BAPRT. During the term of this Order, STA-2 will be assussed as o ils progress
toward schucving and maintaining the TBEL set forth in Exhibit A aad the Water Quality Bascd Efflucnt
Limitation {WQBEL}, when promulgated.

Subscction 403.088(2)ieh, FS., staics that if a discharge will not mieet penmuit conditions or applivable statuies
and rules, the Department may issu¢, TEREW, Of re1ssuc the operation permie ift

a,  The applicent ig constructing, installing, or placing into operation, or has submitted plans and a reasonable
schedule [or constoucting, installing, or placing inte operation, zn zpproved pollution abateinen facility or
abtemative waste disposal systent;

b. The applicant noceds ponmission to pollule the waters within the state for 2 peripd of 1bne necessary io
complete research, planning, construction, installation, or operation of an approved and accenptable
pollution abatement facility or allemative wasie disposal systom;

¢. There is uo presend, reasonable, alternative means of disposing of the waste othier than by discharging it
intoy ke waters of te state;

d. Tho grantmg of an operation pereail will be in the pablic intercst, ot
e. The discharge wiil ot be wreasonably destructive o the quality of the receiving waters.

The Depariment finds tha! the propesed discharges from STA-2 meet all of the above-mealioned statutory
criterta,

Based upon informalion submitted by the Bisteict, the operation and maintenance of the STA-2 project complics
with the requirements of Suction 403 GBR, F S | as follows:

a. The Dstrict has plans and a reasouable schedule for implermenting BAPRT and collecting xoil and water
column phosphorus dats to determine iF the discharge is having an adverse impact on water quality,

b. The District needs pommission to discharge {from the STA-2 facility in order to continue Everpglades
vesturation and the cemoval of pollulants from the watershed, wiile it also continues 1o provide waler to the
Everglades Protection Arca end to implement the Tverglades resvarch and monitering program consistent
with the overail water yuality improvement stratcpies identified in the Process Development and
Engincering (PDE) component of the Long-Tom Plan,

€. There is no present, reasonable, aliemative means o this discharge, other than by discharging i into the
watces of e state.

d.  The granting of ihis permit will be in the public iderest, in accordance with Subsection 373.4392{9%a),
F.5., as the permitted facility is a weatment welland that is expected o provide signilicant removal of
phosphorus [Fom the contributing basins; and,

€. The granting of thiz penmil will not allow discharge of walers unreasonably desimctive to tie qualily of the
receiving waters. Yo fact, since the facility is removing polutants, mcluding phosphiorus, the dischaiges
awthorized by the accompanying NPDLES and FFA ponmils pormit ace seen as buncticial to the guality of
downstieain walers,
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15.

The Department bas delenvined that the improvements and enhancements to STA-2, the eralive adaptive
implementation process of the Loag-Term Plan, and the compliance pracess contained within this Order are (he
most environmentaily appropriste and expediigus means of achieving compliance with the phosphorus criterion
ity the: Everglades Proteciion Area, The Departiment has also datermined that these activitics provide the bass
for a 16 year compliznce scheduis,

1. ORDER

14,

I7.

18.

19,

Based vn the foregotng findings of fact, [T 15 ORDERED,

in Livu of the annual average discharge limdation requited vider Condition LALS in the NPDES Pormit Ne
FLOI7T240-003-TWTA, dhe permittee shail comply with the following reporting requirements and conditions as
set forth in this Order.

This Order applics only to those discharpes suthonzed by NEDES Permit FLOT77946-003-1W7A and EFA
Permit No. 4126704-005-E0. If any provision of this Order conflicts with the condirions in NPDLES Permil
FLOH77946-003-I1W7A or EFA Penrail Mo, 0126704-005-EM, then the terms of this Order shall prevail far the
durzlion of the COrder.

Part It Actions

The Dhstrict shall continue to implement the activides pertaining to STA-2 idewtified in the Piocess
Development and Engincering (PDE) component of the Gotober 2003 Long-Term Plen.  The purmilice shail
lakc such aclions as arc necessary, and which have been approved by the Department, to implement additional
improvements, enhancements, and strategics identified throwgh the PDE component of (he Loag-Torm Plan that
are relevant to STA-2 and that will further result in achieving the eptimal porformance of the faciliy. Any
approved changes o the Long-Term Plan tdenfificd for implementation thronph the PDE component shail be
reviewed to detetinine whether a revision to the peemitfs) andfor this Order is required.

In accordance with the Lotg-Term Plan, as may be amended with Department approvad, the District sheali
proceed with the planning, design and construction of additional regional water tatagement projects and
inteimal improvements and enhancemonts that, when fully implemented, shall result in e improved
performance of STA-Z (Sce Table 1). These projects are described beiow:

a. S5TA-2 Internal Imprevements and Enkancements.
Iintetiral improvements and enbhancements cureently approved under the Long-Term Plan include:

t. Construstion of Cell 4 was completed under the provions STA-2 permits, 1t is sssumed that the
Slart-up Phase will begin immediately upon cell inundation and that the Stad-up test shall be
achigved within ¢ to 18 menths. Upon achieving the Star-up test, Cell 4 would enter the
Swabilization Phasc. 1t s assumed that the Stabilization Phase for Cell 4 shall not extend beyond
Fohruary 2011 or 24 menlbs from achieving the Starl-up test, whichover nocurs frst.
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1. 1115 anlicipated that constuciion of the Cells | and 2 wnprovemnenis and enhancemerts shall begin
once Cell 4 has passed throuph the Stabilizatton Phase. Construction includes approximately 3.3
miles of interior levec; the subdivision of Cell 1 inlo Celis 1A and 1B, Cell 2 e Cells 2A and 28: 5
forward-pumping statton along the new interior Cell 2 levee to permit wilhideawal fram upstream
emergent wmarsh cell to maintain stages in the downstream 3AY cell; comversion of cmurgent
vegetation (o SAV in the downstream porttons of Cells 1B and 28; and herbicide treatment of Cells
18 and 2B {conversion of remaininp emcrgent vegctation) lor removel of emergent macrophye
vegetation 1o permit development of 3AV.  The cumently approved improvemonls  and
enhanvements for Cells 1 and 2 ave scheduled to be flow-capabic by December 31, 2812, in
accordance wilh the Long-Term Elan. Upon completion of all of the internal improvenoms and
enhatcements associated with Cells {and 2, it is sssemed that the stabilization phase of the fcility
would lasl spproximately 24 months and that the facility shail achieve the TREL by no later than
Dgganther 31, 2014,

b. Repionat Water Manzsgement Projects

i. Conveyance Improvements and Repiongl Treatment. As a result of the findings from the
Begional Feasibility Stmdy the District s moving forward with the Everglades Agriceltural Area
Conveyance and Regtonal Treatment (ELCART) Project, which is discussed below, to provide
additicnal ireanvent areas and conveyanee inprovements within the EAA,

- Construction of approximately 3 miles of new capyl conpccting the West Palm Beoach
Canal to the Sam Senter Conal

* fixpansion of approximately 37 miles of existing canels including the Sain Senter, (Occan,
Hilisbore, Cross and Nonb Mew River Canals

- Construction of 2 new wates condeod stenciures, ong it the West Palm Beach Canal and
one in the Hillsboro Canal

. Land acquisilion

4. Additicnal Treatment Area. The District iz prescntly designing copital works {or approstimately
6,304} acres of additional teeatrment area in Compartmend B This addilional treatarent arca will provide
trcatment capacity for the Norlh Mow River Canal basin that i presently reated in STA-34, and also
pravide regiment for a ponion of the walers that presently are reatcd m STA-IW and 5TA-2, With
the completion of the conveyance improverments described above, stormwater that presently enters
STA-TW and STA-2 will be roated wast to the Norlh Mow Eiver Cenal for freatment i Comparinont
B, thereby decreasing the Nows and loads entering these 5TAs. The comrent design for Compariment B
anticipates the separation of Cell 4 from STA-Z, bringing the total treatment area i Compartment H to
over 8,710 acres, while retuming STA-2 to its original trestment arca size of 6,430 acres. The project
will be compieied in accordance with the deadlimes in the Losg-Termn Plan. Duc W vegetzlion grow-in
and other factors, flow-through aperations for the addivanal treatinent area whil likcly not eocur within
the S-year lermn of this pormit.

The District shali repord on the progress of the aforemenlioned projects, project schedule updates, and
estimated timefranies for the implementation of futore improvements and enbancements as part of the
snauel report requirements in Section LT of WPDES Peemit FLO177940-003-IW7A and Specific
Coadition Na. 29 of BFA Pennil Mo, 0126704-005-EM.



Table |, Scheduls of Compliancs Ackivities
Activity Completion Dite

Cell 4 Enters Stabilization’ February 2009
. STA-2 Internal o [colld Achicues Swabilization Trst February 2011
mﬁ:ﬁ::ﬂ?;i?: Ccllz 1 and 2 Improvements and Enhancemcnts (Flow Capable) December 2012
Cell 1 and 2 Achieves Stabilization Test {recember 2014

Conveyance imnrovenens Lomploled 2000-2011
Regionai Waler Additional Treatmennt Area (Compartment 05 Flow Canable Drecember 2013
Management Projects | Compenment B Enters Slabilization February 215
Compartenent B Achicves Stabilization Test Crecember 206

" See Faragraph 19a

20. The permittee shall conduct monthly meaitonng {or Total Phosphores at a series of sites located along two
transecis downstream of the STA-Z discharge to characlerive lhe effects of the 8TA-2 discharge on adjacent
marsh aress of WCA-2 (Figure 3). Table 3 below identifies nine sampling sites. Of the nine sites, seven ars
located in arcas curmently ideatificd as impacted {i.c., sediment TP concenteation grester then 500 mgte), and
two zites (Cd and CA 29) lgeated in areas curremly idemtified as wnimpacted. Upon demonstration that an
additional sampling site or removal of an existing semplivg site is warranted, the permittee may request a
modification (o the moenilonng progran as aporoprizie. The Departiment shail review and approve such requests
on g case by case basis. Aay alleration in the moniloring program approved by the Department shall occor in
the forin of a wadification to this Order.

Table 2: Transect Monitoring Locatigns

Transect {
SITE LAT D¥EC LONG DEC Category
M.25 26.45398 -50.45649 Impacted
N1 2644735 -B0A561Y impacted
W2 2643897 -30.45402 Impaciedz
M4 2642263 B 45038 Lnpacted
4 2639513 -30. 46308 Unimpacied
Transect 2
SITE LAT DEC LONG DEC Categnry
50,25 2634577 -B3. 52683 impagied
F&l.9 2634402 B0 51953 Tmpacicd
F5310 26337173 -0, 50045 Umpacted
A 29 2633636 -B 47837 Unimpacied

21. The District shall conduct 2 study to determine the relationship hetween discharges from the ECP components
and rusulting water quality in the Bverglades Protection Arca. ‘The design and methodology for this study shail
he incomporated inte the Loag-Termn Plan apd approved by the Department prior 1o milaling the study.
Subsequent ta Departinent review and approval, the DHstrict shall prepare and submit a report of its ndings,
hased on the datz collected, by no laler thas December 31, 2009 Bascd on the fimdmgs of the study and
Department conpcurrence with is results, a WQUREL siail be cstablishied pursuant o 62-6538 F AL in order For
the facilily lo achieve the phosphons cnlenon set forth in 62-302 540 F A C.

1. L
Framgilipn sile



Fermittee: South Flonda Water Mavageiment Distnict
Profect: Stormywaler Treatment Area 2

File No: FLOI 77946003 -1WTA, AQ-OI10-EY

Page 70013

F¥

3.

In wddition 1o the requiremeals in Section LAS of the permit, the District shall provide an assessment of the
inflow volumes and phosphorus loads during the year relative to the anticipated operational envelope in the
techinical document deseribing the derivation of the THEL (Exhibit A, Goforth ct 2], 2007} as a part of the
annual reporting eotditions located in Scotion LE.7 of the permat. If anaual inflow volumes of phosphorus loads
exceed the corresponding maxinmm values of the upcrational envelope during an antval compliance period and
such an exceedance is determined 1o have caused or contributed 1o the facilily™s inability to achieve the cffhucnt
lirritation, the Enstrict shail conduct a review of potenbial causcs, The revicw shall include 2 comparizon of the
relalionships between rainfall, onof¥, and phiosphores losds from the compliance year wath the rainfall! unofE
load eelativaships derived front the data uscd in deriving the TRLL.

Part I[: Interim Discharge Limits

During the Routine and Stabilization phases discharges from STA-2 viz the (-335 Pump Station shall mee
TBELs based upon BAPRT, Compliance with the TBEL shall be as defined in Paragraph 24 below. During the
Routine and Swabilization phases the STA shall be deemed in compliaace if the TBEL is being achicved, in
conjunciion with ail other applicable pernut cotditions not modified by this Qrder. During the Stabilization
*hase, exceedances of the TBEL may occur, however, the $TA shail be deemed i compliance with this Oreder
and the pernil, as long as ihe sctions described in Lhis condition and in Paragraph 19 of this Order are being
{zker in comjunctian with &l other applicable permit conditions mot modified by this Order, The TBEL shail be
revised a3 appropriate, consislent with the itcrative implementation of BAPRL and conststent with 62-
620.624(3), FA.C, until such timo that the TBEL begsomes consisten! with the permait linit established 1o
achicve tie phosphors criterion in the Fverglades Protection Arca. The TBEL shalt be revicwed subsequent o
the completion of vorsiction activities associated with cach of the projects in Paragraph 19 of this Order. As
part of this revicw process, the District shall make recommendations as to wheilicr a TBEL revision is
warranicd based an improved perfvnanance of the $TA andfor additional data.

A Stabilization Phase shall oaly accur a5 a result of the following; subsequent to 2 new coll or new flow-way
achicving the start up test, the implementation of approved Long-Torm Plan cohancements that may have
adverse jmipacts on 5TA perfonnance, a ingjor storm cvent (hat comprontises the shructural intogrity or
performence of the 8TA, or plantied/unplanncd mainlenance aclivities which would cause adverse impacts (o
the STA’s treatment capebilities. IF 2 flow-way is determined o be incapable of operating or performing
cffectively as a resuit of the impacts caused by one or morc of these circumsiances, the DMstriet shall submit
strategies and tmelines identified a5 being the mest effective in restoring the impaceted flow-way{s) 1o the
optimal perforruance level within 60 days from such a determination or accurrence. The District's strategivs
and timelines shall be prepared it accordance with General Conditions 17 andior 23 of NPDES Permit
OL776-003-FWTA. The timely submitial and implementation of those sirategies and timelines m conjunction
with Me Tpartmenl’s review and approval of such submittals and cormpliance with ail wther applicable
conditions st forth in NPDES Permit No. 0177946-003-1W 74, EFA Peninil No.:0126704-205-EM. and this
Order shall constilute complisnce.

In addition to the reponing associated with the plaaned changes and upset provisions of NPDES Permit Na.:
FLOTT7946-003-FWTA, the District shall also provide an annual asscssment of the facility and the steps being
taken Lo meet the TBEL as part of the reporting requirements in Section LE,7 of the pennil. As part of thc first
annual report following any adverse impact to the Facility, and each subsequent year until the facility schicves
tie TBEL, the 12 month rolling flow-weiglted mean TP concentrativn of the STA outflow shail be assessed as
to whether ihere is a trend in improvement of performence relative to prior years. If the trend analysis that is
applied to this data indicates that there 13 not 2 trend in inprovement of performance, the permines shall repott
as to the causes behind the leck of performance improvemient. If duning 2 subsequent annual report Hue trend
analysic appited to these data indicate that there 1s noi 2 trend in inprovement of performance aficr the aflected
flow-way has been in fiow-through aperation for 24 months, the anmual repon shall inchude any remedial
MeasuTes necessary b achicve improved facility peiformance by the end of st vear, and shall provide an
cstimate of wien the TREL shail be achicved.



Pemitiee: South Flovida Waler Management Districe
Projuct: Stormwater Treatment Area 2

File No: FLO177946-003-1W7A, AG-0 0.EV

Page 8of 13

24, The TBEL described above will be applied as follows:

a.

Compliance shadl be tested n cach water year {May - April} using data from the monitorcd representative
milow structures (S-6 and G-32%) and avtflow strugiure {G-335), cxeept as noted below. The resuit of this
compliance testing shali be reported by the District as part of the apnual feporing requircments in Scction
LE. Paragraph 7 of the MPDES permit FLOI77946-003-TWTA,  The compliznce calculations will exclude
fAows made for tow flow water supply deliverics. Low flow water supply dcliveries are deliveries that pass
through the Everglades Protection Area to Dade, Broward ur Paln Beach County, and the Big Cypress
Scavnole Indian Rescrvation for waler supply (wellficld recharge and salt water intrusion prevention)
murposes. In addition, low flow water supply deliveries are made &t Gimes when water levels iy the Water
Conservation Areas (WCAS) erc bolow Lhe minhmum elevations presented helow:

= WOCA-1 - 14,5 ft. NGVD measured at the 1-8C gauge
* WOA-Z — 10,5 {t. NGV D measured at the headwater (HW) of the 5-118 structure
* WCA-IA - 7.5 i NGOV mncasured st HW of 8-333 or 110 fi at i1 IW of G-409

These stage thresholds will be reviewed as part of any felure analyses associated with fevisions to the
current regulation scheduics (WCA-1: May 1995, WCA-2: Junc 1985, WCA-3A: November 2000%. This
methed will also cxclude water supply deliveries to the Toxahachee Nattonal Wildlife Refuge (Refupe) or
Everglades Mational Park (EMP}, which have been requested by Refuge, ENP or 115, Army Corps of
Engincers staff and which cannot be trealed by an STA prior to delivery.

The THEL shail rot apply in water years whea ramdbli in the source basins tributary (o the 8TA cxceeds the
mgximum ansual basin rainlail thar accureed during the periud of record used for deriving the TBEL {Sce
Goforl ¢ al, 2807). In addilion, the TBEL shall not apply in waler yoars when rainfall in the basin
terhutary to that STA is less than the minimum anrwal rainfall that eccurmed during the period of record
used for deriving the TBEL for that STA if supplemental flows are not availzble ta maintain wet conditions
in that STA. Jf 2 year 3 excluded based upon these criteria, results from adjacent yoars shall be ireated as
conseculive in testing compliznce,

The STA will be desined in compliance unless the anoual Aow-weighted mesn phiosphorus concentralion gt
the monitored cutflows is greater than the aneval limit. The annual Bmit can be calendated using the
methuds contained on pages 9-12 of the Technical Support Document for the STA-2 TREL (Goforth el af,
2007). The method may be revised in the fulure as appropriate 1o reflect fower STA limits. Tabics 3 and 4
below contain example caloulations of the TREL based on corresponding phosphores loading rates {PLR,;
see Goforth et al, for details on the interim performance porods).

Table 3, WY2006-200% Tnterint Period [ TRELSs for $TA-2 as % Function of PLR

Phosphoros Annual Phosphornus Armieral Phosphors Azl Phospitonss Annuzl

Loading Phospherus | Loading Phosphorus | Loading Phosphorus | Loading Phosphomns
Rata Ll Ralg Lbmit Rale Limit Ratg Llreit

aimsiyr ppb afn“fr ppb afmiyr oph eyt ppb
1.051 .4 1 500 325 1.800 34.5 2.350 36,9
1100 3.6 1.550 328 1.950 Me 2.400 3ri
1,750 30.8 1680 33.0 2.000 35.1 2480 374
1.2090 3141 1.650 333 2.050 353 2.500 37E
1.250 31.3 1.665 33.4 2,100 5.6 2500 378
1,300 EXR 1.700 15 2150 25,8 2600 B2
1.350 3i.B 1.768 kKT 2.200 36.1 2.650 384
1.440 32.1 1.800 3.0 2.250 358.3 2700 38.7
1,450 323 1.850 4.3 2,380 8.6 2,736 8.9




Pernittee: Sowth Flonds Watcr Managemoent District
Praject: Stormwater Treatinent Arca 2
File Ma: FLOI77046-003-TWTA, AO-DIG-EV

Pagc Fof 13
Table 4. WY 20052009 Interim Period 2 TRELs for $TA-2 As A Function of PLR
Phosphorus Antial Phosphors Annual Phosphorus Annual Phosphors Annual
Loading Phosphotis Loading Phoaphorus Loading Fhogphomnes Loading Phosphorusg
Rata Limit Rala Lirmit Rate Linntt Rale Limit
gfim’tys ppb gimiye ppb gl iyt ppb gl iyt ppt:
0811 23.4 1.200 24,2 1.500 5.7 1,850 274
0.850 228 1.250 245 1,580 25.9 1.300 27.7
0.900 228 1.285 248 1.600 262 1.950 27.9
0,850 23.1 1,360 24.7 1.850 26.4 2.080 28.2
1.000 233 1.350 25.0 1.780 267 2.050 28.5
1.050 23.5 1400 25.2 1.750 26.9 2,900 28.7
1.1 238 1.45810 25.4 1.800 27.2 2112 284
1.150 24.0

15,

26,

7.

18,

29,

3.

32,

FPart 1T Mizccllansous

The permittee shall mintain amd opctate STA-Z in complionce wilh the conditions of NPDES Permit
FLOITY246-003-1WTA and EFA Permit No. 91267844-005-FEM, cxcept o5 oliwrwise specified herein,

Departmental concurrence shall he oblained prior to initizting Lake Okeechobee reguiatory or water supply
releases that would resubt in an exceedance of the maximum levels of liow or phosphorus lozd contained in the
STA operational envelope deseribed in Exhibit A,

This Crder does not operate as, or elieve the permiltes of the aced for a permit undur Scotion 403.08%, F.5. or
under Subscctton 373.4592{10), F 5.

This Order provides a rcasomable period of time io come mlo compliance with the permit effluent limit
necessary to cosute compliance with the new phosphoms chledon. This Order shall remain in offect wmifl
December 3, 2016,

The permitiee shall notify the Department at the following address or via elocironic correspondence within 4%
houes of any non-compliance cvent. The potification shall provide detail on 1he ocouirences teading o such an
cven and the measercs taken to address the non-compliance.

Flonida Depanmernt of Environmental Protection
Agen: John Hallas

2608 Blar Stoac Road

Mzl Station 1560

Tallahasses, FL. 323952400

{3510 245-8422

Joha ballagimden state {Lus

Discharges 1o the Everglades Protection Arca from STA-2 ihat comply wilh the conditioes of this Omder, in
addition to all other permit requirements, shall nat be deemed to be in violation of water guality standards,
Failure to comply with the requirements of this Order or the accompanying perinit shall constitate a viplation of
this Order and may subject the permittes to enforcement action snd/or peaaltics as provided in Section 403,161,
E5

This Oveder b 2 fnal oeder of the Department purseant 1o Section 126,520, F.2, and it is final and clfective on
the date filed with the Clerk of the Department! univss a Pelition for Administrative tiearing is filed in
accondance with Chapter 120, £.5, Upon the timely filing of a petition this Order will not be effective unil
further order of the Departnient,
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1V, NOTICE OF RIGHTS

A purson whose substantial intcrests are affected by tie Departinent's proposed permitting decision may pettion for
an adeunisitative pracecding thearing) under sections 120.569 and 120,57 of the Florida Statales. The petition must
canlain the information set forth below and must be fited {received by the elerk) in the Office of General Counscl ar
3900 Commuonwealth Boulevard, dail Sunion 35, Tallahassee, Florida 32399-3000.

Petttions by the applicant or any of the partics listed below must be filed within twenty-one days of receipt of this
written motice.  Petitions filed by any persons other than these entitled to writtcs notice wnder Section 120.65(3) of
the Florida Statutes must be filed within twenty-one days of publication of the notice of receipt of the writicn notice,
whichever vecurs firsi.

Under Subsecton 120.63(3}, of the Florida Stattes, however, any person who asked the Department for notice of
agency action may file a petition within twenty-vac days of receipt of such notice, rcgardiess of the date of
rublication.

The petitioner shall mail a copy of the pelition to the applicant at the address indicaicd sbove at the tme of filing.
The failere of any person to file @ potition within Lhe appropriate time puriod shall constilute a waiver of that
person’s right (0 request an administrative determination (heariag) under sections 120,569 and 120,57 of the Flarida
Statuies, ot to intervenc in this proceeding and participate as 2 parly to H. Any subscquent intervention (in a
proceeding iniliated by another party} will be only 2t the discretion of the presiding officer wpon the filing of a
raclion i complince with mle 28-106.243 of the Flortda Adminisiative Codeg,

A petilion that disputes the matertal {acts on whish the Depariment’s action is based must contain the laltowing
information:
2y The aame, address, and telephone number of the petitioner, the name, address, and telopheae sumber of the
petitioner’s representative, if any, the Depariment case identilication sumber and the county in which the
subject matker or zetrvity is located;
B) A staletment of how and when ¢ach petitioner received nelice of the Depariment action;
¢} A stalement of how esch pelitioner’s substantial interests arc aficcled by the Departstont activn;
d A statement of all disputed issues of material fact. 1 thore are none, the pelition must so indieate;
¢l A concise statement of the eitimate facts alleped, as well as the rules and statules whish eatitle the
petittoner 1o relief; and
) A statement of the rolief sought by the petitioner, siating precisely the action that (he petitioner wanis fhe
Depariment to take

A pention that does not dispute the material facts en which the Departiment’s sotion s hascd shall stale that ko such
facts arc in dispute and otherwise shall contaim Lhe same information as sct forth zbove, as required by Rule 28-
106304, FAC,

Hecause the administeative hearing process is desigaed to formulate {inal agency action, the filing of a petition
means that the Departinent’s final actton may be difiercent (rom the position taken by it in this notice. Persons whose
substantial interusts will be affected by amy such final decision of the Depariment bave the nght to petition to
becomc 2 parly Lo the proceeding, in accordance with the requiremcnts sct forth above,

Mediation under Scction 124,373, .8, is not avaitable for this procesding,
This action is final and cfective on the date filed with the Clerk of the Department unless 2 petition is filed in

accordance with the above, Upon the timely filing of 2 petition this order will not be effective wintil larher order of
the Department,
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Any party to this ardec bas the rigls io seck juidicial review of it under seclion 120,68 of 1he Florida Statutes, by
filing a notice of appeal under wule %118 of the Florida Rules of Appellate Procedore with the clerk of the
Depariment in the Mffice of General Counsel, Mail $alion 35, 3900 Commonwealth Boulevard, Tallahasses
Florida 3239%-3000, and by filing n copy of the notice of anpeal accompanied by the applicable Ming fecs with the
wpproprigie disttict court of appeal. The notice of apper! must be filed within thiry days stler this arder if (ted with
the clerk of the Departmon,

DONE AND ORDERED on this 4* day of Scptenber, 2007 in Tallaliassee, Floride,

STATE OF FLORIIA DEPARTMENT
OF GNYIRONMENTAL PROFECTION

Michael W. Sole
SeCrciRny

LSRR

FILING AND ACKNOWLEDGEMENT

Filed on this date, ynder section 120.52¢1 1) of the F.5, with the desipnaed Depariment Clerk, receipt of which is
acknowledeed.

46?_,_ - LYOHaTF
Department Clerk Dale

Miccosukee Tribe of Indians of Florida, cfo Dexder Lehtinen, Esq.

Miceosukee Tribe of Indians of Florida, cfo Kelly Brooks, Fsq.

inited States Sugar Copomtion, oft Gubhe Wadc

Seminole Tribe of Indians of Flortda, o/ Stephen A, Walker, Esg,

sugar Cane Growers Cooperetive, Hoth Farms, Inc., and Wedgewonh Femms, Ik,
¢fis Willirm £L Green, 17sg.

Keith Saxe, Bsq., L %, Departntent of Tustics

Michael Sievens, LS. Deperinvent of the Interfor {fax)

Tefleey J. Ward, Sugar Cane Growers Couperative

Philip 5. Parsans, Landers & Parsons

lelen Lickmoan, Brown & Caldwell

Tom MacVicar, MacViear, Frederico, & Lamb

Charles Lee, Floride Andubon Soeicly

Samuel B. Reiner, I, Exsqg., Lehtinen O Donnell, Vargas & Reiner, P A,

Mickelic W. Sinith, Esq,, Borl, Mank, Cavaneugh & Stotls

COFIES FURNISHED T'Q:

Sharon Fawver, U5, Fish and Wildlile Service
Susan Teel, 1.5, Fish and Wildhilz Service
Teff Rielhing, 1'L.. Dept. of Community Aflairs



Permitteer Swuth Florida Water Managemert Distric
Project: Stormwater Tregtment Arca 2

File No: FLOITT946-003-TW7A, AQO10-EY

Page 12 0f 13

Linds MuCanthy, FL., Dept, of Agriculiure

Chiarles Oravetz, Mat, Marine Fisheries Service

Don Klima, .5, Advisory Council oa Historic Preservation
Johi Childe, Friends of the Everglades

Bravid Keiner, Friends of the Everglades

Col. Payl Grosskruger, USACQE, Jacksonvilic

Dreneis Duke, USACOFE, Jacksonvillc

Peter Bestrukschkg, USADOE, Jacksonville

Eric Bush, USACOE, Jacksonville

Richaid Harvey, USERA, West Palm Beach
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