SOUTH FLORIDA WATER MANAGEMENT IN THE CIRCUIT COURT OF THE
DISTRICT, a water management district organized =~ FIFTEENTH JUDICIAL DISTRICT OF
and existing under the laws of the State of Florida, FLORIDA, IN AND FOR PALM
BEACH COUNTY, FLORIDA
Plaintiff,

V. CASE NO.: 2008-CA-031975

THE STATE OF FLORIDA, AND THE
TAXPAYERS, PROPERTY OWNERS AND
CITIZENS WITHIN THE JURISDICTION OF
THE SOUTH FLORIDA WATER
MANAGEMENT DISTRICT, INCLUDING
NONRESIDENTS OWNING PROPERTY OR
SUBJECT TO TAXATION THEREIN AND
OTHERS CLAIMING ANY RIGHTS, TITLE
OR INTEREST IN THE CERTIFICATES OF
PARTICIPATION HEREIN DESCRIBED, OR
TO BE AFFECTED IN ANY WAY THEREBY,

Defendants,
/

CONCERNED CITIZENS’ MEMORANDUM OF LAW
IN OPPOSITION TO
VALIDATION OF “COPs”

Defendants Christopher Shupe, Miller Couse, Carey Soud, J ohn Ahern, John C.
Perry, Sr., and Concerned Citizens of the Glades, Inc., (collectively, the “Concerned
Citizens”) object to and oppose the validation of the “certificates of participation” (“COPs”)
proposed to be issued by or on behalf of the South Florida Water Management District (the
“District”) and respectfully request that this Court deny the request by the District for validation
of the proposed COPs.

The Concerned Citizens object to and oppose validation of the proposed COPs on the

following grounds:
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1. The COPs will be invalid, if issued, because they have not been approved by vote
of the District electors as required by Article VII, Section 12 of the Constitution
of the State of Florida.

2. The COPs will be invalid, if issued, because the Legislature of the State of Florida
has not approved the River of Grass Acquisition Project, as required by Article
VII, Subsection 11(f) of the state constitution.

3. The COPs cannot be validated because the District has not established a trust
indenture under which a trustee will certify the proper expenditure of the proceeds
of the COPs, as required by Subsection 75.04(2) of Florida Statutes.

4, The COPs will be invalid, if issued, because the District has not complied with the
notice requirements contained in the “Everglades truth-in-borrowing” provisions
of Section 373.45924 of Florida Statutes.

5. The COPs will be invalid, if issued, because they will violate the public-purpose
requirements of Article VII, Section 10, of the state constitution.

Additionally, the Concerned Citizens adopt and incorporate herein all arguments in the
brief by New Hope Sugar Company and Okeelanta Corporation entitled “Opposition to
Validation of Bonds and Motion to Set Discovery and Hearing Schedule of New Hope Sugar
Company and Okeelanta Corporation” served on December 11, 2008.

STANDING

Section 75.07 of the Florida Statutes provides that “any property owner, taxpayer, citizen
or person interested may become a party to the action by moving against or pleading to the
complaint at or before the time set for hearing.” The Concerned Citizens all have standing under
these criteria.

Defendants Christopher Shupe, Miller Couse, and Carey Soud are all property owners
and citizens within the jurisdiction of the District. They are also the officers and directors of
Defendant Concerned Citizens of the Glades, Inc. Defendant John Ahern is an elected
Councilman with the City of Moore Haven and is a property owner and citizen within the

» jurisdiction of the District. Defendant John C. Perry, Sr. is a property owner and citizen within
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the jurisdiction of the South Florida Water Management District. Defendant Concerned Citizens
of the Glades, Inc., is a not-for-profit corporation organized and operating under Florida law,
with its principal address within the boundaries of the District. The corporation and all its
members are persons interested in the outcome of the River of Grass Acquisition Project, and the
corporation was established by its members to oppose the project.

The Concerned Citizens therefore have standing to move against and plead to the
District’s Complaint in this action and, thereby, become parties to this action. The Concerned
Citizens served their collective Answer to the Complaint on January 23, 2009.

SCOPE OF INQUIRY

The scope of this Court’s inquiry in the COPs validation proceeding is limited to
determining (i) whether the District has the authority to issue the COPs, (ii) whether the purpose
of the obligation is legal, and (iii) whether the COPs issuance complies with the requirements of
law. City of Gainesville v. State, 863 So. 2d 138 (Fla. 2003); Roper v. City of Clearwater, 796
So. 2d 1159 (Fla. 2001); Keys Citizens for Responsible Government, Inc. v. Fla. Keys Aqueduct
Authority, 795 So. 2d 940 (Fla. 2001). The questions of law and fact to be decided in the bond
validation also include whether the proposed COPs and the obligations and contractual
relationships to be created by the COPs and their related instruments, directly or indirectly,
principally or collaterally, are within the authority of law. State v. Citrus County, 157 So. 4 (Fla.
1934).

This Court must consider (i) whether the District observed the proper procedure in the
exercise of its power to issue the bonds, (ii) whether the proposed issue and the obligations to be

created are authorized by statute, and (iii) whether the issuance violates the Florida Constitution.
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City of Ft. Myers v. State, 117 So. 97 (Fla. 1928); State v. Citrus County, 157 So. 4 (Fla. 1927);
State v. Town of Bellaire, 170 So. 434 (1936).
ARGUMENT

L The COPs will be invalid, if issued, because they have not been approved by
vote of the District electors as required by Article VII, Section 12 of the Constitution of the
State of Florida.

The Constitution of the State of Florida imposes substantial burdens and requirements on
governmental bodies issuing the long-term debt — rightfully so. One such requirement is that
governmental debt that will burden property owners by virtue of being payable from property
taxes must first be approved by the voters. Specifically, Subsection 12(a) of Article VII of the
state constitution provides the following:

SECTION 12. Local Bonds.—Counties, . . . special districts and local

governmental bodies with taxing powers may issue bonds [and] certificates of

indebtedness . . . payable from ad valorem taxation and maturing more than 12

months after issuance only:

(a) to finance or refinance capital projects authorized by law and only when
approved by vote of the electors . . .. [Emphasis added.]

The underpinning of the District’s COPs, like all COPs, is a rather intricately-woven
group of financing instruments. At its core, the District will be making “Basic Lease Payments”
under its “Master Lease Purchase Agreement” (the “Master Lease”). See form of Master Lease
(attached as Exhibit B to District Resolution No. 2008-1027, which in turn is Exhibit A to the
Complaint). Those Basic Lease Payments are tantamount to, and are at least equal to, the
principal and interest coming due on the COPs. See § 3.3, Master Lease. The holders of the
COPs will receive payments of the principal and interest on the COPs, when due, by way of the
Basic Lease Payments to be made by the District to the trustee under the Master Trust

Agreement (Exhibit C to District Resolution No. 2008-1027, which is Exhibit A to the

Complaint).
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Therefore, if the District’s Basic Lease Payments are to be “payable from ad valorem
taxation” for purposes of Subsection 12(a) of Article VII, the COPs will be valid only if
approved by District voters. Furthermore, if referendum approval is required, the holding of a
referendum is a condition precedent to filing the Complaint. § 75.03, Fla. Stat. (2008). The
Complaint must “set out . . . the holding of an election and the result when an election is required
....7 §75.04(1), Fla. Stat. (2008).

Thus, the question before this Court is whether the underlying Basic Lease Payments to
be made by the District, from which the holders of the COPs will receive their principal and
interest payments, when due, are “payable from ad valorem taxation” for purposes of Subsection
12(a) of Article VII. If they are, the COPs will be invalid, if issued, and the Court must deny the
District’s request for validation.

An analysis of Florida case law shows that COPs financings have been held not to require
referendum approval under Subsection 12(a). However, the District’s proposed COPs, which are
the subject of this action, are distinguishable on the facts of this financing and are subject to the
referendum-approval requirement of Subsection 12(a).

A. Florida Case Law.

The Supreme Court of Florida decided long ago that a “mortgage on the court house” was
tantamount to an indirect pledge of ad valorem taxing power and, therefore, would be valid only
if approved by referendum as required by Subsection 12(a) of Article VII. Nohrr v. Brevard

County Educational Facilities Authority, 247 So. 2d 304 (Fla. 1971). In Nohrr, the court held
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that “revenue bonds secured by a mortgage on the physical properties to be financed could not be
issued by public bodies unless approved at an election.” ' Nohrr, 247 So. 2d at 310.

In addition to the “no mortgage” doctrine, the Supreme Court in 1982 invalidated a bond
financing that (i) pledged non-ad valorem revenue as security for the bonds, but (ii) was
accompanied by a covenant to the bondholders that had “the effect of requiring increasing ad
valorem taxation.” The court said that the bonds would likewise require a referendum under
Subsection 12(a) of Article VII.

In County of Volusia v. State, 417 So. 2d 968 (Fla. 1982), the county requested validation
of bonds, the payment for which was secured by the county’s pledge of all legally available,
unencumbered non-ad valorem revenues of the county. However, the county also entered a
covenant with the bondholders “to do all things necessary to continue receiving the [non-ad
valorem] revenues . . . .” Volusia County, 417 So. 2d at 969. The covenant was part of the
security for the bonds. Id.

Although the court acknowledged its previous cases in which it validated non-ad-
valorem-revenue bonds that would have only an “incidental effect” on ad valorem taxation, it
decided that the county had gone too far in Volusia County. Id. at 971. The court concluded that
the covenant “to do all things necessary to continue to receive the various [pledged non-ad
valorem] revenues . . . will inevitably lead to higher ad valorem taxes during the life of the
bonds, which amounts to” a pledge of ad valorem taxes for purposes of Subsection 12(a). Id. at
972.

The upshot is that the Florida Supreme Court will find bonds and other certificates of

indebtedness, such as the District’s COPs, invalid for failure to be approved at referendum if the

! The Supreme Court has since receded somewhat from this no-mortgage doctrine, but only when the government
agency issuing the debt has no ad valorem taxing power. Wilson v. Palm Beach County Housing Authority, 503 So.
2d 893 (Fla. 1987).
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financing (i) contains a right on the part of bondholders to foreclose a mortgage on public
property or (ii) involves covenants resulting “inevitably” in higher property taxes.

Faced with these two precedents, the Supreme Court considered COPs financings in
1990. The case was State v; School Board of Sarasota County, 561 So. 2d 549 (Fla. 1990), a
copy of which is attached hereto as Attachment A. It involved three separate cases consolidated
for review pertaining to COPs financings for the school boards in Sarasota County, Collier
County, and Orange County.

The COPs financings in those cases involved largely the same structure as the COPs
proposed by the District. The school board documents declared that “money from several
sources, including ad valorem taxation, will be used” to service the debt. Sarasota County 561
So. 2d at 551. Similarly, the District admits that its payments to service its COPs debt “may
include ad valorem revenues.” Complt. 11.

In Sarasota County, the court said the following about whether Subsection 12(a) applies
to COPs financings:

What is critical to the constitutionality of the bonds is that, after the sale of the

bonds, a bondholder would have no right, if [funds] were insufficient to meet

bond obligations . . . to compel by judicial action the levy of ad valorem taxation.

... [T]he governing bodies are not obligated nor can they be compelled to levy
any ad valorem taxes in any year.

In State v. Brevard County, 539 So. 2d 461 (Fla. 1989), we interpreted the
“maturing more than 12 months after issuance” language of Article VII, Section
12. The Brevard agreements provided traditional lease remedies and preserved
the county’s right, in adopting its annual budget, to terminate the lease without
further obligation. We held that Article VII, Section 12 was not violated. As in
Brevard, the agreements here give the [school] boards freedom to decide anew
each year, burdened only by lease penalties, whether to appropriate funds for the
lease payments. [Emphasis added.]
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Sarasota County, 561 So. 2d at 552. The court further addressed the issue in Volusia County,
supra, and concluded that the constitutional defect in the bonds in that case did not apply to the
COPs financing because in Sarasota County there were “no interrelated promises which will
inevitably lead to an increase in ad valorem taxation.” Id. at 553.

Finally, the court addressed the no-mortgage rationale of Nokrr and decided that it does
not apply to COPs financings:

There is no mortgage with right of foreclosure. Here the bondholders are limited

to lease remedies and the annual renewal option preserves the boards’ full

budgetary flexibility. [Emphasis added.]
Id. at 553. |

Consequently, in the face of Nohrr and Volusia County, the Supreme Court made its
crucial distinction: because the school boards had “full budgetary flexibility” and the “freedom
to decide anew each year, burdened only by lease penalties, whether to appropriate funds” to
service the COPs debt, the school boards’ COPs did not-require a referendum under Subsection
12(a) of Article VIL

As we will see below, the facts of the District’s COPs are entirely distinguishable from
the facts of the COPs financings in Sarasota County and, therefore, must first be approved at

referendum as required by Subsection 12(a) of Article VII of the state constitution.

B. The District will not have “freedom to decide anew each year” whether to pay
its debt.

While the Supreme Court of Florida was satisfied that the school boards in Sarasota
County had the “freedom to decide anew each year”” whether to pay their COPs debt, the District
will not be so lucky. Once it purchases the massive amount of land with its COPs proceeds in
excess of $1.0 billion, the forces of law and public policy will strip the District of any option to

elect in any year simply not to appropriate funding to service its debt.
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The River of Grass Acquisition Project is not described in the Complaint, but Resolution
No. 2008-1109 adopted by the District’s Governing Board on November 13, 2008, describes the
project as the purchase of approximately 187,000 acres of land from U.S. Sugar Corporation.
The total principal amount of COPs authorized by the Governing Board on October 9, 2008, in
its Resolution No. 2008-1027 (Complt., Exhibit A) is not limited. The resolution does state in its
section 3 that the District was “initially”” authorizing up to $2.2 billion in debt.

Of that $2.2 billion in “initial” debt, some $1.34 billion will be used, purportedly, to
purchase the 187,000 acres from U.S. Sugar.

By any measure, the magnitude of the land purchase is staggering.

Furthermore, once the purchase is closed, U.S. Sugar is allowed to remain on the property
and continue its sugar-cane operations for at least six years, maybe longer.

Against this backdrop, will the District have the crucial “freedom to decide anew each
year” whether to pay the principal and interest on its COPs? Hardly.

The agreements underpinning the COPs say that, if the District elects in any one year not
to appropriate funding for its Basic Lease Payments, neither the trustee under the Master Trust
Agreement nor the owners of the COPs can compel the District either to levy ad valorem taxes or
to appropriate funds. Complt., J911-12. However, if and when the District were to exercise its
option not to pay its debts, the trustee has the unconditional right under the Master Lease to
terminate the Master Lease (and all separate “Schedules to Lease” thereunder), to evict the
District if the Governing Board otherwise does not surrender possession, and to occupy, possess,
and lease and sublease all the lands acquired by the District with COPs proceeds. Master Lease,
§§ 3.5, 3.6. The trustee otherwise can sell and liquidate the “Facilities” located on the acquired

lands. Id.
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There we have it. If those principal and interest payments on the COPs get too fiscally
burdensome or otherwise pesky for any reason, the District has its option to walk away. There
will be no legal right to compel the Governing Board either to appropriate funds or to levy ad
valorem taxes. The District will have what the Sarasota County court deemed so crucial to avoid
the referendum requirement of Subsection 12(a) of Article VII: the “freedom to decide anew
each year” whether to pay its COPs creditors.

Or will it?

The Governing Board will hardly be able to just walk away from its River of Grass
Acquisition Project. Legal and public-safety and public-policy imperatives will not let the
District walk away. The River of Grass Acquisition Project is a project that, in parlance
currently in vogue, is too big to fail.

As the complaint indicates, the District has a “lawful mandate” to restore and clean up the
Everglades. Complt., 124. The District is undertaking the River of Grass Acquisition Project “to
continue its mandate.” Complt., J26. Acquiring the land and “assets” of U.S. Sugar is part of
the District’s five-year plan. The massive land acquisition is a “major component” of the
Everglades restoration, for which the District has a lawful mandate. Complt., §30. Indeed,
acquisition of the U.S. Sugar property rises to a “due and reasonable necessity” for the District.
Id.

When the District approved its COPs resolution on October 9, 2008 (Exhibit A to the
Complaint), attached as Exhibit A to the resolution was a staff report from three senior District
staff members. The staff report lays out just how indispensable the acquired land will be for
Everglades restoration and the public-safety and public-policy imperatives that support the

acquisition:
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o The Herbert Hoover Dike is a “threat to public health, safety, and property”
because “piping” or internal erosion from seepage is occurring in the dike. If
water levels in Lake Okeechobee are not controlled, there is “potential to cause
catastrophic life safety, economic and environmental consequences” if a breach
occurs. Staff Report, pgs. 4, 5.

. The additional lands acquired through the River of Grass Acquisition Project will
allow additional water storage outside of the lake, subsequently reducing the
threat. Staff Report, pg. 5.

o The acquired lands will allow the District to manage the movement of vast
amounts of water from north of Lake Okeechobee and from the lake itself to the
southern Everglades using a highly-managed system of reservoirs and treatment
facilities. Staff Report, pg. 7.

o The River of Grass Acquisition Project is “an amazing opportunity” to advance
Everglades restoration efforts by improving the quantity, quality, timing, and
distribution of water supporting the Everglades ecosystem — and to do so to a
degree not possible with projects planned to date. Staff Report, pg. 10.

o The River of Grass Acquisition Project goes “far beyond the expectations of any
restoration project contemplated to date and holds promise to restore much of the
historic connection between the Everglades marshes and Lake Okeechobee.”
Staff Report, pg. 11.

o For the first time in nearly two decades of restoration planning, the District has
the opportunity “to go beyond the limited capabilities of isolated storage and
wells in small surface-water reservoirs™ and “to achieve large-capacity surface
storage with the capability of moving [the District] much closer to meeting the
needs of the natural system and reconnecting the areas of the region to a greater
extent than would be possible otherwise.” Staff Report, pg. 16.

. Improving the marsh/watershed linkage “has been faced with large uncertainties
without a proven and practical means to these ends — until the ‘River of Grass
Acquisition Project.”” Staff Report, pg. 17.

. The acquisition of the land “will serve as a foundation for storing and sustaining
Everglades marsh habitats and the fish and wildlife that require these resources to
thrive.” Staff Report, pg. 18.

. The land acquisition has the potential to produce a quantum jump in treatment
capacity and water quality improvement moving [the District] far beyond
treatment capabilities online or planned to date. Staff Report, pg. 19.

The District’s Staff Report contains a collection of public-policy and public-safety

imperatives that render it simply impossible for the District to exercise any fictional “freedom to
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decide anew each year” whether to pay its COPs creditors or lose possession and control of the

land to be acquired with the COPs proceeds. From the standpoint of public policy and public

safety, defaulting on the District’s COPs debt in some future year is utterly unthinkable.

There are legal imperatives as well, both statutory and judicial. First, state statutes

unquestionably make Everglades restoration the uber priority for the District.

The Everglades Forever Act (§ 373.4592, Fla. Stat.) requires the District to
undertake interim and long-term actions to restore the Everglades. See also Rule
62-302.540(2)(a), Fla. Admin. Code.

The Legislature has approved the “Everglades Protection Area Tributary Basins
Conceptual Plan for Achieving Long-Term Water Quality Goals Final Report”
dated March, 2003. Furthermore, the Legislature has mandated that the pre-2006
projects identified in the Long-Term Plan (which do not include the River of
Grass Acquisition Project) must be implemented by the District without delay.

§ 373.4592(3)(b), Fla. Stat.

The Legislature has authorized and mandated that the District implement the
Everglades Construction Project. § 373.4592(4)(a), Fla. Stat.

The Legislature has determined that “the Everglades Construction Project
represents by far the largest environmental clean up and restoration program of
this type ever undertaken, and the returns from substantial public and private
investment must be maximized so that the available resources are managed
responsibly.” § 373.4592(1)(h), Fla. Stat.

The District is mandated to operate the Everglades Construction Project to
provide additional inflows to the Everglades Protection Area (§ 373.4592(4)(b)2,
Fla. Stat.) and to maximize the water quantity benefits and improve the hydro-
period of the Everglades Protection Area. § 373.4592(4)(b)3, Fla. Stat.

The Legislature has authorized the District “to proceed expeditiously with
implementation of the Everglades Program.” The Legislature intends that “plans
and programs for improving the water quality reaching the Everglades™ be
expedited. § 373.4592(1), Fla. Stat.

In addition to the above statutory priorities, the District is operating under a 1991

settlement agreement in the case of United States v. South Florida Water Management District,

Case No. 88-1886-CIV-HOEVELER; Memorandum of Opinion and Order Entering Settlement

Agreement as Consent decree, 847 F. Supp. 1567 (S.D. Fla. 1992), aff’d in part and rev’d in
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part, remanded, 28 F. 3rd 1563 (11th Cir. 1994); cert. denied, 115 S. Ct. 1956 (1995). The
settlement agreement contains a fundamental commitment by the United States, the State of
Florida, and the District to achieve the water quality and the water quantity needed to preserve
and restore the unique flora and fauna of Everglades National Park and the Loxahatchee National
Wildlife Refuge. Consequently, Everglades restoration efforts by the District are not only
compelled by sound public policy and urgent public-safety issues, but also by a binding consent
decree entered into by the federal government, the state, and the District some 18 years ago.

The settlement agreement compels an ambitious strategy to restore and preserve the
Everglades ecosystem. It establishes interim and long-term total phosphorous limits for the
Everglades National Park and the Loxahatchee National Wildlife Refuge.

In light of the public-policy, public-safety, and legal imperatives for the District’s
Everglades-restoration efforts, it is simply fiction to suggest that the District would ever have the
“freedom to decide anew each year” whether it wants to pay its debt and keep the lands it
acquires with the COPs proceeds. By the District’s own admission, the tens of thousands of
acres — initially, 187,000 acres — are crucial to the biggest priority in the District’s agenda. Itis
entirely unforeseeable that any circumstances will arise in the future under which the District
could or would walk away from the property.

Thus, this case is entirely distinguishable from the COPs validated by the Supreme Court
of Florida in Sarasota County, supra. There is and there will be no such freedom for the District
to opt out of this debt.

C. Without dispute, the source of payment of the COPs is ad valorem taxation.

The District’s Complaint was a bit coy about the source of revenue that the District plans

to use or will have to use to pay the principal and interest coming due on the COPs. In paragraph
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11 of the Complaint — in perhaps the shortest sentence in the Complaint — the District admits
that, of the funds it will appropriate each year to pay the debt, “such funds may include ad
valorem revenues.”

The District was less coy in its fiscal year 2009 budget document. On page 129 of the
budget document (Attachment B) the District admits that

As with the first COPs, issued in November 2006, the District would fund the

debt service on this [2009] COP issuance using both the ad valorem property tax

revenues committed to [the comprehensive Everglades restoration plan] annually,

and the millage that is levied within the Okeechobee basin to implement the

provisions of the Everglades Forever Act.
The debt service on a projected COPs issue of $1.3 billion is not a small number. The budget
document admits that, annually, its payment to the COPs holders “could be as much as $108

million.” Attachment B, pg. 129.

D. The District’s COPs require referendum approval under Subsection 12(a) of
Article VII.

The District cannot rely on Sarasota County for an exemption to the referendum
requirements of Subsection 12(a) of Article VIL. The case here is simply distinguishable from
the school board financings in Sarasota County.

The District cannot walk away, ever, from this debt. Once acquired, this property would
be indispensable to the biggest single long-term legal, environmental, and operational priority
that the District has and will have for decades. Once acquired, this property is indispensable to
the District’s compliance with the 1991 Consent Decree, supra. Once acquired, this property
will be indispensable to efforts to remove the threat to persons and property of a catastrophic
failure of the Herbert Hoover Dike.

Sarasota County provides no precedent whatsoever for the District’s use of COPs without

approval by the voters to finance the River of Grass Acquisition Project. This Court must deny
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validation of the COPs for failure of the District to obtain voter approval as required by
Subsection 12(a) of Article VII of the state constitution.

II. The COPs will be invalid, if issued, because the Legislature of the State of
Florida has not approved the River of Grass Acquisition Project, as required by Article
VII, Subsection 11(f) of the state constitution.

The state constitution imposes a second constraint on debt obligations issued by the
District. The constitution requires that, when an agency of the state such as the District wants to
issue revenue bonds, the agency cannot do so unless and until the Legislature has approved the
particular project or facility to be financed by the agency’s debt. Specifically, Subsection 11(f)
of Article VII of the state constitution reads as follows:

(f) Each project, building, or facility to be financed or refinanced with revenue

bonds issued under this section shall first be approved by the Legislature by an act

relating to appropriations or by general law.

Revenue bonds “issued under” that section of the state constitution are described in Subsection
11(d):

(d) Revenue bonds may be issued by the state or its agencies without a vote of

the electors to finance or refinance the cost of state fixed capital outlay projects

authorized by law, and purposes incidental thereto . . ..

In paragraph 26 of its Complaint, the District declares that the “Initial Project” to be
funded with the proceeds from the sale of its COPs is the River of Grass Acquisition Project.

Accordingly, this Court must determine whether Subsection 11(f) of Article VII applies
to the District’s proposed COPs and, if so, whether the District has obtained legislative approval
of its proposed land purchase. The test for whether the subsection applies is two-pronged:
whether the District is a “state agency” for purposes of Subsection 11(d) of Article VII and

whether the COPs are “revenue bonds” for purposes of Subsection 11(f) of Article VII. If the

two-pronged test is met, Subsection 11(f) will, indeed, apply to the District’s COPs, and the
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Court will have to deny validation, because the District has ignored this requirement and made
no attempt to obtain approval by the Legislature of its proposed land acquisition.

As the following analysis shows, Subsection 11(f) of Article VII does indeed apply to the
COPs.

A. The District is a “state agency” for purposes of Subsection 11(d) of Article VI

The requirement for legislative approval pertains only to projects being financed with
revenue bonds issued by the state and its agencies. See Art. VII, §§ 11(d) and (f), Fla. Const.
There is little argument that the District is not a state agency for purposes of Section 11 of
Article VII.

First, the District characterizes itself as “an agency of the State of Florida.” In fact, the
District characterizes itself — repeatedly — as an agency of the state in the very documents before
this Court:

. In the first sentence of the Master Lease, and again in the first sentence of the
form of “Ground Lease” (respectively, Exhibits B and D to Governing Board
Resolution No. 2008-1027, which in turn is Exhibit A to the Complaint), the
District recites that one of the parties to those agreements is “the Governing
Board, acting as the governing body of the South Florida Water Management
District ..., an agency of the State of Florida and a water management district.”
[Emphasis added.] :

. In the Master Lease the District defines itself in Section 1.1 (pg. 6) as the
“District,” which means “the South Florida Water Management District, an

agency of the State of Florida and a water management district ....” [Emphasis
added.]

. The same definition of the District, likewise declaring it “an agency of the State
of Florida,” is contained in the Master Trust Indenture (pg. 6), which is Exhibit C
to the Governing Board resolution found at Exhibit A to the Complaint.

. In Section 2.10 of the Master Lease (pg. 18), the Governing Board “represents,

covenants, and warrants” that it is “the governing body of the District, an agency
of the State of Florida ....” [Emphasis added.]
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In the prospectus — usually called an “official statement” — published by the
District in 2006 to provide disclosure of material information to prospective
buyers of the District’s first certificates of participation (see Complaint, §31), the
District refers repeatedly to itself as an agency of the State of Florida (See pp. 2
and 46 and similar definitions and representations as described above in the
forms of master lease agreement, ground lease, and trust indenture contained in
the exhibits to the 2006 official statement). Excerpts of the 2006 official
statement are attached hereto as Attachment C.

Therefore, in the context of issuing long-term debt instruments, including specifically these

proposed COPs, the District unequivocally deems itself to be an agency of the state.

The District is quite correct to conclude that it is a state agency. The statutory scheme

governing the five water-management districts in Florida is replete with provisions that treat the

five districts as garden-variety state agencies. For example:

Like nearly all state agencies, the five water-management districts were created
by the Legislature, by general law. § 373.069, Fla. Stat.

Like the heads of other state agencies, the members of the governing boards of the
five districts are all appointed by the Governor. § 373.073(1), Fla. Stat.

Like the heads of other state agencies, the members of the governing boards of the
five districts must all be confirmed by the Senate. Id.

Similarly to other state agencies, the appointment of the executive director of each
district is subject to approval by the Governor and confirmation by the Senate.
§ 373.079(4)(a), Fla. Stat.

The budget for each water management district is submitted each year to the
Executive Office of the Governor for approval or disapproval, in whole or in part.
§ 373.536(5), Fla. Stat.

As with other state agencies, the District is a “state agency” subject to periodic
“sunset review” by the Legislature under the Florida Government Accountability
Act. § 11.905(1)(f), Fla. Stat.

Chapter 20 of Florida Statutes sets forth the organizational structure for the executive

branch of state government. In Section 20.03, “agency” is defined as follows:

(11) “Agency,” as the context requires, means an official, officer, . . .
department, division, bureau, board, section, or other unit or entity of government.
[Emphasis added.]
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The definition of “agency” in Chapter 20, therefore, would include water management districts
as “another unit or entity of government.” The Legislature expressly declares in the definition
that a state agency will include a unit or entity of government “as the context requires.”

In the context of borrowing, the District clearly deems itself to be an agency of the state.

The thrust of the statutes governing the structure and control of water-management
districts, therefore, is that they are all treated as state agencies, at least for purposes of incurring
debt, such as the District’s proposed COPs.

The Concerned Citizens could not find judicial opinions that address the question of
whether water-management districts are state agencies specifically for purposes of Subsection
11(f) of Article VII. The only two cases that come close are State v. Florida Hurricane
Catastrophe Fund Finance Corporation, 699 So. 2d 685 (Fla. 1997) and State v. Inland
Protection Financing Corporation, 699 So. 2d 1352 (Fla. 1997). Both cases were bond
validation cases before the Supreme Court. The Hurricane Catastrophe Fund case alluded in its
footnote 4 to arguments by the state that the bonds would violate Subsections 11(a) and 11(d) of
Article VII. 699 So. 2d at 687. Apparently, the legislative-approval requirement of Subsection
11((f) was not argued by the state. Th;e court validated the bonds, but the opinion does not
address expressly the question of whether the corporation was a “state agency” for purposes of
Section 11.

In Inland Protection Financing Corporation, that corporation was held not to be a “state
agency” and its bonds were held not to be “state bonds” for purposes of Section 11 of Article
VII. 699 So. 2d at 1357. In its footnote 4, the court declared, somewhat curiously, that it had
likewise decided in Hurricane Catastrophe Fund that the corporation in that case was not a state

agency. One is hard pressed to find any indication in its opinion that it did indeed make that
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finding. Regardless, neither opinion sets forth any reasoning for such findings, and neither
opinion addressed whether Subsection 11(f) applied to the bonds in those cases.

Consequently, neither case governs this Court in this bond-validation proceeding. The
corporations in those cases are both limited-purpose corporate entities created by the Legislature
solely to finance two state special-purpose funds. The fund in the first case was to provide
hurricane relief. The second fund was created for clean up of petroleum-storage tanks
throughout the state. The court’s decisions regarding these limited-purpose financing
corporations hardly constitute precedent for the state’s five water-management districts.

A more useful and instructive case is Grimshaw v. South Florida Water Management
District, in which Judge Donald Middlebrooks concluded, with extensive analysis, that the
District is “an arm of the State of Florida,” not just a corporation or political subdivision of the
state, for purposes of the Eleventh Amendment of the United States Constitution. Grimshaw v.
South Florida Water Management District, 195 F. Supp. 2nd 1358 (M.D. Fla. 2002) a copy of
which is attached hereto as Attachment D. In its analysis, the court listed seven other cases in
which the District was found to be a state agency. Id. at 1360 (fn. no. 1). The court
acknowledged that Florida courts “have shown some inconsistency” in characterizing the
District. For example, the District has been found not to be a state agency for purposes of the
Drug Free Workplace Act, found at Section 112.0455 of Florida Statutes. Id. at 1364. However,
Grimshaw otherwise sets forth compelling factual rationale and legal authority to deem the
District to be a state agency for most purposes, but especially for purposes of Subsection 11(f).

In summary, analysis of pertinent statutes, analogous court cases, and the
characterizations the District itself applies to itself gives this Court no basis to conclude that the

District is anything other than an agency of the state for purposes of Section 11 of Article VII.
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B. The COPs are “revenue bonds” for purposes of Subsection 11(f) of Article VIL.

In setting forth the requirements and limitations for bonds issued by the state and its
agencies, Section 11 of Article VII creates a dichotomy between (i) bonds pledging the state’s
full faith and credit and (ii) revenue bonds. The dichotomy results in the District’s COPs being
“revenue bonds” for purposes of the legislative-approval requirement in Subsection 11(f).

If the state is to issue bonds pledging “the full faith and credit” of the state — that is,
pledging the taxing power of the state — there must first be approval of the bonds by the voters.
Art. VII, §11(a), Fla. Const. All other types of bonds “issued by the state or its agencies” are
revenue bonds, which are defined in Subsection 11(d) as bonds that “shall be payable solely from
funds derived directly from sources other than state tax revenues.” In other words, if the state or
a state agency issues bonds payable from state tax revenues, for which the state pledges its full
faith and credit, the bonds are what commonly are known as “full faith and credit” or “general
obligation” bonds. They are governed by Subsections 11(a), (b), and (¢). Otherwise, the bonds
are “revenue bonds” and are governed by Subsections 11(d), (e), and (f).

The District’s proposed COPs are revenue bonds, not full-faith-and-credit bonds. The
full faith and credit of the state are expressly, emphatically, and repeatedly not pledged for the
payment of the District’s proposed COPs. Complt., §13; Master Trust Agmt., §3.1; Master Trust
Agmt., Exh. A, Pg. A-2. Instead, the District’s proposed COPs are payable, as contemplated by
Subsection 11(d), “solely from funds derived directly from sources other than state tax
revenues.” Although some of its annual operating budget is funded by grants from the state, the
District has no substantial access to or control over revenue sources that would be considered
“state tax revenues.” The ad-valorem-tax revenues that water-management districts receive

cannot be “state tax revenues” as contemplated by Subsection 11(d) because the state itself is not
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allowed to levy ad valorem taxes. Art. VII, §1(a), Fla. Const. Therefore, the ad-valorem-tax
revenues that the District will use to make its “Basic Lease Payment” under the Master Lease —
which will constitute the payment of principal and interest on the COPs debt — will be funds
from sources “other than state tax revenues.”

Consequently, Subsection 11(d) of Article VII deems the District’s proposed COPs to be
“revenue bonds,” and the legislative-approval requirement under Subsection 11(f)
unquestionably applies to the COPs.

C. The Legislature of Florida has not approved the River of Grass Acquisition
Project, as required by Subsection 11(f) of Article VII of the state constitution.

Subsection 11(f) of Article VII says that each project that a state agency undertakes with
revenue-bond financing must “first be approved by the Legislature” either by general law or by
appropriations act.

The District is a state agency.

The District’s proposed COPs are revenue bonds.

The “River of Grass Acquisition Project” is in every respect a project. It is characterized
by the District as the “River of Grass Acquisition Project.” 1t is a land-acquisition project
standing on its own. It is not acquisition of right-of-way or a construction site that is merely
incidental to some other construction project.

As declared by the District, the COPs are being issued “to finance and refinance certain
capital projects, programs and works as approved by the District from time to time (the
‘Project’).” Complt. 5. The District has a mandate to restore the Everglades ecosystem.
Complt. 926. Pursuant to that mandate, it is undertaking projects, one of which is the “River of

Grass Acquisition Project.” Id. That land acquisition is to be the “Initial Project.” Id. The
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land-acquisition project is the first project among many projects that are to be financed with the
COPs. Id.

In summary, all the elements of Subsection 11(f) are met. Therefore, the legislative-
approval requirement applies to the COPs.

The District has not pleaded compliance with or intent to comply with the requirement of
Subsection 11(f). Furthermore, there is no evidence that the District complied with the
requirement, but simply has not pleaded it. One scours the statutes and comes up empty handed.

In contrast, it is easy to find state agencies that comply with Subsection 11(f) and obtain
general-law approval of their specific projects. For example, the Broward County Expressway
Authority had express approval under general law to construct the Sawgrass Expressway, the
Deerfield Expressway, and the 1-595/Port Everglades Expressway. § 348.243(1)(b), Fla. Stat.
(2008). The Orlando-Orange County Expressway Authority has general law authorization to
construct and finance its Northwest Beltway Part A, its Western Beltway Part C, its Wekiva
Parkway, its Maitland Boulevard Extension, and its Northwest Beltway Part A. §§ 348.7543,
348.7544, 348.7545, 348.7546, and 348.7547, Fla. Stat. (2008).

A number of District projects, including Everglades-restoration projects, have been
approved by the Legislature by general law, but not the River of Grass Acquisition Project. For
example, the Legislature has expressly approved the Everglades Construction Project under
Subsection 373.4592(4)(a) of Florida Statutes. The Legislature has approved the Lake
Okeechobee Watershed Construction Project under Subsection 373.4595(3)(b) of Florida
Statutes. The pre-2006 projects identified by the District in its “Everglades Protection Area
Tributary Basins Conceptual Plan for Achieving Long-Term Water Quality Goals Final Report,”

dated March of 2003 (the “Long-Term Plan”), have also been approved. § 373.4592(3)(b), Fla.
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Stat. However, the land-acquisition project to be funded by the COPs is not included in those
pre-2006 projects in the Long-Term Plan. Indeed, the Long-Term Plan contains no mention
whatsoever of the River of Grass Acquisition Project.

Finally, in Section 373.4592 of Florida Statutes, known as the “Everglades Forever Act,”
the Legislature describes its “Everglades Program,” but limits it to “the program of projects,
regulations, and research provided by this section . . . .” § 373.4592(2)(h), Fla. Stat. The
District’s proposed purchase is nowhere to be found among the “program of projects” in that act.

In summary, there is no legislative approval whatsoever in general law for the River of
Grass Acquisition Project. Furthermore, there is no reference of any kind to the Rivef of Grass
Acquisition Project in an appropriations act.

Therefore, if the COPs are issued, they will be invalid because the land-acquisition
project which they‘ will finance has not been approved by the Legislature as required by
Subsection 11(f) of Article VII of the Constitution of the State of Florida.

III. The COPs cannot be validated because the District has not established a
trust indenture under which a trustee will certify the proper expenditure of the proceeds of
the COPs, as required by Subsection 75.04(2) of Florida Statutes.

Instruments of debt, such as COPs, must be issued in strict compliance with the
provisions of the statute authorizing their issuance; otherwise they will not be validated. Bay
County v. State, 157 So. 1 (Fla. 1934); Davis v. Ryan, 151 So. 416 (Fla. 1933); Merrell v. City of
St. Petersburg, 109 So. 315 (Fla. 1926); McSwain v. Special Road and Bridge Dist. No. 2, De
Soto County, 88 So. 479 (Fla. 1921). The proposed COPs issuance is not in strict compliance
with subsection 75.04(2) of the Florida Statutes because the documents attached to the
Complaint fail to impose on the trustee any contract duty to certify to the District or any other

party as to the proper expenditure of the proceeds of the COPs.
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A. Subsection 75.04(2) of the Florida Statutes.

Subsection 75.04(1) of the Florida Statutes sets forth generally what is required to be
included in a bond-validation complaint. Subsection 75.04(2) applies to independent special
districts, such as the District, and requires the following:

(2) In the case of an independent special district as defined in s. 218.31(7), the

complaint shall allege the creation of a trust indenture established by the

petitioner for a bonded trustee acceptable to the court who shall certify the proper

expenditure of the proceeds of the bonds. [Emphasis added.]

The District is an independent special district as defined in subsection 218.31(7) of the
Florida Statutes. Subsection 218.31(7) defines a special district as “an independent special
district as defined in s. 189.403(3).” Subsection 189.403(3) provides in part that a district that
includes more than one county, such as the District, is an independent special district. Further,
the Division of Housing and Community Development, Florida Department of Community
Affairs, is in charge of registering all special districts in Florida. §189.412, Fla. Stat. (2008).
The Division of Housing and Community Development maintains an “official list of special
districts online”. This list classifies the South Florida Water Management District as an
“independent” special district.

To comply strictly with the statutes, specifically Subsection 75.04(2), the District is
required to do two things. First, the District must allege in its Complaint the creation of a trust
indenture established by the District. Second, the trust document must include language
requiring the trustee to certify whether the expenditure of the proceeds of the COPs has been
proper. The District made the required allegation in the Complaint; however, the District failed

to include any trustee-certification requirement in either the Master Trust Agreement or in any

other COPs document.

\532059\2 - # 155386 v1 24



B. The District’s Complaint for Validation.

Presumably in an attempt to comply with Subsection 25.04(2), the District alleges in
Paragraph 20 of its Complaint the following:

20. By resolution, and as required by law, the Governing Board is authorized

and required to choose a qualified banking institution to serve as Trustee which is

authorized to do business in Florida, accepts trusts under Florida law, and has the

ability to accept and administer the trust created by the Master Trust Agreement,

and such Trustee shall be obligated to certify to the proper expenditure of the

proceeds of the COPs and be a fiduciary for the certificate holders. [Emphasis

added.]

Although Paragraph 20 alleges that “such Trustee shall be obligated to certify to the proper
expenditure of the proceeds of the COPs,” there is no mention whatsoever in the form of trust
indenture or in the other documents and exhibits attached to the Complaint that the Trustee will
“be obligated” to make such a certification.

In that respect, the Complaint is entirely in error and misleading.

The Florida Supreme Court has found it perfectly acceptable to leave blanks in trust
indenture documents, to be filled in at the time of execution. Dorman v. Highlands County
Hospital, 417 So. 2d 253 (Fla. 1982); GRW Corp. v. Dep’t of Corrections, 642 So. 2d 718 (Fla.
1994). For instance, in Dorman, the appellants claimed that that complaint did not evidence a
“present” creation of a trust indenture. The court explained that the bond resolution, and its
definition of “trustee,” stated that one of three banks will be designated as the trustee in a
subsequently adopted resolution. The 107-page trust indenture contained numerous blanks,
which the court presumed would be filled in at the time of execution. The court found that, with
respect to the documents, everything necessary had been done. Dorman, 417 So. 2d at 254.

In GRW Corp., the court validated a lease-purchase agreement as a government-financing

mechanism for the construction of a correctional facility. GRW argued that the lease-purchase
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agreement could not be validated because the Department of Corrections had left some of the
provisions blank and had failed to include certain required provisions. GRW Corp., 642 So. 2d at
720. The Florida Supreme Court rejected the argument, finding instead that there was authority
to enter into the lease-purchase agreement, the purpose of the agreement was legal, and the
proceedings authorizing the obligation were proper. The court explained that some requirements
that needed to be included in the lease-purchase agreement had not yet been determined, and that
some other requirements were included in a management agreement that was not part of the
financing instrument before the court for review. Id. at 721.

The court validated the bonds in Dorman and GRW Corp., but the District’s financing
documents are distinguishable from those caseé. Here, it is not just a matter of blanks yet to be
filled in. Subsection 75.02(2) requires that the District create a trust indenture under which the
trustee — whatever institution is hired for that job — is contractually obligated to monitor and
oversee the expenditure of COPs proceeds — in excess of $1 billion just for this land-acquisition
project — and to certify eventually that the proceeds were spent properly. Absent a provision in
the trust indenture, no trustee will go to the time, expense, and effort to do that work.

Neither the District’s form of Master Trust Agreement (Exhibit C to the Governing
Board’s Resolution 2008-127, which is Exhibit A to the Complaint) nor any other documents
pertaining to the District’s COPs impose any such contract obligation on the eventually-to-be-
hired trustee. The trustee’s responsibilities are set forth in Article VI of the Master Trust
Agreement, but all of Article VI is silent as to any duty to certify to the proper use of the COPs

proceeds. The other documents likewise are all silent.
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Although in its paragraph 20 the Complaint alleges that which Subsection 75.04(s) of
Florida Statutes requires, the allegation is demonstrably false. The District has not complied
with Subsection 75.04(2). The validation of the COPs must, therefore, be denied.

IV.  The COPs will be invalid, if issued, because the District has not complied
with the notice requirements contained in the “Everglades truth-in-borrowing” provisions
of Section 373.45924 of Florida Statutes.

The proposed COPs issuance is not in strict compliance with Section 373.45924 of
Florida Statutes because the District has not published the required truth-in-borrowing statement.
For that reason, validation of the COPs must be denied.

Section 373.45924 of Florida Statutes sets forth three requirements of the District when it
“proposes” to borrow or otherwise finance with long-term debt a project for restoration of the
Everglades under the Everglades Forever Act (§ 373.4592, Fla. Stat. (2008))%. Specifically,
subsection 373.45924(2) requires the following:

(2) Whenever the South Florida Water Management District proposes to borrow

or to otherwise finance with debt any fixed capital outlay projects or operating

capital outlay for purposes pursuant to s. 373.4592, it shall develop the following

documents to explain the issuance of a debt or obligation:

(a) A summary of outstanding debt, including borrowing.

(b) A statement of proposed financing, which shall include the following items:

1. A listing of the purpose of the debt or obligation.

2. The source of repayment of the debt or obligation.

3. The principal amount of the debt or obligation.

4. The interest rate on the debt or obligation.
5

. A schedule of annual debt service payments for each proposed debt or
obligation.

2 The Concerned Citizens do not contest that the District is authorized by statute to do a project such as the River of
Grass Acquisition Project; however, as set forth in section I above, the Concerned Citizens assert that the River of
Grass Everglades Project itself has not been approved by the Legislature because, among other reasons, it is not
specifically included in section 373.4592 of the Florida Statutes. The “Everglades Long-Term Plan” and
“Everglades Program” are described and set forth (or otherwise referenced) in subsections 373.4592(3) and (4) and
would most definitely include the River of Grass Acquisition Project, had it been approved by the Legislature as
required by Subsection 11(f) of Article VII of the state constitution.
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(c) A truth-in-borrowing statement, developed from the information compiled
pursuant to this section, in substantially the following form:

The South Florida Water Management District is proposing to incur $ (insert

principal) of debt or obligation through borrowing for the purpose of (insert

purpose). This debt or obligation is expected to be repaid over a period of (insert

term of issue from subparagraph (b)5.) years from the following sources: (list

sources). At a forecasted interest rate of (insert rate of interest from subparagraph

(b)4.), total interest paid over the life of the debt or obligation will be $ (insert

sum of interest payments).

The truth-in-borrowing statement shall be published as a notice in one or more

newspapers having a combined general circulation in the counties having land in

the district. Such notice must be at least 6 inches square in size and shall not be

placed in that portion of the newspaper where legal notices and classified

advertisements appear.

The District is at a point well beyond “proposing” to finance its land purchase, vet to the
knowledge of the Concerned Citizens the District has not yet published the truth-in-borrowing
statement required under Subsection (2)(c), above.

Chapter 97-258, Laws of Florida, codified in part at Section 373.45924 of Florida
Statutes, provides increased oversight and accountability of the District in its responsibility to
implement Everglades programs and activities. The law created a joint legislative committee on
Everglades oversight and increased financial accountability of the District by requiring the
District to disclose certain information when it proposes to incur debt.

Clearly, the Legislature intended that the District would publish the truth-in-borrowing
statement prior to the COPs validation hearing. The District is most definitely past the
“proposing to borrow” stage.

One purpose of this COPs validation proceeding is for this Court to settle — literally for

once and for all — whether the proceedings authorizing the District’s COPs were valid. If the

Legislature has required the District to publish a truth-in-lending statement, and the District has
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not published the statement, then the District has not strictly complied with a material procedural
requirement of Florida Statutes. The COPs cannot be validated.

V. The COPs will be invalid, if issued, because they will violate the public-
purpose requirements of Article VII, Section 10, of the state constitution.

The Concerned Citizens adopt and incorporate herein the argument in the brief by New
Hope Sugar Company and Okeelanta Corporation entitled “Opposition to Validation of Bonds
and Motion to Set Discovery and Hearing Schedule of New Hope Sugar Company and Okeelanta
Corporation” served on December 11, 2008, pertaining to the violation of the public-purpose
requirements of Article VII, Section 10 of the state constitution if the proposed COPs are issued.
The Concerned Citizens reserve their right to assert a defense based on Section 10 of Article VII,

both at the hearing on this action and on appeal.

RESPECTFULLY SUBMITTED this 3rd day of February, 2009.

J. MICHAEL HUEY

Florida Bar No. 130971

PETER ANTONACCI

Florida Bar No. 280690
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Tallahassee, Florida 32301
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STATE v. SCHOOL BD. OF SARASOTA COUNTY

Fla. 549

Cite as 561 So.2d 549 (Fla. 1990)

relevant to show the extent of the wounds
which the victim suffered which was in
turn relevant to the issue of premeditation.
While this claim was preserved for appel-
late review, it is well established that coun-
sel need not raise every nonfrivolous issue
revealed by the record. See Jones .
Barnes, 463 U.S. 745, 108 S.Ct. 3308, 77
L.Ed.2d 987 (1983). One of appellate coun-
sel’s responsibilities is to “winnow out”
weaker arguments on appeal and to focus
upon those most likely to prevail. Smith v.
Murray, 477 US. 527, 106 S.Ct. 2661, 91
L.Ed.2d 434 (1986). This Court has consist-
ently held that simply because photographs
are offensive or such as “might tend to
inflame the jury,” they are nevertheless
admissible as long as they are relevant.
Henderson v. State, 463 So.2d 196 (Fla.),
cert. denied, 473 U.S. 916, 105 S.Ct. 3542,
87 L.Ed.2d 665 (1985). Photographs must
only be excluded when they demonstrate
something so shocking that the risk of prej-
udice outweighs its relevancy. Alford ».
State, 307 So0.2d 433 (Fla.1975), cert. de-
nied, 428 US. 912, 96 S5.Ct. 3227, 49
L.Ed.2d 1221 (1976). With respect to this
argument, Provenzano falls short on both
prongs of the test prescribed by Strick-
land v. Washington.

[16] Finally, Provenzano argues that
his appellate counsel was ineffective for
failing to argue that the jury’s sentencing
responsibility was diminished in violation of
Caldwell v. Mississippi, 472 U.S. 320, 105
S.Ct. 2633, 86 L.Ed.2d 231 (1985). Counsel
cannot be deemed ineffective for failing to
argue this point because no objections were
made to the comments which are now said
to violate Caldwell. The United States Su-
preme Court has recently held that in order
to make this contention, an appropriate ob-
jection must be made. Dugyer v. Adams,
489 U.S. 401, 109 S.Ct. 1211, 103 L.Ed.2d
435 (1989).

Remaining Claims

Provenzano's remaining claims are with-
out merit and need not be discussed.

Conclusion

We affirm the order denying the motion
for postconviction relief. However, the
state attorney shall disclose to Provenza-

no’s attorney those portions of his file cov-
ered by chapter 119 as interpreted in State
v. Kokal, 562 So.2d 324 (F1a.1990). The-
two-year time limitation of Florida Rule of
Criminal Procedure 3.850 shall be extended
for sixty days from the date of such disclo-
sure solely for the purpose of providing
Provenzano with the opportunity to file a
new motion for postconviction relief predi-
cated upon any claims under Bredy v. Ma-
ryland, 373 U.S. 83, 83 S.Ct. 1194, 10
L.Ed.2d 215 (1963), arising from the disclo-
sure of such files. In this manner, Proven-
zano will be placed in the same position as
he would have been if such files had been
disclosed when they were first requested.
The petition for habeas corpus is denied.
The stay of execution is also vacated, al-
though the death warrant which prompted
these proceedings has long since expired.

It is so ordered.

EHRLICH, CJ., and OVERTON,
McDONALD, SHAW, BARKETT,
GRIMES and KOGAN, JJ., concur.
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ground lease of school land to not-for-profit
entities, boards’ leaseback of facilities to be
constructed, and trust agreements convey-
ing entities’ lease rights to trustees that
were to market bonds and disburse funds
to finance construction. The Circuit Court,
Sarasota, Collier, and Orange Counties,
Stephen L. Dakan, Charles T. Carlton, and
W. Rogers Turner, JJ., validated obli-
gations. State appealed. The Supreme
Court held that: (1) boards could bring
action to validate leases and trust agree-
ment, and (2) referendum approval of
bonds was not required.

Affirmed.

McDonald, J., dissented and filed opin-
jon in which Overton, J., concurred.

1. Schools €¢=97(4'2)

Statute permitting political subdivision
to bring circuit court action to determine
authority to incur bonded debt permitted
school boards to bring action to validate
ground leases of their land to not-for-profit
entities, boards’ leaseback of facilities to be
constructed, and trust agreements convey-
ing entities’ lease rights to trustees that
were to market bonds and disburse funds
to finance construction of facilities.
West's F.S.A. § 75.02.

2. Schools ¢=97(4)

Bonds that financed construction of
school facilities on property leased to not-
for-profit entities that leased facilities to
school boards and conveyed lease rights to
bond trustees were not payable from ad
valorem taxation and did not need to be
approved by referendum; obligations were
not supported by pledge of ad valorem

taxation. West's F.S.A. Const. Art. 7,
§ 12, West's F.S.A. §§ 23023, 230-
23(9Xb)5.

Earl Moreland, State Atty., and Henry E.
Lee, Asst. State Atty., Twelfth Judicial Cir-
cuit, and Michael Moran of Joy, Gause,
Genson & Moran, Sarasota, Joseph P. D’Al-

1. In the case of Sarasota County, tax-exempt
bonds up to $135,000,000; in the case of Collier
County, tax-exempt certificates of participation
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essandro, State Atty., and Michael J. Prov-
ost, Asst. State Atty., Twentieth Judicial
Circuit, Naples, Lawson Lamar, State
Atty., and Carol Levin Reiss, Asst. State
Atty., Ninth Judicial Cireuit, Orlando, for
appellant.

Robert L. Nabors of Nabors, Giblin &
Nickerson, Tallahassee, and A. Lamar Mat-
thews, Jr. and Theodore C. Eastmoore of
Williams, Parker, Harrison, Dietz & Get-
zen, Sarasota, for appellee School Bd. of
Sarasota County.

Joseph L. Shields, Gen. Counsel, and
Dale S. Recinella, Sp. Counsel of Ruden,
Barnett, McClosky, Smith, Schuster & Rus-
sell, P.A., Tallahassee, amicus curiae for
Florida School Boards Ass’n, Inc.

Robert O. Freeman of Squire, Sanders &
Dempsey, Jacksonville, amicus curiae for
School Dist. of St. Lucie County.

Daniel U. Livermore, Jr. of Livérmore,
Klein & Lott, P.A., Jacksonville, and James
H. Siesky, Siesky & Lehman, P.A., Naples,
for appellee School Bd. of Collier County.

Marguerite H. Davis of Katz, Kutter,
Haigler, Alderman, Davis, Marks & Rut-
ledge, P.A., and Joseph L. Shields, Gen.
Counsel, Florida School Boards Ass'n, Inc.,
Tallahassee, for appellee Florida School
Boards Ass’n.

CORRECTED OPINION

PER CURIAM.

We review three final judgments validat-
ing certain obligations! pursuant to chap-
ter 75, Florida Statutes (1989). We have
jurisdiction. Art. V, § 3(b)(2), Fla. Const,;
§ 75.08, Fla.Stat. (1989). We affirm the
final judgments.

Pursuant to resolutions, the School
Boards of Sarasota, Collier and Orange
Counties (boards) entered into agreements
supporting the bonds and certificates of
participation (bonds) under review. These
agreements provide for the lease of public
land owned by the boards to not-for-profit
entities (by way of ground leases), the con-

up to $47,500,000; in the case of Orange County
(No. 75,154), tax-exempt bonds up to $230,000,-
000.
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struction or improvement of public edu-
cational facilities upon the leased lands and
the annual leaseback of the facilities to the
respective school boards (by way of facili-
ties leases), and the corveyance of the
lease rights of the not-for-profit entities ?
to trustees (by way of trust agreements).
The trustees are to market the bonds and
disburse funds to finance construction of
the facilities. Title to the public lands re-
mains in the respective school boards. Ti-
tle to the facilities constructed with the
proceeds of the bonds passes to the respec-
tive school boards at the end of the term of
the ground lease. In the cases of Sarasota
County and Collier County, the ground-
jease term is up to thirty years. In the
case of Orange County, the ground-lease
term is fifteen years.

Money from several sources, including
ad valorem taxation, will be used to make
the annual facilities’ lease payments.3 If,
in any year, a board does not appropriate
money to pay the lease, the board's obli-
gations terminate without penalty and it
cannot be compelled to make payments.
The board then has two options. It may
purchase the facilities and terminate the

2. Appellee Florida School Boards Association,
Inc. is one such not-for-profit entity.

3. The boards have identified four revenue
sources for lease payments: (1) monies paid to
them from Florida's Educational Finance Pro-
gram; (2) monies derived from the Public Edu-
cation Capital Qutlay and Debt Service Trust
Fund; (3) monies received from the local
government infrastructure sales surtax levied
pursuant to section 212.055(2) (1989), Florida
Statutes (1989); and (4) to the extent not paid
from the foregoing sources, up to one-half of
the boards’ receipts from the levy of up to two
mills of capital outlay millage, authorized by
section 236.25(2), Florida Statutes (1989), to pay
lease-purchase obligations. The first three
sources are non-ad valorem sources; the fourth
is from ad valorem taxes.

4. For a discussion of the “nonappropriation
mechanism” as a device to permit financing of

essential governmental functions consistent .

with constitutional debt limitations, see Note,
State and Municipal Lease-Purchase Agree-
ments: A R t, 7 Harv.J.L. & Pub.Pol'y
521 (1984) (authored by Reuven Mark Bisk).

5. Section 75.02, Florida Statutes (1989), pro-
vides:

ground lease. Alternatively, it may surren-
der possession of the facilities and lands
for the remainder of the ground-lease term
and is free to substitute other facilities for
those surrendered. The trustee may relet
the facilities for the remainder of the leas-
es’ term or sell its interest in the leases to
generate revenue to pay bondholders. As
an additional precaution, insurance has
been purchased for the benefit of bondhold-
ers to cover the risk of insufficient reve-
nue. Amounts received in excess of that
owed to bondholders must be paid to the
board as ground rent.

[1] We are presented with two basic
issues: whether the agreements at issue
here may be validated pursuant to chapter
75, Florida Statutes (1989), and, if so,
whether article VII, section 12, Florida
Constitution (1968), requires referendum
approval for the bonds’ validation.

Section 75.02 provides that a political
subdivigion of the state may determine its
authority to incur bonded debt by filing a
complaint in circuit court’ In State w.
City of Daytona Beach, 431 So0.2d 981 (Fia.
1983), we held that the city’s complaint to

Plaintiff.—Any county, municipality, taxing
district or other political district or subdivi-
sion of this state, including the governing
body of any drainage, conservation or recla-
mation district, and including also state agen-
cies, commissions and departments autho-
rized by law to issue bonds, may determine its
authority to incur bonded debt or issue certifi-
cates of debt and the legality of all proceed-
ings in connection therewith, including as-
sessment of taxes levied or to be levied, the
lien thereof and proceedings or other reme-
dies for their collection. For this purpose a
complaint shall be filed in the circuit court in
the county or in the county where the munici-
pality or district, or any part thereof, is locat-
ed against the state and the taxpayers, proper-
ty owners, and citizens of the county, munici-
pality or district, including nonresidents own-
ing property or subject to taxation therein. In
actions to validate bonds or certificates of
debt issued by state agencies, commissions or
departments, the complaint shall be filed in
the circuit court of the county where the pro-
ceeds of the bond issue are to be expended, or
where the seat of state government is situated,
and shall be brought against the state and the
taxpayers, property owners and citizens there-
of, including nonresidents owning property or
subject to taxation therein.

(Emphasis added.)
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validate an “interlocal agreement” ¢ pursu-
ant to chapter 75 was proper because the
agreement was evidence of the city’s in-
debtedness to pay designated revenues to
assist in servicing bonds which the interlo-
cal agreement supported. In the instant
cases, likewise, the supporting agree-
ments—the facilities and ground leases and
the trust agreements—are evidence of the
boards’ indebtedness. They constitute obli-
gations of the boards, so long as funds are
appropriated, to pay the designated reve-
nues to the trustees to assist in servicing
the bonds. Jd. at 982.

Appellant argues that the benefits of
chapter 75 validation proceedings are con-
ferred on political subdivisions of the state,
not private parties. The state asserts that
it is the not-for-profit entities and trustees,
rather than the school boards, who are
employing chapter 75 procedures to im-
press the court’s imprimatur upon this type
of “creative” bond financing. We rejected
this argument in State v. Brevard County,
539 So.2d 461 (F1a.1989). We accordingly
find that the boards are proper plaintiffs
within the meaning of section 75.02.

{21 Regarding the bonds’ validity, the
issue presented is whether a referendum is
required by article VII, section 12 of the
Florida Constitution (1968). We conclude
that because these obligations are not sup-
ported by the pledge of ad valorem taxa-
tion, they are not “payable from ad valo-
rem taxation” within the meaning of article
VII, section 12, and referendum approval is
not required.’

In State v. Miami Beach Redevelopment
Agency, 392 So.2d 875 (F1a.1980), we inter-
preted the words “payable from ad valorem

6. The interlocal agreement provided that the
city guaranteed to the county certain payments
each fiscal year in order to support county reve-
nue bonds. The bonds that the agreement sup-
ported had been validated in a separate earlier
proceeding.

7. Article VII, section 12 of the Florida Constitu-
tion, provides:

Local bonds.—Counties, school districts,
municipalities, special districts and local gov-
ernmental bodies with taxing powers may is-
sue bonds, certificates of indebtedness or any
form of tax anticipation certificates, payable
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taxation” in article VII, section 12 and held
that 2 referendum is not required when
there is no direct pledge of the ad valorem
taxing power. We noted that although
contributions may come from ad valorem
tax revenues: “What is critical to the con-
stitutionality of the bonds is that, after the
sale of the bonds, a bondholder would have
no right, if [funds] were insufficient to
meet the bond obligations ... to compel by
judicial action the levy of ad valorem taxa-
tion.... [TThe governing bodies are not
obliged nor can they be compelled to levy
any ad valorem taxes in any year.” Id. at
898-99. The agreements here, as in Migmi
Beach, although supported in part by ad
valorem revenues, expressly provide that
neither the bondholders nor anyone else
can compel use of the ad valorem taxing
power to service the bonds.

In State v. Brevard County, 539 So.2d
461 (F1a.1989), we interpreted the “matur-
ing more than twelve months after is-
suance” language of article VII, section 12.
The Brevard agreements provided tradi-
tional lease remedies and preserved the
county’s right, in adopting its annual bud-
get, to terminate the lease without further
obligation. We held that article VII, sec-
tion 12 was not violated. As in Brevard,
the agreements here give the boards free-
dom to decide anew each year, burdened
only by lease penalties, whether to appro-
priate funds for the lease payments.

The state’s fall-back position is that if an
approving referendum is not constitutional-
ly required, section 230.23(9)(b)5., Florida
Statutes (1989), mandates a referendum in
this instance.® We disagree. The perti-

from ad valorem taxation and maturing more
than twelve months after issuance only:

(a) to finance or refinance capital projects
authorized by law and only when approved by
vote of the electors who are owners of free-
holds therein not wholly exempt from taxa-
tion; or

(b) to refund outstanding bonds and inter-
est and redemption premium thereon at a
lower net average interest cost rate.

8. Section 230.23, Florida Statutes (1989), in rele-
vant part provides:

230.23 Powers and duties of school board.

—The school board, acting as a board, shall
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nent statutory section is a general grant of
power to school boards with a proviso that
if “the rental is to be paid from funds
received from ad valorem taxation and the
agreement is for a period greater than 12
months, an approving referendum must be
held.” We view the referendum require-
ment in this section as no more than a
codification of the referendum requirement
set forth in the constitution.

The state contends that County of Volu-
sia v. State, 417 So0.2d 962 (F1a.1982), pre-
cludes validation in this instance. We dis-
agree. In Volusia, the obligations were
supported by the pledge of all legally avail-
able unencumbered revenues other than ad
valorem taxation, along with a promise to
fully maintain the programs and services
which generated the non-ad valorem reve-
nue. We held that referendum approval
was required because the interrelated
promises “in effect constitutes a promise to
levy ad valorem taxes.” /d. at 971. The
instant case is not analogous. We have
here no interrelated promises which will
inevitably lead to an increase in ad valorem
taxation.

The state in addition argues that vali-
dation is precluded by Nokrr v. Brevard
County Educational Facilities Authority,
247 So.2d 304 (Fla.1971). In Nohrr, we
held that a bond-supporting agreement
which granted a mortgage with right of
foreclosure violated the predecessor to arti-
cle VII, section 12, absent an approving
referendum. The rationale of Nohrr does
not apply to the instant case. There is no
mortgage with right of foreclosure.® Here
the bondholders are limited to lease reme-
dies and the annual renewal option pre-

exercise all powers and perform all duties
listed below:

(9) SCHOOL PLANT....
(b) 'Sites, buildings, and equipment.—

5. Enter into leases or lease-purchase
agreements, in accordance with the require-
ments and conditions provided in s. 235.-
056(3), with private individuals or corpora-
tions for the rental of necessary grounds and
educational facilities for school purposes or
of educational facilities to be erected for
school purposes. Current or other funds au-
thorized by law may be used to make pay-

serves the boards’ full budgetary flexibili-
ty.

Appellees, in addition to asking us to
validate these bonds, invite us to reinstitute
the “essential governmental function” ref-
erendum-exception first enunciated in Ta-
pers v. Pichard, 124 Fla. 549, 169 So. 39
(1936). We rejected the exception in State
v. County of Dade, 234 So.2d 651 (Fla.
1970), and decline to reinstate it here.

Qur approval of these financing arrange-
ments does not constitute an endorsement
of the bonds and certificates of indebted-
ness to be issued. Questions of business
policy and judgment are beyond the scope
of judicial interference and are the respon-
sibility of the issuing governmental units.
Town of Medley v. State, 162 So.2d 257
(Fla.1964).

We affirm the judgments of validation.
It is so ordered.

EHRLICH, CJ., and SHAW,
BARKETT, GRIMES and KOGAN, JJ.,
coneur.

McDONALD, J., dissents with an
opinion, in which OVERTON, J., concurs.

McDONALD, Justice, dissenting.

Today the Court approves form over sub-
stance. The financial schemes employed in
these cases are the equivalent to the is-
suance of bonds and pledging ad valorem
taxes to support them. Thus, I totally
disagree that the bonds in question can be
approved without a referendum from the
owners of freeholds as required by article
V11, section 12 of the Florida Constitution.

ments under a lease-purchase agreement.
Notwithstanding any other statutes, if the
rental is to be paid from funds received from
ad valorem taxation and the agreement is for
a period greater than 12 months, an approv-
ing referendum must be held.

9, In the case of Orange County, the not-for-prof-
it entity intends to mortgage its leasehold inter-
est in the facilities as security for the bonds.
Since the mortgage does nothing to encumber
the interest of the school board, it is insignifi-
cant to the resolution of whether a referendum
is required. In this regard, Orange County is no
different from the companion cases.
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I believe it pure sophistry to say that
“these obligations are not supported by the
pledge of ad valorem taxation.” Majority
at 552. If ad valorem taxes are not levied
and paid each year for the duration of the
agreements the school boards default not
only all interest acquired under the agree-
ment for the remainder of the agreement,
but they also lose the right to use the
preowned property for the remainder of
the agreement. Never before have we ap-
proved 2 nonreferendum bond where ad
valorem taxes have been involved to the
extent they are involved in these cases. By
approving these financing agreements we
have approved a method of nullifying the
provisions of article VII, section 12, Florida
Constitution.

It is true that in State v. Miami Beach
Redevelopment Agency, 392 So.2d 875
(Fla.1980), we approved a bond supported
in part by ad valorem taxes. I hasten to
point out, however, that the extent of that
pledge was the fax increment created by
the development. These bonds, on the oth-
er hand, come from existing ad valorem tax
sources, and the schools do not increase the
tax base. State v. Miami Beach Redevel-
opment stated:

What is critical to the constitutionality of

the bonds is that, after the sale of bonds,

a bondholder would have no right, if the

redevelopment trust fund were insuffi-

cient to meet the bond obligations and
the available resources of the county or
city were insufficient to allow for the
promised contributions, to compel by ju-
dicial action the levy of ad valorem taxa-
tion,

392 So.2d at 898. That same court in the

same opinion, however, also said:

On the other hand, when a project is
financed by the sale of bonds to be re-
paid with revenues produced by the
project supplemented by governmental
funds derived from ad valorem taxation,
an approving vote of the electorate is
required.

{Iln no instance has this Court upheld

the pledge of gross revenue of a facili-

ty coupled with a supporting pledge of
ad valorem taxes. When gross reve-
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nues have been pledged with collateral
support for operating the facility, the
supporting revenues pledged have al-
ways been derived from sources other
than ad valorem levies.

State v». Halifax Hospitel District, 159

So.2d 231, 233 (F1a.1963).

Id. at 897-98.

These financing schemes are secured by
a pledge of ad valorem taxes, at least on a
year-by-year basis. This contrasts with the
financing plan approved in State v. Bre-
vard County, 539 So.2d 461 (Fla.1989),
where ad valorem taxes were not a part of
the financing agreement. If certificates
are secured by a pledge of ad valorem
taxes, they are bonds and must be ap-
proved by the voters. Klein v. City of
New Smyrna Beach, 152 So.2d 466 (Fla.
1963).

In practical effect a school board must
levy, collect, and pay ad valorem taxes or
forfeit its ability to supply a school plant.
No school board will do that. When this
circumstance exists, the realities of the sit-
uation should supercede the technical ina-
bility to require the levy of ad valorem
taxes. As we did in Volusia County v.
State, 417 So.2d 968 (F1a.1982), we should
require approval of the affected ad valorem
taxpayers before these financial arrange-
ments obtain approval from this Court.

OVERTON, J., concurs.
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Alternative Financing for Potential Major Land Purchase

In spite of reductions in the projects mentioned above, the District’s budget shows a net
increase because it includes $1.7 billion in anticipated proceeds from certificates of
participation (COPs) which are expected to be issued in FY2009. This amount is for the
potential purchase of approximately 180,000 acres of land for Everglades Restoration. The
annual debt service on this COP issuance is expected to be about $100 million annually. The
District has used this funding source before to expedite the construction of Everglades projects.
As with the first COPs, issued in November 2006, the District would fund the debt service on
the new COP issuance using both the ad valorem property tax revenues committed to the
Comprehensive Everglades Restoration Plan {CERP) annually, and the millage that is levied
within the Okeechobee Basin to implement the provisions of the Everglades Forever Act. Some
reductions were made in various programs in order to re-direct ad valorem funds to debt service
for this unprecedented land purchase opportunity. As of the budget adoption on October 1,
2008, contract negotiations were still underway on this potential historic real estate transaction.

Adequate Reserves

In 2008 the District established specific reserves as part of preparation for future hurricane
season events. The District’s FY2009 budget includes $10.4 million in reserves for hurricane
response and $5 million for additional fuel costs to pump water during tropical storm events.
This is in addition to contingency reserves of $7.7 million for other emergencies, unexpected
expenditures or decreases in projected revenues. District reserves are at about the same level as
last year in spite of reductions in operating revenues.

Staffing Level Considerations

After careful review of the District’s existing full-time staffing resources and requirements for
the new fiscal year it was determined that it made good business sense to replace some
contractors with Full-Time Equivalent (FTE) employees for long-term mission critical work.

In FY2009, the approved budget includes an additional 20 new staff positions, bringing its FTE
total to 1,828. These new positions will primarily support telemetry equipment installation and
maintenance, water quality monitoring and water use permitting activities. These employees will
replace the need for outside contractors working on core, long-term functions, at an estimated
$1.4 million savings and cost-avoidance to the District this year.

Regulatory and Legislative Issues

As a regional governmental agency created by the Florida Legislature in 1949, the South Florida
Water Management District’s roles and responsibilities are defined and greatly impacted by
changes in regulatory and legislative actions. Key examples include passage of the Everglades
Forever Act (EFA) in 1994 which mandated the construction of six stormwater treatment areas
to reduce phosphorus levels from stormwater run-off and other sources before it enters the
Everglades. In 2003, the Florida Legislature amended the EFA to authorize implementation of
the initial phase of the Long-Term Plan, provide funding to continue water quality restoration
in the Everglades, and clarified the law to allow funds to be spent on additional water quality
improvements. The Long-Term Plan’s initial 13-year phase {(FY2003-FY2016) includes
stormwater treatment area enhancement construction, operation, maintenance, and monitoring
of the Everglades Construction Project.

South Florida Water Management District Fiscal Year 2009 Budget Document
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e Annual lease payments (debt service) are made by the government agency solely from its “legally available
revenue” to the corporation, which the corporation then uses to make payments to the certificate holders.

s After the certificates have been entirely repaid, the local government typically has the option to purchase the
capital project it has been leasing for a nominal cost from the corporation.

(COPS can only be used to finance capital costs related to construction or acquisition and may not be used to
finance ongoing operating costs).

Financial Ratings

The District enjoys favorable ratings on its bonds. The Special Obligation Bonds are rated AAA/A+ by Standard &
Poor's, AAA/A- by Fitch, and Aaa/A1 by Moody's. The COPs are rated AAA/AA+ by Standard and Poor’s, AAA/AA-
by Fitch and Aaa/Aal by Moody's. A bond rating indicates the investment quality of the bonds which is based on
an assessment of the economic and financial condition of the agency, and is reflective of the overall managerial
expertise of the agency. The District continuously strives to maintain this superior bond rating for its obligations in
order to realize more favorable borrowing costs.

The District’s current debt and its impact on the FY2009 operating budget is shown in the following table:

Impact on Current Operating Budget

Outstanding as Fiscal Year = © Principal Due - - Interest Dus .~ Total FY2009

Existing Debt f ot QOriginal Issue 9/30/2008 of Maturity in FY2009 - in FY2008 Reguirement
Major Fund - Acceler8 [COPs}
COPs 546,120,000 538,445,000 2037 9,015,000 26,268,594 35,283,594
Major Fund - Okeechobee Basin
Bank Loan 4,827,374 2,068,874 201 689,625 63,620 753,245
Non-Major Funds
2002 Refunding 23,810,000 17,495,000 2016 1,935,000 609,614 2,544,614
2003 Refunding 34,550,000 28,830,000 2016 3,040,000 1,330,557 4,370,557
Bank Loan 8,000,000 5,714,286 2013 1,142,857 216,000 1,358,857
Sub-Total 66,360,000 52,039,286 6,117,857 2,156,171 8,274,028

15,822,482 28,488,385 44,310,867

592,553,160

617,307,374

Future Debt and Implications for the Budget

As of this writing, the District is in the process of negotiating the acquisition of the land and assets of the U. S.
Sugar Corporation, at an estimated cost of $1.75 billion. This acquisition, unprecedented for the District in its size
and scope, would be considered a major milestone in the protection and restoration of the Everglades. Depending
on the outcome of negotiations, it is estimated that up to $1.7 billion of the cost could be financed through the
issuance of a second COP in FY2009. The District is statutorily authorized to use COPs as a financing mechanism,
pursuant to Section 373.584 of the Florida Statutes.

The annual debt service on the resulting COP issuance could be as much as $108 million. As with the first COPs,
issued in November 2006, the District would fund the debt service on this COP issuance using both the ad valorem
property tax revenues committed to CERP annually, and the millage that is levied within the Okeechobee Basin to
implement the provisions of the Everglades Forever Act.

South Florida Water Management District Fiscal Year 2009 Budget Document
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In the opinion of Edwards Angell Palmer & Dodge LLE Special Tax Counsel, based upon an analysis of existing law and assuming, among other matters,
compliance with certain covenants, the portion of the Basic Lease Payments designated and paid as interest to the Series 2006 Certificate holders is excluded from
gross income for Federal income tax purposes under the Internal Revenue Code of 1986. The portion of the Basic Lease Payments designated and paid as interest
to the Series 2006 Certificate holders is not a specific preference item for purposes of the Federal individual or corporate alternative minimum taxes, although
such portion of the Basic Lease Payments is included in adjusted current earnings when calculating corporate alternative minimum taxable income. However,
no opinion is expressed with respect to the Federal i tax conseq of any payments received with respect to the Series 2006 Certificates following
termination of the Master Lease as a result of non-appropriation of funds or the occurrence of an event of default thereunder. Special Tax Counsel is also of the
opinion that the Series 2006 Certificates and the Series 2006 Lease and the interest portion of the Basic Lease Paymenis are exempt from laxation under the
existing laws of the State of Florida, except as to estate taxes and taxes imposed by Chapter 220, Florida Statutes, on interest, income or profits on debt obligations
owned by corporations, banks and savings associations; provided, however, that no opinion is expressed with respect to the payment or reporting of intangible
personal property tax following termination of the Master Lease. See “TAX EXEMPTION” herein.

$546,120,000
CERTIFICATES OF PARTICIPATION, SERIES 2006
Evidencing Undivided Proportionate Interests of the Owners
thereof in Basic Lease Payments to be Made by the Governing Board of the
SOUTH FLORIDA WATER MANAGEMENT DISTRICT,
As Lessee, Pursuant to a Master Lease Purchase Agreement
with South Florida Water Management District Leasing Corp., as Lessor

Dated: Date of Delivery Due: October 1, as shown on inside cover page

The Certificates of Participation, Series 2006 (the “Series 2006 Certificates”) offered hereby evidence undivided proportionate interests in Basic Lease
Payments (defined herein) to be made by the Governing Board (the “Governing Board”) of the South Florida Water Management District (the “District”),
pursuant to a Master Lease Purchase Agreement, dated as of November 1, 2006 (the “Master Lease”), by and between the South Florida Water Management
District Leasing Corp., a not-for-profit Florida corporation (the “Corporation®), as lessor, and the Governing Board, as lessee, as supplemented by Schedule 2006
dated as of November 1, 2006 by and between the Governing Board and the Corporation (collectively, the “Series 2006 Lease”). The Series 2006 Lease will be
entered into, and the Series 2006 Certificates are being issued, to (i) provide for the lease-purchase financing of the acquisition, construction, installation and
equipping of certain facilities and improvements to land for the restoration, protection and preservation of the Everglades ecosystem pursuant to the Acceler8
Project as further described herein; (ii) refinance certain interim financings of the District; and (iii) pay certain costs of issuance of the Series 2006 Certificates,
including the premium on a financial guaranty insurance policy. The Corporation has assigned the Basic Lease Payments and substantially all of its interest in
the Series 2006 Lease to Deutsche Bank National Trust Company, Charlotte, North Carolina, as trustee (the “Trustee”) pursuant to the Series 2006 Assignment
Agreement (as defined herein). See “THE MASTER LEASE PROGRAM” herein.

The Series 2006 Certificates will be issued in fully registered form registered in the name of Cede & Co., as nominee for The Depository Trust Company, New
York, New York (“DTC™). Individual purchases of Series 2006 Certificates will be made in denominationa of $5,000 or any integral multiple thereof. The Series
2006 Certificates are being issued pursuant to the provisions of a Master Trust Agreement, as supplemented by the Series 2006 Supplemental Trust Agreement,
each dated as of November 1, 2006 by and between the Corporation and the Trustee. The interest portion of the Basic Lease Payments represented by the Series
2006 Certificates is payable on October 1 and April 1 of each year, commencing April 1, 2007. The principal and interest portions of the Basic Lease Payments
evidenced by the Series 2006 Certificates will be paid by the Trustee to Cede & Co., as nominee for DTC and registered owner of the Series 2006 Certificates,
subsequently disbursed to DTC participants and thereafter, to the beneficial owners of the Series 2006 Certificates, all as further described in this Offering
Statement. See “THE SERIES 2006 CERTIFICATES - Book-Entry-Only System” herein.

The principal portions of the Basic Lease Payments represented by the Series 2006 Certificates are subject to optional, mandatory sinking fund and
extraordinary prepayment prior to maturity as described herein.

THE GOVERNING BOARD IS NOT LEGALLY REQUIRED TO APPROPRIATE MONEYS TO MAKE LEASE PAYMENTS (AS DEFINED HEREIN).
LEASE PAYMENTS ARE PAYABLE FROM FUNDS APPROPRIATED BY THE GOVERNING BOARD FOR SUCH PURPOSE FROM CERTAIN AVAILABLE
FUNDS AUTHORIZED BY LAW AND REGULATIONS OF THE STATE OF FLORIDA. NEITHER THE DISTRICT, THE GOVERNING BOARD, THE °
STATE OF FLORIDA, NOR ANY POLITICAL SUBDIVISION OR AGENCY THEREOF IS OBLIGATED TO PAY, EXCEPT FROM GOVERNING BOARD
APPROPRIATED FUNDS, ANY SUMS DUE UNDER THE SERIES 2006 LEASE FROM ANY SOURCE OF TAXATION, AND THE FULL FAITH AND CREDIT
OF THE DISTRICT, THE GOVERNING BOARD, THE STATE OF FLORIDA OR ANY POLITICAL SUBDIVISION OR AGENCY THEREOF IS NOT PLEDGED
FOR PAYMENT OF SUCH SUMS DUE THEREUNDER. SUCH SUMS DO NOT CONSTITUTE AN INDEBTEDNESS OF THE DISTRICT, THE GOVERNING
BOARD, THE STATE OF FLORIDA OR ANY POLITICAL SUBDIVISION OR AGENCY THEREOF WITHIN THE MEANING OF ANY CONSTITUTIONAL
OR STATUTORY PROVISION OR LIMITATION. NEITHER THE CORPORATION, THE TRUSTEE, NOR THE SERIES 2006 CERTIFICATE HOLDERS
MAY COMPEL THE LEVY OF ANY AD VALOREM TAXES BY THE DISTRICT, THE GOVERNING BOARD, THE STATE OF FLORIDA OR ANY POLITICAL
SUBDIVISION OR AGENCY THEREOF TO PAY ANY SUMS, INCLUDING THE BASIC LEASE PAYMENTS, DUE UNDER THE SERIES 2006 LEASE. SEE
“RISK FACTORS” HEREIN.

The scheduled payment of the principal and interest portions of Basic Lease Payments represented by the Series 2006 Certificates, when due, will be
insured by a financial guaranty insurance policy to be issued by Ambac Assurance Corporation concurrently with the delivery of the Series 2006 Certificates. See
“FINANCIAL GUARANTY INSURANCE POLICY” herein.

Ambac

SEE THE INSIDE COVER PAGE FOR THE MATURITIES, PRINCIPAL AMOUNTS, INTEREST RATES, YIELDS AND INITIAL CUSIP NUMBERS
FOR THE SERIES 2006 CERTIFICATES.

This cover page contains certain information for quick reference only. It is not, and is not intended to be, a summary of this transaction. Investors must
read the entire Offering Statement to obtain information essential to the making of an informed investment decision.

The Series 2006 Certificates are offered when, as and if delivered and received by the Underwriters, subject to the approving legal opinion of Edwards Angell
Palmer & Dodge LLE West Palm Beach, Florida, Special Tax Counsel, and certain other conditions. Certain legal matters will be passed on for the Governing
Board and the Corporation by Sheryl Wood, Esquire, General Counsel, and for the Underwriters by their Co-Counsel, Moskowitz, Mandell, Salim & Simouwitz, PA.,
Fort Lauderdale, Florida, and the Law Offices of Steve E. Bullock, PA., Miramar, Florida. Public Financial Management, Inc., Orlando, Florida is the Financial
Advisor to the District. It is expected that the Series 2008 Certificates will be available for delivery through the facilities of DTC in New York, New York on or about
November 15, 2006.

Citigroup
Goldman, Sachs & Co. Morgan Stanley & Co. Incorporated
Lehman Brothers UBS Investment Bank
Merrill Lynch & Co.
Estrada Hinojosa & Company;, Inc. M.R. Beal & Company
Loop Capital Markets, LL.C Raymond James & Associates, Inc.

RBC Capital Markets
The date of this Offering Statement is October 26, 2006.



supplemented by the Series 2006 Supplemental Trust Agreement dated as of November 1, 2006
(the “Series 2006 Supplemental Trust Agreement” and, together with the Master Trust
Agreement, the “Trust Agreement”) by and between the Corporation and Deutsche Bank
National Trust Company, Charlotte, North Carolina, as trustee (the “Trustee”). The Corporation
has assigned substantially all of its interest in the Series 2006 Lease to the Trustee pursuant to
the Series 2006 Assignment Agreement (as defined herein).

The scheduled payment of the principal and interest portions of Basic Lease Payments
represented by the Series 2006 Certificates, when due, will be guaranteed under a financial
guaranty insurance policy (the “Financial Guaranty Insurance Policy™) to be issued by Ambac
Assurance Corporation (the “Insurer”) concurrently with the delivery of the Series 2006
Certificates. See “FINANCIAL GUARANTY INSURANCE POLICY” herein.

The District

The South Florida Water Management District (the “District”) is an agency of the State
of Florida (the “State”) and a water management district that is organized, exists and operates
pursuant to the Florida Water Resources Act of 1972, Chapter 373, Florida Statutes, as amended
(the “Act”). The District encompasses all or part of 16 counties in central and southern Florida,
including Broward, Miami-Dade, Palm Beach, Collier and Lee counties. The District’s primary
responsibility is to manage the water and related land resources within its jurisdiction. Pursuant
to the Act, the District is responsible for regional flood control, water supply and water quality
protection and ecosystem restoration management, within its territorial boundaries, including
without limitation restoring and cleaning up the Everglades ecosystem (the “Everglades”) in
accordance with the Comprehensive Everglades Restoration Plan and various Federal and State
statutes. The Governing Board acts as the governing body of the District. Various Federal, State
and local sources of revenue, including ad valorem taxes from the District’s area, are available to
the District for its operating and capital needs, as more fully described under “REVENUE
SOURCES OF THE DISTRICT” herein. See “THE DISTRICT” herein.

The Corporation

The South Florida Water Management District Leasing Corp. (the “Corporation”) is a
Florida not-for-profit corporation formed by the District in October 2005 for the primary purpose
of acting as lessor under the Master Lease with the Governing Board, including particularly for
the Acceler8 Project. The sole member of the Corporation is the Governing Board. The Board
of Directors of the Corporation consists of the members of the Governing Board and its officers
are Governing Board members and employees. See “THE CORPORATION” herein.

.The Comprehensive Everglades Restoration Plan — Acceler8 Project
Over 50 years ago, the US Army Corps of Engineers (the “Corps”) began construction of

an extensive system of canals, levees, dikes and reservoirs from south of Orlando to Florida Bay,
including the Everglades, to counteract the effects of hurricanes and droughts. The system had



approval by the Governor of the State. See “THE SERIES 2006 LEASE — Budget and Appropriation”
and “- Budget Subject to Approval of State Governor” herein.

Ad Valorem Taxation

The District is empowered to levy ad valorem taxes on real and tangible personal property
within the District. Although a source of revenues available for payment of the Series 2006
Certificates, ad valorem taxes do not secure the Series 2006 Certificates. See“REVENUE SOURCES
OF THE DISTRICT” and “AD VALOREM TAX PROCEDURES?” herein.

Five-Year Plan

In accordance with the provisions of the Act, in 1981 the District adopted a Five-Year Plan for
the acquisition of lands or interests therein for water management, water supply, and the conservation
and protection of water resources within the District. The District has, at least annually, re-adopted
and amended its Five-Year Plan. Most recently updated on March 1, 2006, the current Five-Year Plan
provides for a five-year facilities and work plan totaling approximately $3,713,887,583 and is expected
to be funded from Federal, State and local revenue sources, as well as additional Certificates issued
pursuant to the District’s master lease program, including the Series 2006 Certificates.

Florida Government Accountability Act

On May 5, 2006, the Florida Legislature passed the “Florida Government Accountability Act,”
(Chapter No. 2006-146, Laws of Florida 2006) (the “Sunset Act”), which was signed into law by
Governor Bush on June 9, 2006 and became effective on July 1, 2006. The Sunset Act creates
“Legislative Sunset Advisory Committees,” which are charged with conducting sunset reviews of
various State agencies, including the District. The District will be the subject of a sunset review on
July 1, 2008. Pursuant to the Sunset Act, an agency will be abolished on June 30 following the date of
sunset review unless the State Legislature votes to continue such agency. The Sunset Act also
provides that an agency may not be abolished unless the Legislature finds that adequate provision has
been made for the transfer to a successor agency of all the duties and obligations relating to bonds,
loans, promissory notes, lease-purchase agreements, installment sales contracts, certificates of
participation, master equipment financing agreements, or any other form of indebtedness such that the
security therefor and the rights of bondholders or holders of other indebtedness are not impaired.

In the event the District is dissolved, unless otherwise provided by law, the State Division of
Bond Finance would be assigned the task of carrying out all covenants contained in the Series 2006
Certificates and in the resolutions authorizing the issuance of the Series 2006 Certificates, and
performing all obligations required thereby. Additionally, the State or a designated State agency is
required under the Sunset Act to provide for the payment of the Series 2006 Certificates in accordance
with the terms thereof, the Series 2006 Lease and the Trust Agreement, until the Series 2006
Certificates, including interest thereon, are paid in full.
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slim on evaluation, the ALJ seems to have
looked at Jennifer’s dysthymic disorder,
attention deficit hyperactivity disorder,
and specific learning disorder together.
R. 11, 13. The ALJ did not err in doing
s0.

Fourth, Fontanez contends that the
Commissioner erred by failing to consider
the combined effect of Jennifer’s impair-
ments in determining whether her impair-
ment equaled a listing. To the extent that
the ALJ looked at Jennifer’s impairments
in determining whether she met, medically
equaled, or functionally equaled the List-
ings, he looked at her impairments in com-
bination. Fontanez’s real argument is that
the ALJ did not properly assess functional
equivalence in light of Jennifer’s impair-
ments, as previously discussed. The ALJ
did, however, properly considered the com-
bined effect of Jennifer’s impairments.

V1. CONCLUSION

For the reasons stated above, the de-
cision of the Commissioner should be
REVERSED and REMANDED under
Sentence Four for proceedings not in-
consistent with this opinion.

Failure to file written objections to the
proposed findings and recommendations in
this report pursuant to 28 U.S.C.
§ 636(b)(1) and Local Rule 6.02 within
eleven days of the date of its filing shall
bar an aggrieved party from a de movo
determination by the district court of is-
sues covered in the report, and shall bar
an aggrieved party from attacking the fac-
tual findings on appeal. Any party appeal-
ing this decision shall file and serve a copy
of the oral argument transeript.

Aug. 13, 2001.

w
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Herbert J. GRIMSHAW, Plaintiff,
v.

SOUTH FLORIDA WATER MANAGE-
MENT DISTRICT, Defendant.

No. 00-9134-CIV.

United States District Court,
S.D. Florida.

Feb. 7, 2002.

Employee of water management dis-
trict brought suit alleging violation of Age
Diserimination in Employment Act and re-
taliation. Water management district
moved to dismiss or, in alternative for
summary judgment, on ground of immuni-
ty from suit under Eleventh Amendment.
The District Court, Middlebrooks, J., held
that water management district was arm
of State of Florida entitled to Eleventh
Amendment immunity.

Motion granted.

1. Federal Courts €265

Eleventh Amendment immunity is not
waived or abrogated by the Age Discrimi-
nation in Employment Act (ADEA).
U.S.C.A. Const.Amend. 11; Age Discrimi-
nation in Employment Act of 1967, § 2 et
seq., 29 U.S.C.A. § 621 et seq.

2. Federal Courts €=265, 269, 270

Eleventh Amendment’s bar against
suits in federal courts extends to the state
and its instrumentalities, but it does not
extend to counties, municipal corporations,
or other political subdivisions of the state.
U.S.C.A. Const.Amend. 11.

3. Federal Courts &269

In deciding whether a state instru-
mentality may invoke the state’s immunity,
the inquiry focuses on the nature of the
entity created by state law in order to
determine whether it should be treated as
an arm of the state. U.S.C.A. Const.
Amend. 11.
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4. Federal Courts ¢=418

Whether particular agency is arm of
state entitled to Eleventh Amendment im-
munity is question of federal law, which
can be answered only after considering
provisions of state law that define agency’s
character. U.S.C.A. Const.Amend. 11.

5. Federal Courts <269

Following factors are relevant in de-
termining whether agency is entitled to
Eleventh Amendment immunity: (1) how
the state law defines the entity; (2) what
degree of control the state maintains over
the entity; (3) where the entity derives its
funds from; and (4) who is responsible for
judgments against the entity. U.S.C.A.
Const.Amend. 11. West's F.S.A. § 373.016.

6. Federal Courts €269

Regional water management district
was arm of State of Florida entitled to
Eleventh Amendment immunity; Florida
legislature defined districts as operating
under state control to perform state func-
tion with regional component, Florida ex-
ercised virtually absolute control over
district’s personnel, budget, policies and
operations, Florida provided substantial
portion of district’s funds and exercised
budget item control over all its resources,
and, as practical matter, state’s treasury
was directly implicated by any judgment
against district, both through budget and
importance to State’s future of maintain-
ing financial viability of district.

1. SFWMD was determined to be a state agen-
cy in the following cases: Nicholas G. Aumen,
Ph.D. v. South Florida Water Management Dis-
trict, Case No. 99-8928-Civ-Ryskamp
(S.D.Fla. Mar. 28, 2000); Miccosukee Tribe of
Indians of Florida v. United States, 980
F.Supp. 448 (S.D.Fla.1997); Bensch v. Metro-
politan Dade County, 952 F.Supp. 790
(S.D.Fla.1996); Indian Trials Water Control
District v. South Florida Water Management
District, et al., Case No. 96-8528-Civ-Rys-
kamp (S.D.Fla. Dec. 10, 1996). It was not

U.S.C.A. Const.Amend. 11; West’'s F.S.A.
Const. Art. 2, § 7, Wests FSA
§ 373.016.

7. Federal Courts €269

An arm of the state for purposes of
the Eleventh Amendment is an entity that
undertakes state functions and is political-
ly accountable to the state. U.S.C.A
Const.Amend. 11.

Isidro Manuel Garcia, Maria Kate Boeh-
ringer, Gareia, Elkins & Carbonell, West
Palm Beach, FL, for plaintiff.

James Edward Nutt, South Florida Wa-
ter Management District, West Palm
Beach, FL, for defendant.

ORDER ON MOTION TO DISMISS,
OR IN THE ALTERNATIVE,
SUMMARY JUDGMENT

MIDDLEBROOKS, District Judge.

I. INTRODUCTION

This is a case about federalism, govern-
mental structure and control, and water.
The issue presented is whether the South
Florida Water Management District (the
“District” or “SFWMD”) is immune from
suit in federal court by reason of the Elev-
enth Amendment to the United States
Constitution. The Judges of this district
have reached opposite conclusions concern-
ing this issue.! Moreover, in an unpub-

accorded immunity in the following cases:
Miccosukee Tribe of Indians of Florida v.
South Florida Water Management District et
al., Case No. 98-6056-Civ—Ferguson, 1999
WL 33494862 (S.D.Fla. Sept. 30, 1999); It
Corporation v. South Florida Water Manage-
ment District, 97-8872-Civ-Highsmith
(S.D.Fla. July 20, 1998); see also Thomas v.
South Florida Water Management District,
Case No 96-896-Civ—Fawsett (M.D.Fla.
March 23, 1998).
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lished opinion, the Eleventh Circuit found
it unnecessary to decide the dispute, com-
menting that whether the District should
be considered an arm of the state or a
political subdivision is a close question.
Miccosukee Tribe of Indians v. United
States, 163 F.3d 1359 (11th Cir.1998)(un-
published), cert. denied 528 U.S. 810, 120
S.Ct. 41, 145 L.Ed.2d 37 (1999); see also
Miccosukee Tribe of Indians of Florida v.
Florida State Athletic Comm'n, 226 F.3d
1226, 1233, n. 9 (11th Cir.2000). In this
case, however, the issue is presented
squarely and I am mindful of the admoni-
tion that Eleventh Amendment immunity
is a threshold issue in the nature of a
jurisdictional bar. See Bouchard Trans-
portation Co. v. Florida Dep’t of Environ-
mental Protection, 91 F.3d 1445, 1448
(11th Cir.1996).

I therefore requested the parties to fully
develop the record on this issue, permitted
testimony, and was provided the benefit of
legal memoranda and oral argument. Af-
ter review, I conclude that the South Flori-
da Water Management District should be
considered an arm of the State for the
purposes of the Eleventh Amendment.

II. BACKGROUND

A. South Florida Water Management
District

Florida is divided into five water man-

agement districts established by Chapter

2. The water management districts were
drawn according to hydrologic features to
mirror water flows which do not follow tradi-
tional political boundaries. For example, the
flow of the water to the Everglades has been
described as follows:

1t is poured into Lake Okeechobee from
north and west, from the fine chain of lakes
which scatter up and down the center of
Florida, like bright beads from a string.
They overflow southward. The water is
gathered from the northwest through a
wide area of open savannas and prairies.
It swells the greatest contributing streams,
the Kissimmee River, and the Taylor River
and Fisheating Creek, and dozens of other
smaller named and unnamed creeks or ri-
vulets, and through them moves down into

195 FEDERAL SUPPLEMENT, 2d SERIES

72-299, Laws of Florida, the Florida Wa-
ter Resources Act of 1972. Legislative
authority for the districts is found in Chap-
ter 873 Florida Statutes. The South Flori-
da Water Management District’s mission is
to manage and protect the water resources
within its boundaries by improving water
quality, flood control, natural systems, and
water supply within the region. The Dis-
triet’s jurisdiction contains two primary
hydrologic basins: the Okeechobee basin
and the Big Cypress Basin.? The Okee-
chobee basin is based on the Kissimmee-
Okeechobee-Everglades (KOE) ecosystem
which stretches from Central Florida's
Chain of Lakes to Lake Okeechobee, and
south to the Florida Keys. It includes the
southeast coast, the Everglades Agricul-
tural Area and the Everglades National
Park. The Big Cypress Basin includes Col-
lier county in the south west part of Flori-
da, a part of Monroe county, the Big Cy-
press National Preserves and the 10,000
Islands. The District includes a popula-
tion of approximately 6 million people, en-
compasses all or part of 16 counties in
total and covers an area of 17,930 square
miles.?

the great lake’s tideless blue-misted ex-
panse.
The water comes from the rains. The
northern lakes and streams, Okeechobee it-
self, are only channels and reservoirs and
conduits for a surface flow of rain water,
fresh from the clouds. A few springs may
feed them, but no melting snow water, no
mountain freshets, no upgushing from cav-
erns in ancient rock. Here the rain is ev-
erything.

Marjory StoNEMAN Doucras, THE EVERGLADES:

RivEr oF Grass 14, (Pineapple Press, Inc.

1997).

For a map of the District see http/

www.sfwmd.gov/histo/3_counties.html.

3. Florida faces major water management
challenges driven in part by a population that
is projected to increase from nearly 16 million
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The South Florida Water Management
District is governed by a nine member
board, appointed by the Governor, subject
to confirmation by the Florida Senate.
Pursuant to Section 373 of the Florida
Statutes, SFWMD has substantial fiscal
and regulatory authority, and for the cur-
rent fiseal year its budget is $728.6 million.
The funds are comprised of local property
taxes, levied pursuant to the District’s ad
valorem taxing power, monies paid for li-
censes, permits and fees, general revenue
appropriated by the legislature and federal
funds.

The District has a self-insurance fund
which it uses to pay worker's compensa-
tion, automobile liability and general liabil-
ity claims and judgments. The District
determines the fund amount based upon
its loss experience. The current balance
of the self-insurance fund is $6,259,508. It
is estimated that 80 percent of that fund is
currently comprised of revenue from ad
valorem taxation.

B. Procedural History

This action was filed pursuant to the
Age Discrimination in Employment Act
(“ADEA”), 29 U.S.C. § 621, et seq. Plain-
tiff, Dr. Herbert Grimshaw, 11, is currently
employed as a Senior Environmental Sci-
entist in SFWMD’s Okeechobee Division.
(Complaint at 715). Plaintiff asserts that
he was subjected to a number of adverse
employment actions by the Defendant due
to his age (Plaintiff is over 40 years old),
including being placed on probation and
being terminated. (Complaint at T15).
The District terminated Dr. Grimshaw in

in fresh water use from about 7.2 billion
gallons a day in 1995 to about 9.3 billion
gallons a day in 2020; (2) pollution from
existing and ongoing development is impair-
ing the quality of surface waters; (3) nitrate
contamination threatens many of the major
spring systems; (4) contaminated develop-
ment in high-risk low-lying areas is increasing
the potential for flooding; (5) water within
the year 2000 to about 20.7 million by 2020.

July of 1998. (Complaint at 123). The
Plaintiff was then rehired on June 8, 1999.
(Complaint at 124). Plaintiff filed this two
count action on December 22, 2000. Count
I charges SFWMD with age discrimination
in violation of the ADEA and Count II
alleges retaliation. Plaintiff asserts that
his termination was based on his age and
that the Defendant retaliated against him
for filing a grievance of discrimination fol-
lowing his return to SFWMD. The Defen-
dant has filed a motion to dismiss or in the
alternative for summary judgment assert-
ing Eleventh Amendment Immunity. A
hearing was held on January 29, 2002.

III. STANDARD OF REVIEW

A motion to dismiss is appropriate only
when it is demonstrated “beyond doubt
that the plaintiff can prove no set of facts
in support of his claim which would entitle
him to relief.” Conley v. Gibson, 355 U.S.
41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957).
For the purpose of the motion to dismiss,
the Complaint is construed in the light
most favorable to the plaintiff, and all facts
alleged by the plaintiff are accepted as
true. See Hishon v. King & Spalding, 467
U.S. 69, 73, 104 S.Ct. 2229, 81 L.Ed.2d 59
(1984). Regardless of the alleged facts,
however, a court may dismiss a Complaint
upon a finding in favor of the moving party
on a dispositive issue of law. See Mar-
shall County Bd. of Educ. v. Marshall
County Gas Dist, 992 F.2d 1171, 1174
(11th Cir.1993).

[1] Summary judgment is appropriate
only when there are no genuine issues of

These include: (1) a projected increase dra-
wals to meet human needs are causing harm
to natural systems; and (6) the most severe
drought in recorded history is causing water
shortages in many parts of the State. See
December 2001 Water Plan, Department of
Environmental Protection, State of Florida at
http//w  ww.dep.state.fl.us/water/waterpoli-
cy/index.htm,
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material fact and the movant is entitled to
judgment as a matter of law. See FEb.
R.CivP. 56(c); Celotex Corp. v. Catrett,
477 U.S. 317, 822, 106 S.Ct. 2548, 91
L.Ed2d 265 (1986). The moving party
bears the burden of meeting this exacting
standard. See Adickes v. S.H. Kress &
Co., 398 U.S. 144, 157, 90 S.Ct. 1598, 26
L.Ed.2d 142 (1970). In applying this stan-
dard, the evidence, and all reasonable fac-
tual inferences drawn therefrom, must be
viewed in the light most favorable to the
non-moving party. See Arrington v. Cobb
County, 139 F.3d 865, 871 (11th Cir.1998);
Allen v. Tyson Foods, Inc., 121 F.3d 642,
646 (11th Cir.1997). The issue presented
in this matter is a dispositive issue of law.
Under either analysis, a finding that
SFWMD is entitled to immunity would
require the Court to dismiss this action.®

IV. DISCUSSION

The Eleventh Amendment to the United
States Constitution provides:

The Judicial power of the United States
shall not be construed to extend to any
suit in law or equity, commenced or
prosecuted against one of the United
States by citizens of another State, or by
Citizens or Subjects of any Foreign
State. U.S. Consrt. amend XL

Although the express language of the
Amendment encompasses only suits
brought against a state by citizens of an-
other state, the Supreme Court has held
that it also prohibits suits against a state
by its own citizens. Seminole Tribe of
Florida v. Florida, 517 U.S. 44, 116 S.Ct.
1114, 134 L.Ed.2d 252 (1996); Hans v
Louisiana, 134 U.S. 1, 10 S.Ct. 504, 33
L.Ed. 842 (1890); see also Puerto Rico
Aqueduct & Sewer Auth. v. Metcalf &
Eddy, 506 U.S. 139, 146, 113 S.Ct. 684, 689,

4. Florida's Eleventh Amendment immunity
has not been waived or abrogated by the Age
Discrimination in Employment Act. See Kimel
v. Florida Board of Regents, 528 U.S. 62, 120
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121 L.Ed.2d 605 (1993) (“The Amendment
is rooted in a recognition that the States,
although a union, maintain certain attrib-
utes of sovereignty, including sovereign
immunity.”). “The Eleventh Amendment
largely shields States from suit in federal
courts without their consent, leaving par-
ties with claims against a State to present
them, if the State permits, in the State’s
own tribunals.” Hess v. Port Authority
Trans—Hudson Corporation, 513 U.S. 30,
39, 115 S.Ct. 394, 400, 130 L.Ed.2d 245
(1994).

[24] The Amendment’s bar against
suits in federal courts extends to the state
and its instrumentalities, but it does not
extend to counties, municipal corporations,
or other political subdivisions of the state.
Mt. Healthy City School Dist. Bd. of Educ.
v. Doyle, 429 U.S. 274, 280, 97 S.Ct. 568,
572, 50 L.Ed.2d 471 (1977). In deciding
whether a state instrumentality may in-
voke the state’s immunity, the inquiry fo-
cuses on the nature of the entity created
by state law in order to determine whether
it should be treated as an arm of the state.
Regents of the University of California v.
Doe, 519 U.S. 425, 429, 117 S.Ct. 900, 904,
137 L.Ed.2d 55 (1997). Ultimately, the
question of whether a particular agency
has the same kind of independent status as
a county or instead is an arm of the State
and therefore “one of the United States”
within the meaning of the Eleventh
Amendment is a question of federal law.
However, that federal question can be an-
swered only after considering the provi-
sions of state law that define the agency’s
character. Id. atn. 5.

[51 In determining whether the Elev-
enth Amendment provides immunity to a
particular entity, the Eleventh Circuit ex-
amines the following factors: (1) how the

S.Ct. 631, 145 L.Ed.2d 522 (2000) (holding
that the ADEA did not validly abrogate the
state’s Eleventh Amendment immunity from
suits by private individuals).
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state law defines the entity; (2) what de-
gree of control the state maintains over
the entity; (3) where the entity derives its
funds from; and (4) who is responsible for
judgments against the entity. See Micco-
sukee Tribe of Indians of Florida v. Flori-
da State Athletic Comm’n, 226 F.3d 1226,
1231; Stewart v. Baldwin County Bd. of
Educ., 908 F.2d 1499, 1509 (11th Cir.1990);
Tuveson v. Florida Governor’s Council on
Indian Affairs, Inc, 734 F.2d 730, 732
(11th Cir.1984).

A. Definition of SFWMD under State
Law

[6] Article II, section 7 of the Florida
Constitution states “[i}t shall be the policy
of the state to conserve and protect its
natural resources and scenic beauty. Ade-
quate provision shall be made by law for
the abatement of air and water pollution
and of excessive and unnecessary noise.”
This provision has been described by the
Florida Supreme Court as a statement of
policy and a mandate to the Florida Legis-
lature. See Askew v. Cross Key Water-
ways, 372 So.2d 913, 914 (Fla.1978). Pur-
suant to this direction, which was adopted
as part of the 1968 revision to the Consti-
tution, the Florida Legislature enacted the
Florida Water Resources Act, Chapter 72—
299, Laws of Florida, which established
Florida’s water management framework.

In Section 373 of the Florida Statutes,
the Florida Legislature has made the fol-
lowing findings and policy declaration:

The waters in the state are among its

basic resources. Such waters have not

heretofore been conserved or fully con-
trolled to realize their full beneficial use.

* * * % * *

Because water constitutes a public re-
source benefitting the entire state, it is
the policy of the Legislature that the
waters in the state be managed on a
state and regional basis.

* * * * * *

The Legislature recognizes that the wa-
ter resources problems of the state vary
from region to region, both in magnitude
and complexity. It is therefore the in-
tent of the legislature to vest in the
Department of Environmental Protec-
tion or its successor agency the power
and responsibility to accomplish the con-
servation, protection, management and
control of the waters of the state with
sufficient flexibility and discretion to ac-
complish these ends through delegation
of appropriate powers to the various wa-
ter management districts. The depart-
ment may exercise any power herein
authorized to be exercised by a water
management distriet; however, to the
greatest extent practicable such power
should be delegated to the governing
board of a water management district.

Fra Star. § 373.016

* * * * * *

It is the finding of the legislature that
the general regulatory and administra-
tive functions of the districts herein au-
thorized are of general benefit to the
people of the state and should substan-
tially be financed by general appropria-
tions. Further, it is the finding of the
legislature that water resources pro-
grams of particular benefit to limited
segments of the population should be
financed by those most directly benefit-
ted. To those ends, this act provides for
the establishment of permit application
fees and a method of ad valorem taxa-
tion to finance the works of the district.

1972 Fla. Laws ch. 299, part V, § 1(1).

* * * * * *

It is further declared the policy of the
Legislature that each water manage-
ment district, to the extent consistent
with effective management practices,
shall approximate its fiscal and budget
policies and procedures to those of the
state.
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Fra. Stat. § 373.016

Through these provisions, the Legisla-
ture defines the water management dis-
tricts as operating under state control to
perform a state function with a regional
component.

The unusual structure and taxing power
of the water management districts quickly
sparked litigation. In St Johns River
Water Management District v. Deseret
Ranches of Florida Inc., 421 So.2d 1067
(F1a.1982), the Florida Supreme Court
considered a challenge to the constitution-
ality of the establishment of a River Basin
ancillary to a Water Management District
as well as the taxing power of the districts.
While the peculiarities of Florida law giv-
ing rise to the case are not necessary to
the issue here, the gravamen of the dis-
pute was whether the laws enacting the
districts were directed to “entities, inter-
ests, rights, and functions other than those
of the State.” Id. at 1069. The Florida
Supreme Court held that the “statewide
water management plan created and im-
plemented by Chapter 373 is primarily a
state function serving the state’s interest
in protecting and managing a vital natural
resource.” Id.

The Florida Supreme Court also reject-
ed the challenge to the ad valorem taxing
power of the districts. It was argued that
if the district served a state function then
its ad valorem taxing power violated Arti-
cle VII, section 1(a), of the Florida Consti-
tution which prohibits State ad valorem
taxes. The Court agreed that “[t]he fact
that water resource conservation, control,
planning and development are state func-
tions does not make them exclusively, so
... It is clear that simply because a water

5. In United States v. Southern Florida Water
Mgmu. District, 28 F.3d 1563 (11th Cir.1994),
cert. denied sub nom. Western Palm Beach
County Farm Bureau, Inc. v. United States,
514 U.S. 1107, 115 S.Ct. 1956, 131 L.Ed.2d
848 (1995) the Eleventh Circuit described the
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management district furthers a state fune-
tion, policy, or purpose does not prevent it
from levying ad valorem taxes where the
local function, policy, or purpose is similar-
ly vital to the local district area.” Id. at
1070-71, quoting Deseret Ranches of Flor-
ida, Inc. v. St. Johns River Water Mgmi.
District, 406 So.2d 1132, 1140 (Fla. 5th
DCA 1981).

Other than the Supreme Court’s holding
that the Districts serve a “state function,”
Florida courts have shown some inconsis-
tency in describing the SFWMD.? For
example, in Florida Sugar Cane League,
Inc. v. South Florida Water Mgmt. Dis-
trict, 617 So.2d 1065, 1066 (Fla. 4th DCA
1993), the Fourth District Court of Ap-
peals described SFWMD as a “regulatory
state agency” subject to the provisions of
the Florida Administrative Procedure Act,
Chapter 120, Florida Statutes. However,
in Martinez v. South Florida Water Man-
agement District, 705 So.2d 611, 612 (Fla.
4th DCA 1997), that same Court pointed to
the “amorphous” nature of the District and
found it not to be a State agency for
purposes of the Drug Free Workplace Act,
Section 112.0455, Florida Statutes.

In arguing that SFWMD should be
treated as a political subdivision like a
county or city rather than as an instru-
mentality or arm of the state, the Plaintiff
places great weight upon the Florida Su-
preme Court’s decision in Canaveral Port
Authority v. Dep’t of Revenue, 690 So.2d
1226 (F1a.1996). The issue in that case
was whether Brevard County could assess
ad valorem taxes on property owned by
the Canaveral Port Authority and leased
to private entities engaged in non-govern-
mental activities.

SFWMD and the Department of Environmen-
tal Regulation as “‘two state agencies.” How-
ever, in the context used, the Court may have
simply been contrasting state as opposed to
federal agencies.
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The Florida Supreme Court determined
that

[Olnly the State and those entities which
are expressly recognized in the Florida
Constitution as performing a function of
the state comprise ‘the state’ for pur-
poses of immunity from ad valorem tax-
ation. What comprises ‘the state’ is
thus limited to counties, entities provid-
ing the public system of education, and
agencies, departments, or branches of
state government that perform the ad-
ministration of the state government.

Id. at 1228,

The Court held that the Canaveral Port
Authority was not such an entity and
therefore not immune from ad valorem
taxation.

For several reasons, I do not consider
this case dispositive or even helpful to the
Eleventh Amendment analysis. First, in
defining “the State” for purposes of immu-
nity from ad valorem taxation, the Florida
Supreme Court includes political subdivi-
sions such as counties, cities, and school
boards which are not entitled to Eleventh
Amendment immunity. Eleventh Amend-
ment immunity and ad valorem taxation
immunity are different concepts serving
different purposes with different analytical
frameworks.

Moreover, despite some expansive lan-
guage in the dissent about a variety of

6. The differences between the Canaveral Port
Authority and SFWMD for purposes of Elev-
enth Amendment analysis are apparent. The
Port Authority is governed by elected port
commissioners. The Legislature also directed
that the Authority could be sued in a district
court of the United States. See 1953 Fla.
Laws ch. 28922, art III.

7. According to the testimony of Aaron Bas-
singer, the Budget Director of the District, a
primary government must meet three specific
criteria: (1) it must be a legally separate
entity; (2) it must be fiscally independent;

special districts, the majority opinion in
Canaveral did not decide the issue of the
SFWMD’s immunity from ad valorem tax-
ation. As noted above, in Deseret
Ranches, the Florida Supreme Court de-
termined that the water management dis-
tricts serve a state function. The Florida
Constitution also identifies the South Flor-
ida Water Management District, or its sue-
cessor agency as responsible for adminis-
tering the Everglades Trust Fund, a State
trust fund established by constitutional
amendment in 1996 and therefore it may
fall within Canaveral Port Authority’s def-
inition of the state. Finally, Canaveral
did not reference, and presumably left un-
disturbed, an earlier decision that water
management districts are immune from ad
valorem taxation. Andrews v. Pal-Mar
Water Control Dist. Dep’t of Revenue, 388
S0.2d 4 (Fla. 4th DCA 1980).%

In examining how SFWMD is character-
ized under state law, I also find significant
the manner in which its finances are re-
ported. Under the generally accepted ac-
counting principles promulgated by the
Government Accounting Standards Board
and as implemented by the Comptroller of
Florida, the District is treated as a “com-
ponent unit” of the State government
which is considered the primary govern-
ment. The Distriet’s finances are there-
fore reported as part of the state’s finan-
cial statements.” The District’s financial

and (3) its governing body must be elected.
Examples of primary government include the
state, a city, a county, a school board. A
component unit must also meet specific crite-
ria: (1) it must be legally separate; (2) it must
be fiscally dependent on the primary govern-
ment; and (3) its governing board must not
be elected but appointed by the primary gov-
ernment. See also MILLER GOVERNMENTAL
GAAP Guipe ch. 4 (2000) quoting GASB 14,
par. 20 (“The nature and the significance of
the relationship between the [component unit]
and a primary government are such that to
exclude the entity from the financial reporting
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reports are required to contain a notation
that it is a component unit of the State of
Florida.

B. Degree of State Control

The degree of control the state exercises
over SFWMD is pervasive and substantial.
The Governor, subject to confirmation by
the Florida Senate, appoints the members
of the District’s governing board. Fra
Stat. § 873.073. The Governor has the au-
thority to remove from office any officer of
a water management district. Fra Start.
§ 373.076(2). The appointment of the ex-
ecutive director is subject to approval by
the Senate. Fra. Star. § 373.079(4)(a).

The Governor and the Cabinet, sit as the
Florida Land and Water Adjudicatory
Commission (the “Commission”). The
Commission has authority to review any
order or rule of the District. If they
determine such order or rule to be incon-
sistent with chapter 373, Florida Statutes,
they can require the Distriet to initiate
rulemaking proceedings to amend or re-
peal the challenged order or rule. Fra
Stat. § 373.114.

The Governor is authorized to approve
or disapprove, in whole or in part, the
budget of each water management district
and to analyze each budget as to the ade-
quacy of fiscal resources available to the
District and the adequacy of the District
expenditures. Fra Star. § 373.536(5)(a).
Any provision rejected by the Governor
shall not be included in a distriet’s financial
budget. Fra Srar. § 373.536.

The District’s budget director testified
that in practice, the Governor’s control of
the district’s finances extends to every as-
pect of the district’s operation from ques-
tions and required justifications on major
restoration projects, to computer equip-

entity [i.e. the primary government] would
render the financial statements misleading or
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ment, travel, training, number of employ-
ees, salary and merit increases. The Gov-
ernor’s review has even extended to such
minuscule matters as objections concern-
ing the expense of watering plants at the
Distriet’s headquarters and the coffee and
donuts served at District meetings. Ac-
cording to the budget director, the Gover-
nor has also directed major reprioritiza-
tions of district expenditures by issuing a
directive that an additional $10.7 million be
allocated within the Distriet’s budget to
the Comprehensive Everglades Restora-
tion Plan with the resulting budgetary
shortfalls rippling across every program
that the District undertakes.

The Eleventh Circuit has stated that
where the budget of an entity is submitted
to the state for approval, it is presumed for
the purposes of evaluating the degree of
state control and the entity’s fiscal autono-
my, that the entity is an agency of the
state. Stewart v. Baldwin County Bd. of
Educ, 908 F.2d at 1509; Harden v
Adams, 760 F.2d 1158, 1163 (11th Cir.
1985), cert. denied 474 U.S. 1007, 106 S.Ct.
530, 88 L.Ed.2d 462; Fouche v. Jekyll
Island—-State Park Auth., 713 F.2d 1518,
1520 (11th Cir.1983). The degree of state
control exercised over SFWMD is very
compelling.

C. Where Funds are Derived

The various water management districts
receive funding from a variety of sources
including general appropriations from the
state. According to the testimony of San-
dra Howard, a government analyst with
the Department of Environmental Protec-
tion (“DEP”) and formerly with the Office
of the Governor, the overall budget for the
five water management districts is approx-
imately $2 billion annually. While it varies

incomplete.”’).
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from year to year because of large acquisi-
tions, state funding is between 20 to 30
percent of that annual amount.

The state provides monies through gen-
eral appropriations for general operations
of the districts, for special projects and
specific purposes through the budget of
the Department of Environmental Protec-
tion, and funding for unexpected expenses.
As an example, Ms. Howard testified that
during the past year the South Florida
Water Management District lacked suffi-
cient funding to deal with a severe drought
and obtained additional funds in mid bud-
get year from DEP.

The water management districts also
have the ability to raise revenues through
ad valorem taxes. The overall ceiling for
such taxes applicable to the South Florida
Water Management District is set in the
Florida Constitution as 1.0 mill Fra
Consr. art. VII, § 9. The Florida Legisla-
ture has authorized SFWMD to levy taxes
for purposes of Chapter 373, Florida Stat-
utes, up to a total millage rate of .8 mill, an
amount less than the constitutional cap.
Fra Srar. § 373.503(3)(@)5. Presently,
SFWMD assesses at .697 mills. According
to the District’s budget director, the Dis-
trict has requested tax increases since
1998 but has been denied such increases
by the Governor.

As noted previously, the current annual
budget for SFWMD is $728.6 million. Of
that amount, approximately 35 to 45 per-
cent comes from ad valorem taxes; 20 to
30 percent comes from state funding; fed-

8. The Everglades have special significance to
Floridians:
There are no other Everglades in the world.
They are, they have always been, one of the
unique regions of the earth, remote, never
wholly known. Nothing anywhere else is
like them: their vast glittering openness,
wider than the enormous visible round of
the horizon, the racing free saltness and
sweetness of their massive winds, under the
dazzling blue heights of space. They are

eral funding approximates another 10 to 15
percent, with permit revenues and fees
accounting for the remainder. The pro-
portion between these funding sources var-
ies from year to year based upon what
major projects the District undertakes.
For example, at present the District has
embarked on the Comprehensive Ever-
glades Restoration Plan (“CERP”), a mas-
sive restructuring of South Florida’s exist-
ing flood control network. The projected
cost of the program is $82 billion with
costs split equally between the state and
federal government. To finance CERP,
the Florida Legislature established the
Everglades Trust Fund, administered by
SFWMD. Funds deposited into the Trust
Fund include: (1) toll revenues; (2) an
Everglades agricultural privilege tax; (3) a
C-139 agricultural privilege tax; (4) spe-
cial assessments; (5) ad valorem revenues;
(6) federal funding; (7) Preservation 2000
funds; (8) additional funds appropriated
by the Legislature for Everglades restora-
tion; (9) gifts; and (10) any additional
funds which become available. Fra Srar.
§ 373.45926(4). The variety of funding re-
flects the magnitude of the project and its
importance to the state?

D. Responsibility for Judgments

As noted above, the District is self-in-
sured. Based upon its claims history, an
amount is budgeted to its self-insurance
fund. Currently, that amount is approxi-
mately $6 million. Since the fund is pri-
marily used for worker’'s compensation

unique also in the simplicity, the diversity,
the related harmony of the forms of life they
enclose. The miracle of the light pours
over the green and brown expanse of saw
grass and of water, shining and slowmoving
below, the grass and water that is the
meaning and the central fact of the Ever-
glades of Florida. It is a river of grass.
Mariory SToNEMAN DoucLas, THE EVERGLADES:
RIVER OF GRass 5-6.
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claims and because most of the District’s
employees are funded from ad valorem
sources, approximately 80% of the fund is
supported by ad valorem resources. The
self-insurance fund, like all other budget
items of the Distriet goes through the
state budget process.

To the District budget director’s knowl-
edge, the self-insurance fund has never
been depleted. He also does not recall
any instance where the District has been
required to seek assistance from the state
in connection with an employment related
claim or judgment; however, there has
been an instance where state trust funds
were used to pay a judgment of approxi-
mately $40 million in connection with land
acquisition.

The Plaintiff argues that in order to be
accorded Eleventh Amendment immunity,
any judgment against the SFWMD must
be paid out of the state treasury. The
Plaintiff contends that function and control
are irrelevant considerations, that the only
determinative factor is whether sufficient
funds are available from sources other
than the state to pay any likely judgment
in this case.

In arguing that function and control are
irrelevant and that the single dispositive
issue is whether the judgment must be
paid from the state treasury, the Plaintiff
relies upon what I believe to be a strained
interpretation of the Supreme Court’s de-
cision in Hess v. Port Authority Trans-
Hudson Corp., supra® 1 do not believe
that the facts and holding of Hess support
the plaintiff's construction. Significantly,

9. The Plaintiff also cites to the Eleventh Cir-
cuit’s decision in Travelers Indemnity Co. v.
School Bd. of Dade County, 666 F.2d 505
(11th Cir.1982), cert. denied, 459 U.S. 834,
103 S.Ct. 77, 74 L.Ed.2d 74, but quotes a
portion of the opinion out of context and
misstates its holding (Plaintiff's Response, p.
17). The question before that Court there
was whether a subordinate political entity not
normally a part of the state for Eleventh
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the Eleventh Circuit has continued to rely
upon its four factor test after Hess. See
e.g. Miccosukee Tribe v. Florida State Ath-
letic Comm'n, 226 F.3d at 1231; Shands
Teaching Hospital and Clinics, Inc. v.
Beech Street Corp., 208 F.3d 1308 (1ith
Cir.2000). Moreover, since Hess, the Su-
preme Court has emphasized the necessity
for an examination of the nature of the
entity created by state law to determine
whether it should be treated as an arm of
the state instead of “convertfing] the inqui-
ry into a formalistic question of ultimate
financial liability.” Regents of the Univ. of
California v. Doe, 519 U.S. at 430, 117
S.Ct. at 904.

The facts of Hess are also markedly
different from those presented here. The
Port Authority in Hess was established
through a bistate compact between New
York and New Jersey and was conceived
as a financially independent entity with
funds primarily derived from private inves-
tors. Debts of the authority were not
obligations of either founding states and
the states did not appropriate funds to the
authority. The Port Authority’s compact
and implementing legislation barred it
from drawing on state tax revenue and
imposing any charges on either state al-
though the legislation provided for up to
$100,000 from each state to cover certain
administrative expenses upon advance ap-
proval of the governors of both states and
appropriation by their legislatures. "The
Supreme Court noted that the authority
had received no money from New York or
New Jersey since 1934, because revenues

Amendment purposes, i.e. a school board,
nonetheless obtained protection if the suit
against it arose from a contract for which the
state provided funds. 666 F.2d at 507. As the
subsequent decision in Shands Teaching Hos-
pital and Clinics, Inc. demonstrates, Traveler’s
did not establish a requirement that monies
must be paid directly by the state treasury in
order to qualify for Eleventh Amendment im-
munity. 208 F.3d 1308.
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from the authority’s operations cover all
expenses.

Contrary to plaintiff's assertion, the Su-
preme Court did not consider function or
control irrelevant but analyzed those fac-
tors and found them, as applied to the Port
Authority, to be pointing in differing di-
rections. The Court found that although
the state courts had referred to the Port
Authority as an agency of the states, the
legislation did not so describe it, and that
its functions were not readily classified.
Hess, 513 U.S. at 4445, 115 S.Ct. at 403.
The court also noted that while each state
could exert significant authority, no state
alone could direct its activities. “Gauging
actual control, particularly when an entity
has multiple creator-controllers, can be a
‘perilous inquiry.”” 513 U.S. at 47, 115
S.Ct. at 404 (citations omitted). The Court
placed substantial weight on a third fac-
tor—the Port Authority’s anticipated and
actual financial independence and its long
history of paying its own way.1

The Port Authority maintained that its
private funding and financial independence
created a different impact upon New York
and New Jersey which should be consid-
ered. Operating profitably, the Port Au-
thority dedicates some of its surplus to
public projects the states would otherwise
be required to undertake such as bus ser-
vices. A judgment against it therefore
would, by reducing the surplus available
for such purposes, affect the treasuries of
the two states.

The Court rejected this argument:

The proper focus is not on the use of
profits or surplus, but rather is on losses
and debts. If the expenditures of the

10. The Court contrasted the Port Authority
facts with those in Morris v. Washington Met-
ro. Area Transit Authority, 781 F.2d 218
(D.C.Cir.1986), a decision it found “compati-
ble with our approach.” ‘[Wl]here an agency
is so structured that as a practical matter, if
the agency is to survive, a judgment must

enterprise exceed receipts, is the State
in fact obligated to bear and pay the
resulting indebtedness of the enterprise?
When the answer is “No” both legally
and practically—then the Eleventh
Amendment’s core concern is not impli-
cated.

Hess, 513 U.S. at 51, 115 S.Ct. at 406.

The facts here are different. There are
not multiple sovereigns, only one. No
profits are realized, instead a substantial
portion of the District’s revenues come
from the state and all expenditures are
controlled by the state. The state has in
the past participated in paying a judgment
against the District. If expenditures ex-
ceed receipts, either the state must ap-
prove the elimination of programs or ser-
vices, allow the District to raise additional
ad valorem funds within the cap authorized
by the Constitution, or expend additional
money from the state treasury.

SFWMD operates under state law pur-
suant to a constitutional mandate and it
performs a state function. The state exer-
cises virtually absolute control over its
personnel, budget, policies and operations.
A substantial portion of its funds comes
from the state and the state exercises bud-
get item control over all of its resources.
SFWMD was not conceived of as an inde-
pendently financed agency; the Florida
Legislature found that the districts
“should be substantially financed by gener-
al appropriations.” 1972 Fla. Laws ch.
299, part V, § 1(1). While a judgment is
legally enforceable against the District, as
a practical matter the state’s treasury is
directly implicated both through the bud-
get process and by the reality that the

expend itself against state treasuries, common
sense and the rationale of the eleventh
amendment require that sovereign immunity
attach to the agency.” Hess, 513 U.S. at 50,
115 S.Ct. at 405, n. 20 (quoting Morris, 781
F.2d at 227).
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state in order to execute its water manage-
ment function and plan for the future must
maintain the financial viability of the Dis-
triet.

Current Eleventh Amendment jurispru-
dence emphasizes the integrity retained by
each state in the federal system. The
Amendment operates to protect a state’s
autonomy, its ability to set its own agenda,
to control its own internal machinery, and
to plan for the future. To many, Florida is
known as the Sunshine State. But to
those who live along its rivers, springs,
and lakes, enjoy its shorelines and river of
grass, and rely upon its waters to drink
and water crops, Florida’s existence seems
more fragile than the expectation that the
sun will rise each morning.!! The water
management, districts work to further the
state’s critical objective of preserving its
water supply.

11. The DEP’s 2000 Status Report on Regional
Supply Planning states:

Many of our natural systems are highly
dependent on water: they require specific
amounts of water for a particular length of
time during the right season of the year. In
South Florida, water is needed to support
the Everglades; in Central and North Flori-
da, groundwater is needed to support the
flow of 600 springs; in North Florida, wa-
ter is needed to maintain base flows in
major river systems including the Apalachi-
cola, Suwannee, and St. Johns. Along the
entire coastline, adequate fresh water flows
are needed to maintain the proper salinity
in our estuaries, which support diverse
wildlife habitats and valuable sport and
commercial fisheries. These extraordinary
natural features have attracted people to
this state, and sustaining them while ensur-
ing adequate water supply, is a fundamen-
tal challenge for water management.

The Report is available at http:/
www.dep.state.fl.us/water/waterpolicy/ in-
dex.htm.

12. Perhaps nothing demonstrates the control
by the State over SFWMD more dramatically
than the settlement of the Everglades litiga-
tion brought by the federal government. On
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[7] While the facts of this case fit with-
in the confines of the majority opinion in
Hess, the structure of the water manage-
ment distriet also demonstrates the wis-
dom of Justice O’Connor’s dissenting opin-
ion on behalf of four members of the
Court. Florida has sought to combine
state direction and contro! with regional
flexibility based upon hydrologic bound-
aries. That innovation should be respect-
ed by the courts. An arm of the State is
an entity that undertakes state functions
and is politically accountable to the state.
Hess, 513 U.S. at 61, 115 S.Ct. at 411
(O’Connor, J. dissenting). The lines of
oversight by the state of SFWMD are
clear and substantial* In this case each
Eleventh Amendment test—the four fac-
tors of the Eleventh Circuit, the emphasis
on the state treasury of the Hess majority,
and the control-centered formulation of
Justice O’Connor—Ilead to the same con-

May 21, 1991, Florida Governor Lawton Chi-
les walked into the federal courthouse in Mia-
mi and stated:

1 came here today convinced that continu-
ing the litigation does not solve the problem
to restore the Everglades. I am more than
ever convinced of that ... We talked about
water in the glass ... I am ready to stipu-
late today that the water is dirty. I think
that [what this is] about Your Honor ... is
how do we get clean water? What is the
fastest way to do that? I am here and I
brought my sword. I want to find out who

I can give that sword and I want to be able

to give that sword and have our troops start

the reparation, the clean up ... We want to
surrender. We want to plead that the wa-
ter is dirty. We want the water to be clean,
and the question is how we can get it the
quickest.
Transcript of Hearing Proceedings, May 21,
1991, in United States v. South Fla. Water
Mgmt. Dist, No. 92-4314 (S.D. Fla. filed
1988), available at http:/fexchange.law.mia-
mi.edujeverglades.

The Governor showed up with his sword
after changing SFWMD's chairman, the com-
position of its board, its executive director,
and firing its outside counsel.
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clusion. In order to obtain the vindication
of state sovereignty protected by the
Amendment, the South Florida Water
Management District should be deemed an
arm of the state.

V. CONCLUSION

For the foregoing reasons, Defendant’s
Motion to Dismiss, or in the alternative,
for Summary Judgment is GRANTED.
This action is dismissed by reason of the
Eleventh Amendment. The action must
be brought, if permitted, in the courts
maintained by the State of Florida.

DONE AND ORDERED in Chambers
at West Palm Beach, Florida this __ day of
February, 2002.
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Henry COOK and C & S Industrial
Supply, Inc., Plaintiffs,

V.

CITY OF CUTHBERT, GEORGIA,
Willie Martin, et al,,
Defendants.

No. 4:00-CV-156-3(CDL)

United States District Court,
M.D. Georgia,
Columbus Division.

Feb. 14, 2002.

African—American contractor brought
action alleging that city’s decision to stop
payment on check violated federal civil
rights laws. On city’s motion for summary
judgment, the District Court, Land, J,,
held that: (1) failure to pay pursuant to
state court injunction did not violate con-
tractor’s rights, and (2) city officials were
entitled to qualified immunity.

Motion granted.

1. Civil Rights =118

City’s compliance with valid state
court order requiring it to stop payment
on check to African-American contractor
and tactical decision to consent to order
pending resolution of merits of competi-
tor’s challenge to bid process was not ra-
cially motivated, and thus did not violate
contractor’s rights under §§ 1981 and
1983, where city awarded contract to con-
tractor, even though it was 150% higher
than other competitive bid, and bid had not
been awarded to anyone else. 42 U.S.C.A.
§§ 1981, 1983.

2. Civil Rights =118

City’s compliance with state court in-
junction requiring it to stop payment on
check to African-American contractor was
not pretext for racial discrimination, and
thus did not violate contractor’s rights un-
der §§ 1981 and 1983, where competitor’s
success in underlying state court action
would have voided contract, city attorney
had good faith belief that issues in litiga-
tion would be resolved expeditiously, and
contractor failed to intervene in action. 42
U.S.C.A. §§ 1981, 1983.

3. Civil Rights €=207(1)

For purposes of § 1983 liability,
claims against government officers and
employees in their official capacities are
treated as claims against governmental
unit for whom they were employed. 42
U.S.C.A. § 1983.

4. Civil Rights ©=214(4)

City officials’ compliance with valid
state court order requiring them to stop
payment on check to African-American
contractor and tactical decision to consent
to order pending resolution of merits of
underlying litigation did not violate clearly
established federal or constitutional right,
and thus officials were entitled to qualified
immunity from liability under § 1983. 42
U.S.C.A. § 1983.



