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Update: 11/2009
November, 2009 Updates — Chapters 40E-1
Chapter Amended: Chapter 40E-1 with the new permit fee rule incorporated.
Summary: Amendments to Permit Fee Rule 40E-1.607, F.A.C., will take effect November 1, 2009.
The ERP fees were increased based on an upward adjustment in the Consumer Price Index
compiled by the U.S. Dept of Labor. Additional fee increases to recover a larger portion of the cost
to process, monitor and inspect for compliance, were also adopted.

In addition, the following new fees were adopted:
1) $100 to verify qualification for an exemption from regulation
2) $100 for No Notice General Permits
3) $500 for informal wetland boundary determinations
4) $500 for permit extensions
< Effective Date: November 1, 2009

November, 2009 Updates — Chapters 40E-4 (Bald Eagle)
Chapter Amended: Chapter 40E-4
Summary: These amendments delete the Bald Eagle from the Listed Wildlife Species Table 4.2.7-1
of the BOR and add references to the Bald Eagle to address secondary impacts to the functions of
wetlands or uplands for the nesting of Bald Eagles. The proposed rule amendments also update
obsolete references to endangered, listed and threatened species.
«» Effective Date: November 11, 2009




Update: 11/2009
HISTORY (Cont’d)

July 22, 2007 Major Items: - The revisions to Chapter 40E-4, which will take effect on July 22, 2007,
were to update references to the current BOR and to Sections 4.2.8, 4.3.8. Appendix 2 of the BOR was
amended to correct minor errors.

August 7, 2007 Major Items: Revised: Chapter 40E-1. Section amended: Rule 40E-1.659: Forms
and Instructions), revised to update service center addresses/contact information. Also updated were
Forms 0970 and 0971 which are referenced in the rule. Effective Date: 8/7/07

September 9, 2007 Major Items: 40E-4.051 Exemptions - The rule amendments establish exemptions
from ERP requirements for minor roadway safety projects with no wetlands for: 1) sidewalks; 2)
intersection improvements and turn lanes less than 0.25 miles; and 3) road widening and shoulder
paving that do not create additional lanes. The proposed exemptions are also for recreational paths
(with no wetlands 8 feet or less for unidirectional and 12 feet or less for bidirectional, and no motorized
vehicles except for maintenance or emergency. Effective Date: September 9, 2007

September 9, 2007 Major Items: 40E-400.443 and 40E-400.447 General Permit for Minor Bridge
Alteration, Replacement, Maintenance and Operation and General Permit for Minor Activities Within
Existing Rights-of-Way or Easements - The rule amendments clarify the language for activities which
qualify for general permits and include the Florida Turnpike Enterprise and various transportation
authorities defined in Chapters 343, 348 and 349, F.S., as entities to be granted these types of
permits. In addition, replacement of a bridge or modification of a bridge that includes changes in the
configuration of the bridge or fill areas due to changes in materials, construction techniques, or meeting
current construction codes or safety standards are now authorized under a General Permit.

Effective Date: September 9, 2007

November 2007 Major Items: Revised: Chapter 40E-1. Section amended: Subsection 40E-1.607(4),
F.A.C. regarding application fees for proprietary authorizations was revised to delete the outdated
specific amount and replace it with references to the Board of Trustees. Effective Date: 11/18/2007.

February 11, 2008 Vol. IV Updates - FDEP Amended Rule Chapters added:

Section amended: 62-302.800. A new Section (5) was added including a table addressing site
specific alternative criteria applying to water bodies, or portions of the water bodies listed (Effective
Date August 5, 2007); and

Section amended 62-345 (62-345.300 - 600): Amended to clarify certain provisions of the rule
including guidance on establishing the reference community in Part |, when to score an assessment
area as zero in Part Il, and determining time lag. In addition, the mathematical formula was
modified to better address multiple impact and mitigation sites and sites with known mitigation
acreage (Effective Date September 12, 2007). Yvette Bonilla, Regulatory Coordinator 3/2008.

February, 2009 Vol. IV Updates — Chapters 40E-0 and 40E-4
Sections amended: Rules 40E-0.105 and 40E-0.109, F.A.C., were revised to include electronic
mailing as an option to providing notice of intended agency actions and final agency actions.
Section amended: Rule 40E-4.021, F.A.C., was revised to include electronic filing of Works of the
District permit applications.
« Effective Date: March 22, 2009. Yvette Bonilla, Regulatory Professional, 3/2009

October 18, 2009 Update — Chapters 40E-400
Chapter Revised: 40E-400 Chapter 40E-400.
Summary of change: Deletion of the Collier County’s partial delegation authority to issue No
Notice General Permits for projects with less than 40 acres total land area which are not located
within wetlands, natural water bodies or Outstanding Florida Waters.
« Effective Date: October 18, 2009




Update: 11/2009
HISTORY (Cont’d)

November 9, 2006 Major Items:

Amended Chapters 40E-1 and 40E-4 and Section 4.3.8 BOR for Environmental Resource Permits to
incorporate the conservation easement and the restrictive covenant forms, and to incorporate
conservation language for plats.
Effective: January 23, 2007.

- Yvette Bonilla, Regulatory Coordinator 1/2007

January 15, 2007 Major Items:

The Uniform Rules of Procedure (Chapters 28-101 through 29-110) were revised. Specifically, the
following rules were amended, added or repealed:

Effective: January 15, 2007.

28-101.001 Statement of Agency Organization and
Operation

28-102.001 Notice of Public Meeting, Hearing or Workshop

28-102.003 Emergency Meetings

28-103.002 Rule Development Workshops

28-104.001 Purpose; Construction [Variance or Waiver]

28-104.005 Time for Consideration of Emergency Petition
[Variance or Waiver]

28-106.217 Exceptions and Responses
28-106.301 Initiation of Proceedings

28-106.305 Conduct of Proceedings

28-106.401 Purpose [Mediation]

28-106.402 Contents of Request for Mediation
28-106.501 Emergency Action

28-107.001 - 28-107.005 Licensing [Repealed]
28-108.001 Petition for Exception to Uniform
Rules of Procedure

Purpose [Conducting Proceedings by

28-105.001 -

28-105.004 Declaratory Statements 28-109.001

28-106.103 Computation of Time Communications Media Technology]
28-106.104 Filing 28-109.004 Government in the Sunshine
28-106.106 Who May Appear; Criteria for Qualified [Conducting Proceedings by
Representative Communications Media Technology]
28-106.111 Point of Entry into Proceedings and Mediation =~ 28-109.005 Notice [Conducting Proceedings by
28-106.201 Initiation of Proceedings Communications Media Technology]

28-106.2015 Agency Enforcement and Disciplinary Actions  28-109.006 Evidence, Testimony, and Argument

28-106.202 Amendment of Petitions or Requests for [Conducting Proceedings by
Hearing Communications Media Technology]

28-106.204 Motions 28-110.002 Definitions [Bid Protests]

28-106.205 Intervention 28-110.003 Notice of Protest [Bid Protests]

28-106.213 Evidence 28-110.004 Formal Written Protest [Bid Protests]

28-110.005 Bond [Bid Protests]

May 10, 2007 Major Items: The revisions to the operating agreement include: 1) clarifying which mining
projects are retained by DEP; 2) providing that the District will review boat docks associated with
residential developments also reviewed by the District, even if the upland development qualified for a no-
notice general permit; 3) providing that the District can review utility lines which are contained within
projects under the District's review; 4) eliminating aquaculture from the agreement, which is now reviewed
by the Florida Department of Agriculture and Consumer Services; 5) clarifying a process for review or
transfer of incorrectly submitted applications; and 6) providing a revision of the threshold for District
review of single family homes to four or more contiguous lots. Effective: July 1, 2007.

July 1, 2007 Major Items: 40E-4 - The revisions made to Rules 40E-4.091(1)(c) and 40E-4.302(2),
which incorporate the DEP Operating Agreement.

July 19, 2007 Major Items: 40E-40 — The revision to 40E-40 will take effect on July 19, 2007. Rules
40E-40.051 and 40E-40.061 were amended to include Regulatory Manager as one, delegated and
appointed by the Board to review and issue standard general and general permits for environmental
resource permits, general surface water management permits and associated sovereign submerged
land authorizations.




Update: 11/2009
HISTORY (Cont’d)

DECEMBER 2003 Major items: e Preface with origins of regulatory volumes added; e Service Center Map
with Lower West Coast Service Center revised; ¢ Chapter 40E-1 with 09/03 amendments; e Chapter 40E-
4 with 09/03 amendments; e Chapter 40E-40 with 04/03 amendments; e Chapter 40E-41 with improved-
quality figures 1-6; e Chapter 40E-400 with 04/03 amendments; e Chapter 62-302 with 12/03
amendments; e Basis of Review — September 2003; o Figure F-4 text clarified; e Section 62-4.242 with
05/02 amendments; e Design examples in word-searchable format and with Routing Model Cascade
2001 printouts; e Pages XD-5 and XD-7 modified for clarification of weir crest elevation guidance.

- Ralph L. Fanson, P.E.

January 2004

DECEMBER 2004 Major items: e Service Center Map with revisions e Chapter 40E-1 with 09/04
amendments e Chapter 40E-4 with 12/04 amendments e Chapter 62-302 with 07/04 amendments e
Chapter 62-345, new on 02/02/04 e Basis of Review — December 7, 2004 o All “Permit Application
Submittal Aids” starting with page PAS-I through and including page 18 in word-searchable format e All
“regulatory Topics” starting with page T1-1 through and including page T8-1 in word-searchable format e
All “Design Aids” text starting with page A-1 through and including page P-2 in word-searchable format e
Pages XD-1, XD-3, XF-3, XF-5, and XG-5 revised to bring phrase “0.5 inch of dry detention or retention”
into agreement with wording of sections 5.2.2(a) and (b) of the BOR e All “Post-Permit Considerations”
starting with page PA-1 through and including page 13 of Environmental Monitoring Report Guidelines in
word-searchable format.

- Ralph L. Fanson, P.E.

January 2005

December 2005 Major Items:

Amended Rules 40E-1.659 and 40E-4.101, FAC to require the recording of a Notice of Environmental
Resource or Surface Water Management Permit for standard general permits and to incorporate the
Notice of Permit form in the District’s rules.

Effective February 12, 2006.

Amended Rule 40E-4.091 F.A.C to incorporate the Basis of Review for Environmental Resource Permits
within the SFWMD to facilitate conversion of construction permits to the operation phase. Made minor
corrections to Appendix 6 and added references to previously adopted mitigation bank and financial
assurance forms.
Effective: February 12, 2006.
- Anita Bain, Natural Resource Management Division Director

March 2007

June 2006 Major Items:
Amended Chapters 40E-1, 40E-4, 40E-61 and 40E-400, FAC, to incorporate provisions to allow for
noticing, delivery and receipt of documents through electronic media. Effective: October 1, 2006.

October 12, 2006 Major Items:
Amended Section 4.3.2 BOR for Environmental Resource Permits to clarify that the Uniform Mitigation
Assessment Method (UMAM) adopted in Chapter 62-345, FAC, is applicable to applications received on
or after February 2, 2004, pursuant to Section 373.414(18), F.S.
Effective: November 20, 2006.
- Yvette Bonilla, Regulatory Coordinator

11/2006



Update: 11/2009
HISTORY

FIRST EDITION PRINTED: June 1987

First Revision: November 1987. Major revisions: deleted from 40E-4 requirement of assurance of
consistency with other public agencies' requirements; added to 40E-40 requirements for incidental site
work; provided corrected freeboard equation in Major Impoundment design example; provided more
legible copies of three pages in Major Impoundment design example.

Second Revision: March 1994. Maijor revisions: added Chapter 40E-1 which includes commonly used
forms; updated version of 40E-4; updated 40E-40 to include No Notice General Permit for Construction,
Alteration or Operation of Surface Water Management Systems; updated version of 40E-41 to include
ability to issue General Permits in special basins; added Appendix 8 - Mitigation Banking; updated Index
to reflect the above changes. Addition/revision of the following design aid pages as result of new
information or clarification of existing information:

Page C-II-2: Clarification of SCS peak factors applicable to the South Florida Water Management District

Pages C-lI-5 and C-lI-5(a): Clarification of use of sheetflow runoff curves for irregular and high
retardance basins

Page C-llI-2: Addition of soil storage values for flatwoods and depressional soils based on recently
received SCS information

Page D-F-7: Addition of Floodplain Encroachment Example Problem

SECOND EDITION

ORIGINAL PRINTING: 2000. Major revisions: updated the entire document to include revisions brought
about by the merger of the surface water management and the dredge and fill permitting programs to
create the Environmental Resource Permit (ERP) program.

DECEMBER 2001 Major items: e Service Center Map with Orlando S.C. revised; o Title 28 with title
headers and pagination footers; e Chapter 40E-0 with 06/00 amendments; e Chapter 40E-1 with 06/00
amendments; Chapter 40E-4 with 09/01 amendments; e Chapter 40E-40 with 05/00 amendments; o
Chapter 40E-41 with 10/01 amendments; ¢ Chapter 40E-400 with 09/01 amendments; e Chapter 62-302
with 04/01 amendments; e Basis of Review—January 2001; e Delegation Agreement among DEP, the
District, and Broward County, effective 05/22/2001; e Operating Agreement between the District and
DEP, effective 10/27/1998; ¢ "Water Storage” pages E-1 and E-2, to correct an entry in the “Soil Storage”
table on page E-2.

DECEMBER 2002 Maijor items: e Introduction with water preserve area basins added at two places in
text; e Service Center Map with several revisions; e Chapter 40E-0 with 06/02 amendments; e Chapter
40E-1 with 08/02 amendments; e Chapter 40E-4 with 06/02 amendments; e Chapter 40E-40 with 06/02
amendments; e Chapter 40E-400 with 06/02 amendments; e Chapter 62-302 with 05/02 amendments; e
Basis of Review — June 2002; « New forms 1105 and 1106 added; e New Broward County conservation
easement form added; e New Affidavit for Operating Entity Documents added; e Permit Applicant
Operating Entity Checklist with 05/01 revisions; e Subsections 62-4.242(1) and (2) with 05/02
amendments; e Section 62-302.300 with 05/02 amendments.

- Ralph L. Fanson, P.E.

January 2003
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PREFACE

By the late 1970’s, the South Florida Water Management District (SFMWD) was actively
pursuing the regulatory duties mandated to it in Chapter 373, Florida Statutes (F.S.) (The
Florida Water Resources Act of 1972). To provide information about the actual practice
of those duties, in 1980 the District proposed to develop a series of formal information
manuals, shown in the list which follows. Several of these manuals are no longer pro-
vided or in use, and the information below is for historical information purposes only.

Volume |, General and Procedural Information

This manual provided a basic review of the District’s regulatory activities, including types
of permits required and permit procedures; and referenced the other volumes for detailed
information. Probably because all the information in this manual was redundant to the
other volumes, only one edition was published — in late 1981.

Volume I, District Rules, Regulations, and Legislation

This manual contained a reprint of Chapter 373, F.S., and the rules of either Chapter
16K, Florida Administrative Code (F.A.C.) (the January 1980 edition); or Chapter 40E,
F.A.C. (the September 1981 edition) which were pertinent to the District’'s regulatory
operations. Again, probably because all the information in this manual was redundant to
the other volumes, publication of Volume Il ended with the September 1981 edition.

Volume lll, Permitting Uses of Water

This manual was the result of the combining of three earlier manuals, each for a specific
type of water use: Ill1A for public water supply, IlIB for mining (also dewatering), and IlIC
for industrial. Volume Il contained information and criteria for preparation and evaluation
of water use permit applications. The manual has been published in various editions.
The present (December 2003) one is Management of Water Use Permit Information
Manual Volume 1l revised September 2003.

Volume IV, Management and Storage of Surface Waters

This manual contained information and criteria for the preparation and evaluation of per-
mit applications for management and storage of surface waters (surface water manage-
ment permits). Early editions included the basis of review; SFWMD Project discharge
design limitations; pertinent chapters of 16K or 40E, FA.C.; and an example design.
This present Environmental Resource Permit Information Manual Volume 1V is the latest
edition.



Volume V, Criteria Manual for Utilization of Project Works and Lands

This manual provided criteria for preparation and evaluation of applications for use of
District works and lands, including connection of drainage works, bridge design, and per-
missible right-of-way uses. SFWMD Volume V Permit Information Manual Criteria Man-
ual for Use of Works of the District September 15, 1999, is the latest edition.

Volume VI

The January 1980 Volume Il list of District information manuals includes mention of a
Volume VI, Real Property Acquisition and Disposal. A similar list in the September 1981
Volume Il contains a reference to Volume VI, Agricultural Operations. As of this writing,
the author has been unable to find either a copy of any Volume VI or any person who
remembers that such a manual was produced.

-R.L.F
December 2003



ABOUT THIS MANUAL

This Manual is a compilation of information which will be useful to anyone who has an
interest in the Environmental Resource Permitting Program of the South Florida Water
Management District. The last comprehensive revisions to Volume IV were completed in
the mid-1980's. Since then, several factors which influence the design, review, construc-
tion, and operation and maintenance of surface water management systems have
changed substantially.

First, knowledge of District rules and criteria has grown greatly among many of those
who are frequently involved with permitting. Second, the use of sophisticated computer
programs to assist in just about all aspects of project design and review is commonplace.
Third, there has emerged a growing amount of quantified information about how the
environmental aspects of a design should be considered. Fourth, knowledge about the
water quantity and quality aspects of a project has continued to expand. Finally, there is
the accumulated knowledge which comes from an additional decade of permitting activi-
ties.

Additionally, it became increasingly apparent that issuing separate permits - such as
"dredge and fill" and "surface water management" - for closely related activities was inef-
ficient. As a result of legislative action, the District adopted reorganized rules and
amendments designed to clarify, merge and streamline agency regulations related to
environmental resource permitting (ERP). In 1995, the District began issuing ERPs,
which replaced “dredge and fill” and “surface water management” permits.

This Manual begins with the pertinent chapters of the Florida Administrative Code
(F.A.C.) where all District ERP permitting regulations are codified. The Code Chapters
are followed by the Basis of Review for Environmental Resource Permit Applications
Within the South Florida Water Management District (often referred to as “The Basis” or
“The Basis of Review”). The Basis - incorporated by reference in Chapter 40E-4, F.A.C.
- contains the technical criteria by which an application for an ERP will be reviewed, with
the primary goal of meeting District water resource objectives as set forth in Chapter 373,
Florida Statutes (F.S.).

The third part of this Manual is devoted to “Regulatory Topics”: discussions and exam-
ples of how the District has applied F.S. laws, F.A.C. rules, and Basis criteria to certain
situations.

Part four is a compilation of various technical design aids which may assist professionals
in the design of typical surface water management systems in south Florida. Those read-
ers who compare these aids with those in earlier editions will note that certain nomo-
graphs and derivations of equations have been deleted (in the belief that such subjects
are now well understood or at least accepted), environmental materials have been added
and there is more discussion of the application of computers to project design.



After the design aids, the design examples comprise the fifth part. Each example is
intended to provide guidance on how the previously-presented rules, criteria, and aids
may be employed in the design of a particular type of surface water management sys-
tem.

The sixth and last section of the Manual contains some helpful information relating to
post-permit activities: the maintenance of surface water management systems and the
monitoring of wetlands systems.

The design aids, regulatory topics and design examples in this manual are intended to
provide general information only; specific projects may require additional or different
design considerations in order to address site specific factors. These sections of the
Manual do not constitute additional rule criteria.



TABLE OF CONTENTS
About this Manual
Introduction and Chapters of the Florida Administrative Code
PDF Page No.

INEFOAUCTION . e 23
Summary of Environmental Resource Permits by Thresholds

and Applicable Laws ...........oiiiiiiiee e 31
The Uniform Rules of Procedure Chapters of Title 28 ...........cccccooeiiiiii 33
Chapter 40E-0 Exceptions to the Uniform Rules of Procedure........................ 73
Chapter 40E-1 General and Procedural .............cccoooiiiiieiiiiieiiieeeeeee e 83
Chapter 40E-4 Environmental Resource Permits..............ccooovveeiiiiiiiiiieeeeneenn, 121
Chapter 40E-40 Environmental Resource Standard --

General PermitS ......ccooooiiiiiiiee e 157
Chapter 40E-41 Surface Water Management Basin and

Related Criteria...........uii i 169
Chapter 40E-400 No Notice and Noticed General

Environmental Resource Permits..............oovieiiiiiiiiiii e, 210

Selected Materials from Chapter 403, Florida Statutes; and
from Title 62, Florida Administrative Code

PDF Page No.
The “Mangrove Trimming and Preservation Act” Sections of

Chapter 403, Florida Statutes, Environmental Control.......................... 246
Chapter 62-112 Project Certification Procedures for
Coordinated Agency Review in the Florida Keys

Area of Critical State ConCern...........ooooviiiiiiiiiiiee e 261
Chapter 62-302 Surface Water Quality Standards..............cccoeeeeeiiiiiiiiiiinnnnee. 264
Chapter 62-340 Delineation of the Landward

Extent of Wetlands and Surface Waters ...........cccooooeiiiiiiiiiiiiiiiie 338
Chapter 62-345 Uniform Mitigation Assessment Method ....................ccceeeee 390

Basis of Review for Environmental Resource Permit Applications
Within the South Florida Water Management District
PDF Page No.

Summary of AMendmeENtS.........ouvviiiiiiie e 419

Table of CONtENES .....oooiiieeeee e 423
1.0 INtrOAUCTION ..o e e e e e eeeeeees 427
2.0 DefinitioNS oo s 428
3.0 General Review Requirements ...........uuueiiiiiiiiiiiieeeeeeeeeeee e 432
4.0 Environmental Criteria..........ccoooeiiiiiiiiii e 433
5.0 Water Quality Criteria...........ooiiiiiiiiiieeee e 497

i (updated 11/2009)



TABLE OF CONTENTS (continued)

PDF Page No.

6.0 Water Quantity Criteria............uuueeeiiiiiiiiiiiiiei e 505
7.0  Water Management System Design and

Construction Criteria.........ooeeuueeiiiiiiieee e 509
8.0  Required Design Information and Assumptions.............ccccovveveeeiiiiinnnns 513
9.0 Operating Entity Requirements .........ccccccoiiiiiiiiiiiieeeceee e 517
10.0 Surface Water Management System

Certification and Operation.............c.coooviiiiiiiiiiiiiee e 521
Appendix 2 Allowable Discharge Formulas for South Florida

Water Management District Canals.............cccooooiiiiiiciieeees e, 525
Appendix 3 Urban Retention/Detention.............ccccooiiiiiiiiiiii e 527
Appendix 6 Above Ground Impoundments ..........cccooevieeeeeiiiiiieeciiin e 528

Permit Application Submittal Aids
Environmental Resource Permit Application Supplement................................ 539
Environmental Resource Permit Application Supplement Quick Reference
CRECKIISt . e ————————————— 540
Regulatory Topics
PDF Page No.
Delegation Agreement Among The Florida Department of Environmental

Protection, The South Florida Water Management District, and

Broward CoUNtY.........ooeiiiiice e 559
Financial Responsibility MechaniSms ... 591
Overview of Conservation Easements ... 601
Grandfathering Determinations Pursuant to Sections 373.414(11)-(14),

Florida Statutes ..o 681
Legal/Institutional Permitting Criteria and Post-Permit Submittals................... 691
Operating Agreement Concerning Regulation Under Part IV, Chapter

373, F.S., Between South Florida Water Management District

and Department of Environmental Protection .............cccccciii s e 711

ii (updated 11/2009)



TABLE OF CONTENTS (continued)

PDF Page No.
Overview of the Statutory Exemption for the Maintenance

OF WOTKS ..ot e e e e e e e e e e e 721

State Water Quality Certification ............ccooiiiiiiiii e 724
Coastal Zone Consistency Determinations............ccccoeiiiiiiiiiiiiiiiie 724

Design Aids

Surface Water Management Design AidS.........ccccoviiieiiiiiiiieceeieeee e 726
Drainage Basin Maps.........coouiiiiiiiiiiiiiie e 729
RaINfall ... e ————— 753
Determination of Seasonal High Water Table (SHWT) .........ccccceevnne. 764
RUNO ... e 771

Water STOrage .....ceeeiiiiiiiii e 793
Exfiltration TrenChes ... 799

Water QUAlILY .....ooooiriiiieee e 811
Subsections 62-4.242(1) and (2), FA.C...oooriiiiiieeeeeeee e 813

Section 62-302.300, FLA.C ..o 820
DISCRAIGES ... 824
HYArographs. ... ... 830

FI0Od ROULING ...ttt 834
Environmental Design AidS........oouueiiiiiiiii e 836
Wetland Boundary Determinations ..............cccoiiiiiiiiiiiiiiiiiiee 838

iii (updated 11/2009)



TABLE OF CONTENTS (continued)
PDF Page No.

Elimination or Reduction of Wetland Impacts...........cccccoovveiiiiiiiiiiiinieeee, 842
(RESEIVEA) ...t a e e e e aa s 848
Separation of Excavations from Wetlands ..............ccoooiiiiiiiii s 849
Protection of Wetland Hydroperiods ............ccccouviiiiiiiiiiiis 853
Water Quality Inputs and Treatments for Wetland Protection ...................... 861

Project Design Examples

Project Design EXamPIES ..........uuiiiiiiiiiieiieeie e 863
AGriCURUral PrOJECES ... e e eaanas 865

AGrICURUIal SItE ... e 868

Agricultural Site with Major Impoundment...............ceeiiiiiiiie 894
EXFIltration TrenCh ... 925
Flood Plain Storage Compensation .............ccoooiiiiiiiiiiiiiiciiccc e 934
INAUSTIIAL STEE ... 944
Multi-Family Residential SIte.............uuiiiii e 965
Distance from Public Water Supply Wells............ooommmimiiiiieiee 984

Post-Permit Considerations

Post-Permit Considerations ...............uuueeiiiiiiiiiiiie e 988
Maintenance of Surface Water Management Systems...........cccccoeeeiiiiiiiiiiiiiiiennnn. 990
(RESEIVEA) ..ttt e e e e e e e e s 993

iv (updated 11/2009)



TABLE OF CONTENTS (continued)
PDF Page No.

Management and Maintenance of Environmental Areas............cccccoovciiiiieeiiicnnnen. 994

Introduction to Environmental Monitoring Report Guidelines....................cccccoeeuu. 999

Environmental Monitoring Report GUIAENINES .............ccccccoeeeiiiiiiieieiiiiieee e 1000
Index

o= G PP 1026

V (updated 11/2009)



TABLE OF CONTENTS (continued)

FIGURES
No. PDF Page No.

Introduction and Chapters of the Florida Administrative Code

1-1 Boundaries of the Five Water Management

Districts and the Two S.FW.M.D. BasinS ........cccoovveeiiiiiiiiiiieeeeee, 29
1-2 South Florida Water Management District

Area SErviCe CENTEIS .......coovviieiie e 30
41-1  Western Canal 9 Basin Boundary............ccccoiiiiiiiiiiiiieee 191
41-2  Typical Development SChemes .........ccooooiiiiiiiiiiii e 192
41-3 Plate 1 of 5 Kissimmee River Flood Plain POOI A ..........oovvviiiiiiiiiiiiiieeeeene. 193
41-3 Plate 2 of 5 Kissimmee River Flood Plain PooI B............c.cooeiiiiiiiiiiieenn. 194
41-3  Plate 3 of 5 Kissimmee River Flood Plain Pool C..........ccocoviviiiiiiiiiiieen, 195
41-3 Plate 4 of 5 Kissimmee River Flood Plain Pool D...........cccoviiiiiiiiiiiiieeeennn. 196
41-3 Plate 5 of 5 Kissimmee River Flood Plain POOI E..............coooiiiiiiiiiienn. 197
41-4  Boundary of Kissimmee River Basin ...........ccccuueeiiiiiiiiiiiiiiiie 198
T O N I = 7= T o [ 199
I O N I = 7= 11 o [T 200
e A O Y I = 7= 11 | TR 201
41-8 Discharge Coefficients for the Sub-basins of the

C-51 Basin in Palm Beach County, Florida ............ccccooviiiiiiiiiinnnnnnnn. 202

41-9 Peak Flood Stage (Ft. NGVD) During a 1-in-100 Year
Storm Event and Minimum Floor Elevation,

Prior to Completion of S-319 ... 203
1 Water Preserve Area and Water Preserve Area Basin Boundaries............. 204
2 Water Preserve Area and Water Preserve Area Basin Boundaries............. 205
3 Water Preserve Area and Water Preserve Area Basin Boundaries............. 206
4 Water Preserve Area and Water Preserve Area Basin Boundaries............. 207
5 Water Preserve Area and Water Preserve Area Basin Boundaries............. 208
6 Water Preserve Area and Water Preserve Area Basin Boundaries............. 209
Basis of Review for Environmental Resource Permit
Applications Within the South Florida Water Management District
PDF Page No.
4.3-1 INCENLIVE Graph......ccoovuiiiiiiie et 475
4.4-1 Regional Watershed Map .......cccooooiiiiiiiiiiic e 493

Vi (updated 11/2009)



TABLE OF CONTENTS (continued)
FIGURES (continued)

Design Aids
Figure No.
PDF Page No.

B-1 Drainage Basins for Eastern Broward County, FL ............cccciriiiinnnnnn. 732
B-2 Drainage Basins for Western Broward County, FL .............cccooeiiiiiiiiiinnnnnnn. 733
B-3 Drainage Basins for Areas of Charlotte County, FL

Within the S.FW.IM.D. ... 734
B-4 Drainage Basins for Eastern Collier County, FL..........ccccccooiiiiiiiiiiiiiiinn. 735
B-5 Drainage Basins for Western Collier County, FL..........cccoiiiiiiiiiii. 736
B-6 Drainage Basins for Glades County, FL............ovviiiiiiiiiiiiiiieeeen 737
B-7 Drainage Basins for Hendry County, FL........ccccovviiiiii e, 738
B-8 Drainage Basins for Areas of Highlands County, FL

Within the SIFEW.IM.D. ..o 739
B-9 Drainage Basins for Lee County, FL ..., 740
B-10 Drainage Basins for Martin County, FL ............ccooiiiiiiiiiiee 741
B-11 Drainage Basins for Northern Miami-Dade County, FL...................... 742
B-12 Drainage Basins for Southern Miami-Dade County, FL ..................... 743
B-13 Drainage Basins for Areas of Mainland

Monroe County, FL........ooooiiiiiiiee e 744
B-14 Drainage Basins for Areas of Okeechobee County, FL

Withinthe S. F.W. M. D. oo 745
B-15 Drainage Basins for Areas of Orange County, FL

Within the SIFW.IM.D. ..o 746
B-16 Drainage Basins for Areas of Northern Osceola

County, FL Within the SIFEW.M.D. ..o 747
B-17 Drainage Basins for Areas of Southern Osceola

County, FL Within the SSFEW.M.D. ..., 748
B-18 Drainage Basins for Eastern Palm Beach

County, FL oo 749
B-19 Drainage Basins for Western Palm Beach

County, FL oo 750
B-20 Drainage Basins for Areas of Polk County, FL

Within the SIFW.M.D. ..ooooriiiiee e 751
B-21 Drainage Basins for St. Lucie County, FL ..........cccoeiieiiiiiiiiiiis 752
C-1  5-Year 1-Hour Rainfall (Inches) in Alabama,

Florida, Georgia and South Carolina.............cccceevvviiiiiiiiiiiiinnnnnnn. 755
C-2 1-Day Rainfall: 3-Year Return Period.........cccccoooeeiiiiiiiiiiii, 756
C-3 1-Day Rainfall: 5-Year Return Period.............cccooiiiiiiiiis 757
C-4 1-Day Rainfall: 10-Year Return Period...........cccccooviiiiiiiiiinis 758
C-5 1-Day Rainfall: 25-Year Return Period.........ccccooooiiiiiiiiiiiiie, 759

Vii (updated 11/2009)



TABLE OF CONTENTS (continued)

FIGURES (continued)

Figure No.
PDF Page No.

C-6 1-Day Rainfall: 100-Year Return Period..........ccccccoiiiiiiiiiiiiiiiiiiiiieeeeeee 760
C-7 3-Day Rainfall: 10-Year Return Period.........cccccoooeiiiiiiiiiiiicceeee e 761
C-8 3-Day Rainfall: 25-Year Return Period...........cccccooiiiiiiiiiiniiiiieeeeee 762
C-9 3-Day Rainfall: 100-Year Return Period..........cccccceieiiiiiiiiiiiiiiieeeeeeee 763
D-1 1 of 2 Hydrology: Solution of Runoff Equation ..............cccccin, 773
D-1 2 of 2 Hydrology: Solution of Runoff Equation ..............ccccviiiin, 774
D-2 Sheetflow Curves, P =7", DWT =2 Ft. Or LSS .. cvvnieeeieeeeeeeeeeeeeeeeeea 777
D-3  Sheetflow Curves, P =8, DWT =2 Ft. Or LSS ...ccuviieeiieiieeeeeeeeeee 778
D-4  Sheetflow Curves, P =9”, DWT =2 Ft. Or LESS ...ccuuiieeieeeiieeeeeeeeeeeee 779
D-5 Sheetflow Curves, P = 10", DWT = 2 Ft. Or LeSS ....uvvvneeeeeeeeeeeeeeeeeeeae 780
D-6 Sheetflow Curves, P =117, DWT = 2 Ft. Or LeSS ....uivvviieiiieeeeeeeeeeee 781
D-7 Sheetflow Curves, P =77, DWT = 3 Ft. .o 782
D-8 Sheetflow Curves, P =8", DWT =3 Ft..coooriiiiiiiieeeee e 783
D-9 Sheetflow Curves, P =9, DWT = 3 Ft. .o 784
D-10 Sheetflow Curves, P =107, DWT = 3 Fl..ouriiiie e 785
D-11 Sheetflow Curves, P = 11", DWT =3 Fl. ..o 786
D-12 Sheetflow Curves, P =77, DWT =4 Ft...ooooririeeeee e 787
D-13 Sheetflow Curves, P =8, DWT =4 Ft. ..o 788
D-14 Sheetflow Curves, P =9", DWT =4 Ft. ..o 789
D-15 Sheetflow Curves, P =107, DWT =4 Ft...ooooiiiiiieeeeeeee e 790
D-16 Sheetflow Curves, P =117, DWT =4 Ft. ... 791
D-17 % PONAEA ArCa ...ttt e e e e e e e 792
E-1  Cumulative Soil Moisture Storage ..o 795
E-2 Surface Storage Computation Scheme..........c.ccceeeiiiiiii, 797
E-3  Typical Stage-Storage Graph ... 798
F-1  Usual Open-HOole TeSt.......ooviiiiiieei i 801
F-2  Falling-Head Open-Hole Test ... 803
F-3 D.O.T. Standard TeSt........uuuuuiiiiiiiei s 805
F-4  Typical Exfiltration TrenCh ... 810
Florida DEP Subsection of Rules: 62.4.242(1)(2) and 62.302.300.......................... 811
G-1  Coefficient fOr WEIIS ......cooee e 824
G-2 Required V-NOICh SiZ€, .....ccooeieieiii e 826
H-1  Example Hydrograph ... 830
-1 Inflow and Outlfow Hydrographs............coooorimiiiiiii e 835

viii (updated 11/2009)



TABLE OF CONTENTS (continued)

FIGURES (continued)

Figure No.

PDF Page No.
L-1  Typical Environmental Impacts Associated

WIth ThiS ProJECE.... .o 843
L-2  Project Redesigned to Avoid All Wetland Impacts ..............ccoocciiiieiiiinnnee. 844
L-3  Types of Modifications Which Meet the Criteria

of the Basis of Review for Environmental

Resource Permit Applications, Section 4.2.1 ... 845
L-4  Types of Modifications Which Meet the Criteria

of the Basis of Review for Environmental

Resource Permit Applications, Section 4.2.1 ... 846
L-5 Types of Modifications Which Meet the Criteria

of the Basis of Review for Environmental

Resource Permit Applications, Section 4.2.1 ........ccccccoeeeiviiiiieeeeeennn, 847

N-1  Hydraulic Gradient Created Between Wetland

and Water Management Facility..............ccoo oo 851
N-2 Case Examples of Hydraulic Gradients ..............cccccciiiiiiiiiiiiiiiee e, 852
O-1  Depiction of Normal Pool and Seasonal High Water

Elevation in @ Cypress SWamp......ccoovveiiiiieeeeeeeeeeeeeeee e 856
0O-2 Typical Cross Section of Cypress Wetland ...............cooovriiiccieie e, 857
O-3 Typical Cross Section of Wetland Impacted by a Canal ................cceeeeeeeee. 858
O-4 Typical Discharge/Overflow Structures for Wetland Impoundments ............ 860

P-1  Typical Wetland Preserve Cross Section with
Water Quality Swale and Berm ... 862

Project Design Examples

XB-1 AGriCURUIal SIte.....coeii i e eeaeaes 869
XB-2 OVerflow SIrUCLUIE .......cooeiieeeeee e e e e e e e e e e eeeeeees 880
XC-1 Agricultural Site with Major Impoundment..............ccooiiiiiiiiiie 895
XC-2 OVErflOW SHIUCIUIE ...t 907
XD-1 Cross Section of Proposed Exfiltration Trench ...........ccccccoeeiiiiiiis 932
XE-1 UNdeveloped Site......ccooii i e e e e e e e e e eaeees 937
XE-2 DeVeloped SIte.....ccciei it e e 938
XE-3 UNdeveloped Site......ccooi i 939
XE-4 DeVveloped Site.....ccooviiiiiiiieiee e 940
XE-5 UNdeveloped Site........coooi i 941
XE-6 Developed Site (Initial Layout) ..........ooooiiiiiiiiiiiieeee e 942
XF-1 Sit€ Plan VIEW .......ueeiiiiiiiiiiieiee ettt 945
XF-2 Industrial Site Stage-Storage CUrve ...........ccccuuiiiiiiiiiiiieeeeee e 952

iX (updated 11/2009)



XG-1 SHE PIAN VIBW ...ttt e e e e e e e e e e eeeeeeeeees 967

XG-2 Multi-Family Residential Site Stage-Storage Curve .........ccccoovvveiiiiiiiiiiiiennnn, 973

XG-3 Multi-Family Residential Site Outfall Structure ............ccccocciie 977
TABLE OF CONTENTS (continued)

FIGURES (continued)

Figure No.
PDF Page No.
Post-Permit Considerations

PD-1 Post Construction Measures to Prevent

Impacts to Wetlands............ooom e 997
In The Environmental Monitoring Report Guidelines
Figure No. PDF Page No.
1 Site LOCAtiON MAP ...ueeiiiiiiie e 1006
2 Detailed Site Map.........oooe i 1007
3 Typical Wetland Area Monitoring Layout............ccccooviiiiiiiiiiiiiiieeee, 1008
4 Wetland Plan View Showing Location of Transect

Through Wetland Areas to be Monitored ...................ooonee 1009
5 Transect-Elevation Cross-Section Relative to

Control Elevation of Wetlands...........ccoooeiiiiiiiiiiiiiiiiee, 1013

In the Environmental Monitoring Report Guidelines

X (updated 11/2009)



TABLE OF CONTENTS (continued)

TABLES
No.
Introduction and Chapters of the Florida Administrative Code
PDF Page No.

-- Summary of Environmental Resource Permits by

Thresholds and Applicable Laws .........ccceeeiiiiiiiiieiiiiinnnes 31
40E-1.607(1) Permit Application Processing Fees for Water Use Permit

APPLICAtIONS....cceiie e 105
40E-1.607(2) Permit Application Processing Fees for Water Well

Construction Permit Applications ............ccccceeieiiieieiiiiiiiiiiie, 106
40E-1.607(3)(a)Permit Application Processing Fees for Environmental

Resource Permit Applications.............cceeiiiiiiiiiiiiiiicciee e, 107
40E-1.607(3)(b)Permit Application Processing Fees for Projects

Grandfathered [etC.] .....uuuiieiiii e, 109
40E-1.607(4) Permit Application Processing Fees for Proprietary

Authorizations Under Chapters 253 and 258, F.S. [etc.]........... 110
40E-1.607(5) Determination Petition Processing Fees for Formal

Determination of Wetlands and Other Surface Waters.............. 110
62-302.530 Criteria for Surface Water Quality Classifications............... ....ccc.... 290

(62-302 DEP)

Basis of Review for Environmental Resource Permit Applications
Within the South Florida Water Management District

4.2.7-1 Listed Wildlife Species That Are Aquatic or

Wetland Dependent and That Use Upland

Habitats for Nesting or Denning............cooooriiiiicccieieeeeee 454

Design Aids

TABLE
CA-1 Seasonal High Water Table Indicators ............ccccooviveiiiiiiiiiiicnnn. 770
F-1 Broward County — Usual Open-Hole Test ........cccccoeiiiiiiiiiiiiiiiinnnn, 807
H-1 SBUH Method ... 830

Xi (updated 11/2009)



INTRODUCTION
AND CHAPTERS OF THE
FLORIDA ADMINISTRATIVE CODE



INTRODUCTION
A. HISTORY OF THE SOUTH FLORIDA WATER MANAGEMENT DISTRICT

South Florida’s extremes of hurricane, flood and drought combined with efforts to popu-
late this anew frontier led the U.S. Congress in 1948 to launch the Central and Southern
Florida Flood Control Project for purposes of flood control and water conservation. In
1949, the Florida legislature created the Central and Southern Florida Flood Control Dis-
trict (FCD) to act as the local sponsor for the project — operating and maintaining the
water control network funded by property taxes levied within the District boundaries.

Throughout its history, this regional water resource agency evolved and grew in
response to population growth and development. The Florida Water Resources Act of
1972, Chapter 373, Florida Statutes (F.S.), divided the state into five water management
districts and greatly expanded the duties of the existing FCD. This included greater
emphasis on water quality and environmental protection. The FCD was renamed the
South Florida Water Management District in 1976, and new boundaries were drawn to
encompass the region’s primary watersheds.

The District has evolved into a multi-faceted agency responsible for most water resource
issues — from providing flood protection and water supply protection to people living in
cities and on farms, to restoring and managing natural ecosystems.

B. REGULATORY POWERS

The Water Resources Act, Chapter 373, F.S., governs the regulation of all “waters in the
state” unless exempted by law. Waters in the state include all water on or beneath the
surface of the ground or in the atmosphere.

The Act declares it to be the policy of the Legislature:

(a) To provide for the management of water and related land resources;

(b) To promote the conservation, development, and proper utilization of surface
and ground water;

(c) To develop and regulate dams, impoundments, reservoirs, and other works
and to provide water storage for beneficial purposes;

(d) To prevent damage from floods, soil erosion, and excessive drainage;

(e) To minimize degradation of water resources caused by the discharge of storm
waste;

(f) To preserve natural resources, fish, and wildlife;

(g) To promote the public policy set forth in s. 403.021, F.S.;

(h) To promote recreational development, protect public lands, and assist in main-
taining the navigability of rivers and harbors; and

(i) Otherwise to promote the health, safety, and general welfare of the people of
this state.



The Act provides for the establishment of permit programs for the regulation of consump-
tive use of water, well construction, surface water management systems, artificial
recharge and utilization of works or land of the District.

Chapter 373, F.S., was significantly amended in 1993. Broadly stated, the Florida Envi-
ronmental Reorganization Act of 1993 amended Chapter 373 by consolidating wetland
resource, mangrove alteration, and surface water management permits into a single reg-
ulatory approval referred to as an “environmental resource permit” (ERP). Since the rules
implementing this legislation became effective on October 3, 1995, a single permit
issued by a single agency is required for development activities that, under the past reg-
ulatory structure, might have required separate permits from DEP and a water manage-
ment district. This was accomplished by repealing most of the Warren S. Henderson
Wetlands Protection Act in Part VIl of Chapter 403, F.S., while re-enacting and codifying
its key provisions, with some amendments, in Part IV of Chapter 373, F.S.

Additionally, in October of 1995, the District began to process applications for the use of
sovereign submerged lands when a proprietary authorization is required in conjunction
with an ERP permit. In the interest of further streamlining the permitting process, this
function was delegated to the water management districts by the Governor and Cabinet
sitting as the Board of Trustees of the Internal Improvement Trust Fund. The proprietary
authorization for the use of sovereign submerged lands is governed by Chapters 253
and 258, F.S., and the rules adopted thereunder.

The regulations which implement the District’'s permitting responsibilities are adopted by
rule and codified at Title 40E of the Florida Administrative Code (F.A.C.).

C. THE GOVERNING BOARD

The District is governed by a nine-member board, appointed by the Governor, responsi-
ble for the overall administration of District programs, development of a water use plan,
and implementation of the regulatory programs authorized by the various acts, which
empower the District. Board members, who serve without compensation, are appointed
from specific geographical areas within District boundaries.

The District is also divided into two basins (Big Cypress Basin and Okeechobee Basin),
which are governed by basin boards. The primary functions of the basin boards are to
plan and approve construction of primary water resource development projects and to
plan secondary water control facilities for guidance of local government and private local
owners.

D. PERMITTING OF SURFACE WATER MANAGEMENT SYSTEMS
1. Statutory Provisions (Part IV, Chapter 373, F.S.)

Generally, environmental resource permits are required by the water management dis-
tricts for construction, alteration, operation, maintenance, repair and abandonment of
surface water management systems. Surface water management systems are defined
as a stormwater management system, dam, impoundment, reservoir, appurtenant work



or works, or any combination thereof. The term “works” is defined in 373.403(5), F.S.:
“Works’ means all artificial structures, including, but not limited to, ditches, canals, con-
duits, channels, culverts, pipes, and other construction that connects to, draws water
from, drains water into, or is placed in or across the waters in the state.” The terms “sur-
face water management system” or “system” include areas of dredging or filling as
defined by 373.403(13) and (14), F.S., respectively.

An applicant for an environmental resource permit must show that the proposed activities
are consistent with the goals and policies expressed in 373.016 (Declaration and Policy)
F.S. and 373.036 (State Water Use Plan) F.S.; that the construction or alteration of the
surface water management system will not be harmful to the water resources of the Dis-
trict (373.413, F.S.); that the operation and maintenance of the system will not be incon-
sistent with the overall objectives of the District or harmful to the water resources of the
District and that additional criteria for activities in surface waters and wetlands are met
(373.414, F.S.).

2. Uniform Rules of Procedure (Title 28, F.A.C.)

Chapters 28-101 through 28-110, F.A.C., describe how agencies, including water man-
agement districts, shall: schedule and conduct meetings, hearings, and workshops; file
notices of protests and formal written protests; file and process petitions for declaratory
statements; describe agency organization and operations; establish procedures for deal-
ing with petitions and variances; conduct rulemaking; determine the substantial interests
of a party; issue licenses (permits); and apply for exceptions from the Uniform Rules of
Procedure.

3. Rules of the South Florida Water Management District (Title 40E, F.A.C.)

Chapter 40E-0 contains the Uniform Rules of Procedure exceptions which have been
granted to the District. The exceptions apply to such matters as considering emergency
petitions, processing and considering permit applications, employing District resources in
an emergency, authorizing regulated activities in an emergency before a permit can be
issued, defining point of entry into certain proceedings, and establishing exceptions and
variances for activities which might require one or more District permits.

Chapter 40E-1 contains information about the South Florida Water Management District
required by Subsection 120.53(1), F.S., such as general information about the District
organization, records, and final orders; meetings, hearings, and workshops; the rulemak-
ing process; declaratory statements; decisions determining substantial interests; permits;
and compliance and enforcement. Since this document is contained in whole in this Man-
ual, the description here of Chapter 40E-1 will be limited to Part VI, Permits.

Generally, an individual or general environmental resource permit must be obtained
either prior to construction, alteration, operation, maintenance, repair, or abandonment of
any surface water management system, dam, impoundment, reservoir, appurtenant work
or works; or prior to the establishment and operation of a mitigation bank. Also, a con-
ceptual environmental resource permit (which does not authorize construction or opera-



tion) may be obtained for proposed surface water management systems or mitigation
banks.

Part VI contains detailed descriptions both of the processes by which various categories
of permit applications are processed by the District, and the procedures for notifying
interested persons and the public in general about the receipt by the District of certain
permit applications and the agency’s proposed actions on certain applications.

Section 40E-1.607, F.AC., is a detailed list of permit application processing fees. In other
sections, processes for denying, suspending, revoking, modifying, renewing, and trans-
ferring permits are described. Certain activities in the Florida Keys Area of Critical State
Concern must be reviewed in special processes, which are listed. The various District
forms, which relate to the permitting process are listed, as are the locations of District
Service Centers at which the forms can be obtained.

Chapter 40E-4, F.A.C., describes the requirements for Individual Environmental
Resource Permits for construction, alteration, or operation of surface water management
systems. Chapter 40E-40, F.A.C., describes the requirements for Environmental
Resource Standard General Permits, which are issued by District staff. (See 40E-
4.021(18), F.A.C.) Generally, activities which either do not qualify for a no-notice and a
noticed general environmental resource permit; and which involve activities in less than
one acre of wetlands or other surface waters, on a project less than 100 acres in size
and with less than ten boat slips; or which meet the criteria for incidental site activities;
may qualify for an Environmental Resource Standard General Permit.

Projects which exceed the general permit thresholds require an individual permit. Indi-
vidual permits are issued by the Governing Board upon application and compliance with
Part IV of Chapter 373, F.S., and Title 40E, F.A.C. Documents which contain specific cri-
teria for evaluating projects are listed in 40E-4.091, F.A.C. Further, additional criteria
may be applicable if the project is to be located within an area in which the District has
adopted basin rules. (See Chapter 40E-41, F.A.C., for additional criteria applicable in the
Western C-9 Basin, the Kissimmee River Basin, the C-51 Basin, and Water Preserve
Area Basins in Palm Beach and Broward counties.)

Applications for incidental site activities are processed as described in Section 40E-
40.042, F.A.C. All other standard general permits are subject to much the same rules
and criteria as are in effect for individual permits. However, agency action shall be taken
within 60 days after the application for a standard general permit is declared complete,
and issuance occurs at the staff level.

Chapter 40E-400, F.A.C., describes activities for which general permits are issued by
rule after notice to the agency (“Noticed General Environmental Resource Permits”). In
order to obtain a noticed general permit, applicants file a short application form and cer-
tain basic plans and technical data. A “No Notice General Environmental Resource Per-
mit” applies to small upland projects; certain types of roadway work; and some projects,
which have received the approval of Miami-Dade County or Collier County.



With one exception (described next), unless the District notifies the applicant within 30
days of application receipt that the proposed activities do not qualify for a noticed general
permit, the activities may then proceed. Only in the case of those activities defined in
Section 40E-400.475 General Permit for Minor Activities, F.A.C., is the District required
to notify the applicant within 30 days of application receipt whether the proposed activi-
ties qualify for the general permit.

Modifications, suspensions, or revocations of noticed general permits occur in accor-
dance with the provisions of Chapter 373, F.S., and Chapter 40E-400, F.A.C.
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SUMMARY OF ENVIRONMENTAL RESOURCE PERMITS BY THRESHOLDS AND
APPLICABLE LAWS

Chapter 40E-4, F.A.C.
Environmental Resource Permits

Conceptual Approval Permit*

Individual Permit*

Phase developments
Mitigation banks (optional)

Projects with:

>100 acres project areas, or

>10 boat slips, or

>1 acre wetlands or surface water
construction/alteration.

Projects which do not qualify for general
permits.

Mitigation banks.

Chapter 40E-40, FA.C.
Environmental Resource Standard General** Permits

Standard General Permit

For incidental site activities on projects with:

Projects which do not qualify for a No-
Notice or a Noticed General
Environmental Resource Permit, and
with:

<100 acres project area, and

<10 new boat slips, and

<1 acre wetland/surface water impact.

Complete Environmental Resource Permit applica-
tion, and

preliminary staff recommendation of approval, and
plans or description and location of proposed activ-
ities, and

system must meet criteria and permit thresholds.

Chapter 40E-41, FA.C.
Surface Water Management Basin & Related Criteria

1. Western C-9 Basin
2. Kissimmee River Basin
3. C-51 Basin

This chapter does not authorize any specific permits. However, these rules establish additional
surface water management criteria for specified basins which insure that developments in the
basins incorporate appropriate water quantity and water quality control measures to minimize
adverse impacts to the water resources of the District. A formal delineation of the boundaries of
each basin is included in the rule. The following basins are affected:

4. \Water Preserve Area Basins in Palm Beach and Broward counties

*Individual permits — Agency action by the Governing Board
**General permits & authorizations — Issued by the District staff



Chapter 40E-400, F.A.C.
No-Notice and Noticed General Environmental Resource Permits

General Environmental Resource Permits for those activities which have been determined to
have minimal adverse impacts to the water resources of the District, both individually and cumu-
latively.

No-Notice General Permit Noticed General Permit
Refer to Sections 400.315-400.316, F.A.C. Refer to Sections 400.417-400.500, F.A.C.

Chapter 40E-4, FA.C.
Formal Determinations of Wetlands and Other Surface Waters

Any person with a legal or equitable interest in real property may petition the District for a formal
determination of the landward boundaries of wetlands and other surface waters.

*Individual permits — Agency action by the Governing Board

**General permits & authorizations — Issued by the District staff



Chapters 28-101 through 28-110, F.A.C.
The Uniform Rules of Procedure
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The Uniform Rules of Procedure Title 28

The Uniform Rules of Procedure Chapters of Title 28

On July 1, 1998, pursuant to Section 120.45(5), F.S., the District repealed many
procedural rules in Chapter 40E-1, F.A.C., and concurrently began complying with the
Uniform Rules of Procedure in Title 28, F.A.C. The Rules, and the exceptions which are
in Chapter 40E-0, F.A.C. (see the text of Chapter 40E-0, F.A.C., elsewhere in this
Manual), establish how to:

e Schedule and conduct public meetings, hearings, and workshops;
File notices of protests and formal written protests;
File and process petitions for declaratory statements;
Describe an agency’s organization and operations;
Establish procedures for dealing with petitions for variances and waivers;
Conduct rulemaking;
Determine the substantial interests of a party;
Issue licenses; and
Apply for exceptions from the Uniform Rules of Procedure.

-i-
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Rule No Rule Title Effective Date
ORGANIZATION

28-101.001 | Statement of Agency Organization and Operation 12/24/2007
AGENDA & SCHEDULING OF MEETING AND WORKSHOPS

28-102.001 | Notice of Public Meeting, Hearing, or Workshop 1/15/2007
28-102.002 | Agenda of Meetings, Hearings, and Workshops 4/1/1997
28-102.003 | Emergency Meetings 1/15/2007

RULE MAKING

28-103.001 | Advance Notice of Agency Rulemaking Proceedings 4/1/1997
28-103.002 | Rule Development Workshops 1/15/2007
28-103.003 | Negotiated Rulemaking 4/1/1997
28-103.004 | Public Hearing 4/1/1997
28-103.005 | Evidentiary Proceeding During Rulemaking 3/18/1998
28-103.006 | Petitions to Initiate Rulemaking 4/1/1997

VARIANCE OF WAIVER

28-104.001 | Purpose; Construction 1/15/2007
28-104.002 | Petition for Variance or Waiver 3/18/1998
28-104.003 | Comments on Petition 4/1/1997
28-104.004 | Petition for Emergency Variance or Waiver 4/1/1997
28-104.005 | Time for Consideration of Emergency Petition 12/24/2007
28-104.0051 | Revocation of Emergency or Temporary Variance or Waiver 3/18/1998
28-104.006 | Request for Information 4/1/1997

DECLARATION STATEMENTS

28-105.001 | Purpose and Use of Declaratory Statement 1/15/2007
28-105.002 | The Petition 1/15/2007
28-105.0024 | Notice of Filing 1/15/2007
28-105.0027 | Intervention 1/15/2007
28-105.003 | Agency Disposition 1/15/2007
28-105.004 | Notice of Disposition 1/15/2007

DECISIONS DETERMINING SUBSTANTIAL INTERESTS

28-106.101 | Scope of this Chapter 4/1/1997

28-106.102 | Presiding Officer 4/1/1997

28-106.103 | Computation of Time 1/15/2007

28-106.104 | Filing 1/15/2007

28-106.105 | Appearances 4/1/1997
-a-

(Ch 28)



Rule No
28-106.106
28-106.107
28-106.108
28-106.109
28-106.110
28-106.111
28-106.201
28-106.2015
28-106.202
28-106.203
28-106.204
28-106.205
28-106.206
28-106.207
28-106.208
28-106.209
28-106.210
28-106.211
28-106.212
28-106.213
28-106.214
28-106.215
28-106.216
28-106.217
28-106.301
28-106.302
28-106.303
28-106.304
28-106.305
28-106.306
28-106.307
28-106.401
28-106.402
28-106.403

Standards of Conduct for Qualified Representatives

Consolidation
Notice to Interested Parties

Service of Papers

Point of Entry into Proceedings and Mediation

Initiation of Proceedings

Agency Enforcement and Disciplinary Actions

Amendment of Petitions or Requests for Hearing

Answer

Motions

Intervention

Discovery

Venue

Notice of Hearing
Prehearing Conferences
Continuances

Conduct of Proceedings
Subpoenas

Evidence

Recordation
Post-Hearing Submittals
Entry of Recommended Order
Exceptions and Responses
Initiation of Proceedings
Notice of Proceeding
Motions

Continuances

Conduct of Proceedings
Recordation
Post-Hearing Submittals

Purpose

Contents of Request for Mediation

Allocation of Costs and Fees

Rule Title
Who May Appear; Criteria for Qualified Representatives

Effective Date

1/15/2007
4/1/1997
4/1/1997
4/1/1997
4/1/1997
1/15/2007
1/15/2007
1/15/2007
1/15/2007
4/1/1997
1/15/2007
1/15/2007
4/1/1997
4/1/1997
4/1/1997
4/1/1997
4/1/1997
4/1/1997
4/1/1997
1/15/2007
3/18/1998
4/1/1997
4/1/1997
1/15/2007
12/24/2007
12/24/2007
4/1/1997
4/1/1997
1/15/2007
3/18/1998
4/1/1997
1/15/2007
1/15/2007
4/1/1997



Rule No Rule Title Effective Date

28-106.404  Contents of Agreement to Mediate 4/1/1997

28-106.405 | Standards of Conduct for Mediators 4/1/1997

28-106.501 | Emergency Action 12/24/2007
28-106.601 | Conflict 12/24/2007

LICENSING

28-107.001 | General (Repealed) 1/15/2007
28-107.002 | Application for License (Repealed) 1/15/2007
28-107.003 | Denial of License (Repealed) 1/15/2007
28-107.004  Suspension, Revocation, Annulment, or Withdrawal (Repealed) 1/15/2007
28-107.005 | Emergency Action (Repealed) 1/15/2007

EXCEPTION TO UNIFORM RULES OF PROCEDURE

28-108.001 | Petition for Exception to Uniform Rules of Procedure 1/15/2007
28-108.002 | Final Disposition on Petition for Exception 4/1/1997
CONDUCTING PROCEEDINGS BY COMMUNICATIONS MEDIA TECHNOLOGY

28-109.001 | Purpose 1/15/2007
28-109.002 | Definitions as Used in this Rule Chapter 4/1/1997
28-109.003 | Application and Construction 4/1/1997
28-109.004 | Government in the Sunshine 1/15/2007
28-109.005 | Notice 1/15/2007
28-109.006 | Evidence, Testimony, and Argument 1/15/2007

BID PROTESTS

28-110.001 | Purpose and Scope 4/1/1997

28-110.002 | Definitions 1/15/2007

28-110.003 | Notice of Protest 1/15/2007

28-110.004 | Formal Written Protest 1/15/2007

28-110.005 | Bond 1/15/2007
-c-—
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ORGANIZATION

Chapter 28-101

28-101.001 Statement of Agency Organization and Operation.

(1)

(2)

The agency head shall maintain a current Statement of Agency Organization and
Operation. The statement shall describe the organization of the agency and outline the
general course of the agency's operations. The purpose of the statement is:

(a) To inform the public, in a complete and concise manner, of the nature of the agency's
business, operations, delegation of authority, internal organization and other related
matters;

(b) To provide assistance to the public when dealing with the agency; and

(c) To expedite the processing of agency matters on behalf of the public.

The Statement of Agency Organization and Operation shall:

(a) Describe the agency head and his or her duties, as well as state the method of
selection or appointment of the agency head, and the length of his or her term.

(b) Describe the organizational units and sub-units within the agency, including their
assigned functions, duties, responsibilities, statutory authority, and statutes and rules
they are charged with implementing. The designation of units and sub-units shall be
consistent with Section 20.04, F.S., or as otherwise provided by law.

(c) Describe the manner by which publications, documents, forms, applications for licenses,
permits and other similar certifications or rights granted by the agency, or other
information, may be obtained.

(d) Identify the agency clerk by name, position, address, and telephone number; and set
out his or her duties and responsibilities.

(e) State whether documents can be filed by electronic mail or facsimile transmission,
including applicable telephone numbers and electronic mail addresses where filings
may be submitted, and set forth the acceptable nature and scope of such filings,
including the following:

1. That a party who files a document by electronic mail or facsimile transmission
represents that the original physically signed document will be retained by that
party for the duration of the proceeding and of any subsequent appeal or
subsequent proceeding in that cause, and that the party shall produce it upon
the request of other parties.

2. That a party who elects to file a document by electronic mail or facsimile
transmission shall be responsible for any delay, disruption, or interruption of the
electronic signals and accepts the full risk that the document may not be
properly filed with the agency as a result.

3. That the filing date for a document transmitted by electronic mail or by facsimile
shall be the date the agency receives the complete document. Any document
received by the office of the agency clerk after 5:00 p.m. shall be filed as of 8:00
a.m. on the next regular business day.

(f) Identify the name and address of the appropriate contact person for obtaining
information about variances from or waivers of agency rules, and indicate how to file

a petition for variance or waiver.

(g) Set forth the agency’s hours of operation during which filings will be accepted.

1
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(3) The agency head shall provide a copy of its Statement of Agency Organization and
Operation to any person upon request.
Specific Authority 120.54(5) FS. Law Implemented 120.54(5)(b)7. FS. History—New 4-1-97,
Amended 1-15-07, 12-24-07.

AGENDA & SCHEDULING OF MEETING AND WORKSHOPS

Chapter 28-102.001
Notice of Public Meeting, Hearing, or Workshop

28-102.001 Notice of Public Meeting, Hearing, or Workshop.

(1) Except where otherwise provided, the agency shall give at least seven days notice of any
public meeting, hearing, or workshop by publication in the Florida Administrative Weekly.
Provisions regarding notices of rulemaking hearings are found in Rule 28-103.001, F.A.C.
Provisions regarding notices of hearings in proceedings for determining substantial interests are
found in Rules 28-106.208 and 28-106.302, F.A.C.

(2) An agency shall utilize the following form, or a substantially similar form, in providing notice
of any public meeting, hearing, or workshop.

NOTICE OF PUBLIC MEETING, HEARING, OR WORKSHOP

The (name of the agency) announces a public meeting, hearing, or workshop to which all persons
are invited.

DATE AND TIME:

PLACE:
PURPOSE:

A copy of the agenda may be obtained by writing to (name of the agency) at (address) or by
calling (name) at (telephone number).

Pursuant to the provisions of the Americans with Disabilities Act, any person requiring special
accommodations to participate in this workshop/hearing/meeting is asked to advise the agency at
least 5 days before the workshop/hearing/meeting by contacting (name) at (telephone number). If
you are hearing or speech impaired, please contact the agency by calling (telephone number of
TDD).

Specific Authority 120.54(5) FS. Law Implemented 120.525, 120.54(5)(b)1. FS. History—New 4-1-
97, Amended 1-15-07.

Chapter 28-102.002
Agenda for Meetings, Hearings, or Workshops

28-102.002 Agenda for Meetings, Hearings, or Workshops.

(1)(a) The agenda shall state with specificity the items that will be considered at a meeting,
hearing, or workshop. All matters involving the exercise of agency discretion and policy-making
shall be listed and summarized on the agenda. Matters which are solely ministerial, or internal
administrative matters that do not affect the interests of the public generally, may be included on
the agenda.

(b) An agency shall utilize the following form, or substantially similar form in preparing its
agenda:

NAME OF AGENCY TIME, DATE & PLACE OF MEETING THIS MEETING IS OPEN TO THE

2
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PUBLIC
1. Call to Order.

2. Review of Minutes.

3. Old Business: Specific listing of all matters involving agency discretion or policy-
making with brief summary of each.

4. New Business: Specific listing of all matters involving agency discretion or policy-
making with brief summary of each.

5. Other Business: Specific listing of all matters involving agency discretion or policy-

making with brief summary of each.
(2) The person designated to preside may make specific changes in the agenda after it has
been made available for distribution, only for "good cause" shown.

Specific Authority 120.54(5) FS. Law Implemented 120.525 FS. History—New 4-1-97.

Chapter 28-102.003
Emergency Meetings

28-102.003 Emergency Meetings.

(1) An agency may hold an emergency meeting notwithstanding the provisions of Rules 28-
102.001 and 28-102.002, F.A.C., for the purpose of acting upon emergency matters affecting the
public health, safety or welfare.

(2) Whenever an emergency meeting must be held, the agency shall give notice of the
meeting on its website, if it has one, and by any procedure that is fair under the circumstances,
such as notifying at least one major newspaper of general circulation in the area where the
meeting will take place, and the agency may also notify all major wire services of the time, date,
place, and purpose of the meeting.

(3) Following an emergency meeting, the agency shall publish in the appropriate publication
prescribed by Section 120.54(3), F.S., and on its website, if it has one, notice of the time, date
and place of the meeting, a statement setting forth the reasons why an emergency meeting was
necessary and a statement setting forth the action taken at the meeting. This notice is in addition
to the notice requirements of Section 120.525(3)(c), F.S.

Specific Authority 120.54(5) FS. Law Implemented 120.525(3), 120.54(5)(b)1. FS. History—New
4-1-97, Amended 1-15-07.

RULE MAKING

Chapter 28-103.001
Advance Notice of Agency Rulemaking Proceedings.

28-103.001 Advance Notice of Agency Rulemaking Proceedings.

Any person may file a written request with the agency to be given advance notice of
agency proceedings to adopt, amend, or repeal a rule, as provided in Section 120.54(3)(a)3., F.S.
The written request may specify that advance notice is requested of all agency rulemaking
proceedings, or of only those agency rulemaking proceedings involving specific subjects.

Specific Authority 120.54(5) FS. Law Implemented 120.54(2)(a), (3)(a) FS. History—New 4-1-97.
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Chapter 28-103.002
Rule Development Workshops

28-103.002 Rule Development Workshops.

(1) Whenever requested in writing by any affected person, the agency must either conduct a
rule development workshop prior to proposing rules for adoption or the agency head must explain
in writing why a workshop is unnecessary.

(2) The agency shall conduct a rule development workshop whenever the agency determines
that a workshop would help the agency understand and address concerns of affected persons.
The agency shall consider the following factors in determining whether to conduct a rule
development workshop:

(a) The complexity or controversial nature of issues being addressed.

(b) Whether rules being considered for adoption have an impact on regulated interests.

(c) Whether rules being considered for adoption involve people with competing interests.

(d) Whether rules being considered for adoption relate to emerging policies for which
investigation of the factual basis for regulatory alternatives is required.

Specific Authority 120.54(5) FS. Law Implemented 120.54(2)(c), (5) FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-103.003
Negotiated Rulemaking

28-103.003 Negotiated Rulemaking.

(1) The agency may develop rules through negotiated rulemaking. Negotiated rulemaking is a
process that uses a committee of designated representatives to draft a mutually acceptable
proposed rule. The agency should consider the following factors in determining whether to use
negotiated rulemaking:

(a) Whether there is a need for a rule;

(b) Whether there are identifiable multiple interests that will be affected by the rule;

(c) Whether a balanced committee of interested persons who are willing to negotiate in good
faith and who can represent identified interests can be assembled;

(d) Whether there is a reasonable likelihood that a committee can reach a consensus within a
fixed period of time;

(e) Whether negotiated rulemaking processes will unreasonably delay implementing
legislation;

(f) Whether the agency has resources, including technical assistance, to commit to support
negotiated rulemaking;

(g) Whether the agency will use the consensus of the committee as the basis for proposing a
rule, consistent with its statutory responsibilities.

(2) When the agency chooses to use negotiated rulemaking, it shall publish a notice in the
Florida Administrative Weekly. The notice shall include:

(@) An announcement that the agency intends to convene a negotiated rulemaking
proceeding;

(b) A description of the subject and scope of the rule to be developed;

(c) In addition to the requirements of Section 120.54(2)(d)2., F.S., a list of the rulemaking
committee members, including their addresses and business telephone numbers;

(d) A schedule for completing the work of the committee;

4
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(e) A statement of how persons who believe that their interests are not adequately
represented may apply to participate on the committee.

(3) The agency shall respond in writing to requests for membership setting forth reasons for
granting or denying the requests.

(4) The negotiating committee shall be chaired by a neutral facilitator or mediator. The
facilitator/mediator shall serve subject to the approval of the committee.

(5) The negotiating committee shall report the results of its deliberations to the agency within
the time frame specified in the notice of negotiated rulemaking.

Specific Authority 120.54(5) FS. Law Implemented 120.54(2)(d) FS. History—New 4-1-97.

Chapter 28-103.004
Public Hearing

28-103.004 Public Hearing.

(1) The notice of intent to adopt, amend, or repeal a rule may provide that a public hearing will
be held.

(2) A request for a public hearing, pursuant to Section 120.54(3)(c)1., F.S., shall be in writing
and shall specify how the person requesting the public hearing would be affected by the proposed
rule. The request shall be submitted to the agency within 21 days after notice of intent to adopt,
amend, or repeal the rule is published as required by law, in accordance with the procedure for
submitting requests for public hearing stated in the notice of intent to adopt, amend, or repeal the
rule.

(3) The agency may conduct a public hearing. The agency must conduct a public hearing if
the proposed rule does not relate exclusively to practice or procedure, and if an affected person
timely submits a written request.

(4) If the notice of intent to adopt, amend, or repeal a rule did not notice a public hearing and
the agency determines to hold a public hearing, the agency shall publish notice of a public
hearing in the same manner as is required for publication of a notice of rulemaking at least 7 days
before the scheduled public hearing. The notice shall specify the date, time, and location of the
public hearing, and the name, address, and telephone number of the agency contact person who
can provide information about the public hearing.

(5) The purpose of a public hearing is to provide affected persons and other members of the
public a reasonable opportunity for presentation of evidence, argument and oral statements,
within reasonable conditions and limitations imposed by the agency to avoid duplication,
irrelevant comments, unnecessary delay, or disruption of the proceeding.

(6) The agency head, any member thereof, or any person designated by the agency head
may preside at the public hearing. The agency must ensure that the persons responsible for
preparing the proposed rule are available to explain the agency's proposal and to respond to
questions or comments regarding the proposed rule.

(7) Written statements may be submitted by any person within a specified period of time prior
to or following the public hearing. All timely submitted written statements shall be considered by
the agency and made a part of the rulemaking record.

Specific Authority 120.54(5) FS. Law Implemented 120.525, 120.54(3)(c) FS. History—New 4-1-
97.
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Chapter 28-103.005
Evidentiary Proceeding During Rulemaking

28-103.005 Evidentiary Proceeding During Rulemaking.

(1) At any time before the conclusion of a public hearing conducted under the provisions of
Section 120.54(3), F.S., any person who asserts that his or her substantial interests will be
affected in the proceedings, and who demonstrates that the rulemaking proceedings do not
provide an adequate opportunity to protect his or her substantial interests, may request that the
rulemaking proceedings be conducted under the provisions of Sections 120.569 and 120.57,
F.S., to provide an adequate opportunity to protect his or her substantial interests.

(2) The agency shall determine the merits of the request and grant or deny it.

(3) If the agency grants the request, the rulemaking proceeding shall be suspended until the
evidentiary proceeding has been concluded. The agency shall not file the proposed rule for
adoption until the request has been denied, or until the issues raised in the request have been
resolved by the agency.

(4) Unless the agency rejects the request, the agency shall publish notice in the same manner
as is required for the publication of a notice of rulemaking that a request for evidentiary
proceeding has been submitted. The notice shall contain sufficient information to advise
substantially affected persons of the proceeding.

(5) The agency may determine that the rulemaking proceeding be conducted under the
provisions of Sections 120.569 and 120.57, F.S., even in the absence of a specific request.

(6) The agency head or a member thereof may conduct the proceeding or it may request that
the Division of Administrative Hearings assign an administrative law judge to conduct the
proceeding. If the agency requests that the Division of Administrative Hearings assign an
administrative law judge to conduct the proceeding, the request shall be made within 15 days of
the decision to proceed under Sections 120.569 and 120.57, F.S.

Specific Authority 120.54(5) FS. Law Implemented 120.54(3)(c)2. FS. History—New 4-1-97,
Amended 3-18-98.

Chapter 28-103.006
Petitions to Initiate Rulemaking

28-103.006 Petitions to Initiate Rulemaking.

(1) Petitions to initiate rulemaking pursuant to Section 120.54(7), F.S., include all petitions to
adopt, amend, or repeal a rule. All petitions to initiate rulemaking must contain the name,
address, and telephone number of the petitioner, the specific rule or action requested, the
reasons for the rule or action requested, and the facts showing that the petitioner is regulated by
the agency or has a substantial interest in the rule or action requested.

(2) Petitions to initiate rulemaking shall be filed with the agency clerk.

Specific Authority 120.54(5) FS. Law Implemented 120.54(7) FS. History—New 4-1-97.
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VARIANCE OF WAIVER

Chapter 28-104.001
Purpose; Construction.

28-104.001 Purpose; Construction.

This chapter implements Section 120.542, F.S., by establishing the procedures for granting or
denying petitions for variances and waivers of agency rules, and, should be read in conjunction
with the provisions of Sections 120.52(18), 120.52(19) and 120.542, F.S.

Specific Authority 120.54(5)(b)8., 120.542(3) FS. Law Implemented 120.542(3) FS. History—New
4-1-97, Amended 1-15-07.

Chapter 28-104.002
Petition for Variance or Waiver

28-104.002 Petition for Variance or Waiver.

(1) A petition for a variance from or waiver of an agency rule shall be filed with the clerk of the
agency that adopted the rule, with a copy to the Joint Administrative Procedures Committee,
Room 120, The Holland Building, Tallahassee, Florida 32399-1300.

(2) The petition must include the following information:

(a) The caption shall read:

Petition for (Variance from) or (Waiver of) Rule (Citation)

(b) The name, address, telephone number, and any facsimile number of the petitioner;

(c) The name, address, telephone number, and any facsimile number of the attorney or
qualified representative of the petitioner (if any);

(d) The applicable rule or portion of the rule;

(e) The citation to the statute the rule is implementing;

(f) The type of action requested;

(g) The specific facts that demonstrate a substantial hardship or a violation of principles of
fairness that would justify a waiver or variance for the petitioner;

(h) The reason why the variance or the waiver requested would serve the purposes of the
underlying statute; and

(i) A statement whether the variance or waiver is permanent or temporary. If the variance or
waiver is temporary, the petition shall include the dates indicating the duration of the requested
variance or waiver.

(3) The petition for a variance or waiver may be withdrawn by the applicant at any time before
final agency action.

(4) Upon receipt of a petition for variance or waiver, the agency shall furnish a copy of the
petition to any other agency responsible for implementing the rule.

Specific Authority 120.54(5)(b)6., 120.542(3) FS. Law Implemented 120.542(5) FS. History—New
4-1-97, Amended 3-18-98.
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Chapter 28-104.003
Comments on Petition

28-104.003 Comments on Petition.

(1) Any interested person or other agency may submit written comments on the petition for a
variance or waiver within 14 days after the notice required by Section 120.542(6), F.S. The
agency shall state in any order whether comments were received by the agency.

(2) The agency shall maintain the comments as part of the record.

(3) The right to comment pursuant to this section does not alone confer party status in any
proceeding arising from a petition for variance or waiver.

Specific Authority 120.54(5)(b)6., 120.542(3) FS. Law Implemented 120.542(6), 120.542(8) FS.
History—New 4-1-97.

Chapter 28-104.004
Petition for Emergency Variance or Waiver

28-104.004 Petition for Emergency Variance or Waiver.

(1) A person requesting an emergency variance from or waiver of an agency rule shall so
state in the caption to the petition.

(2) In addition to the other requirements of Section 120.542(5), F.S., and this chapter, the
petition shall specify:

(a) The specific facts that make the situation an emergency; and

(b) The specific facts to show that the petitioner will suffer an immediate adverse effect unless
the variance or waiver is issued more expeditiously than the time frames provided in Section
120.542, F.S.

Specific Authority 120.54(5)(b)6., 120.542(3) FS. Law Implemented 120.542(3), (5) FS. History—
New 4-1-97.

Chapter 28-104.005
Time for Consideration of Emergency Petition

28-104.005 Time for Consideration of Emergency Petition.

(1) The agency shall grant or deny a petition for emergency variance or waiver within 30 days
of its receipt by the agency. If such petition is not granted or denied within this time limit, the
petition shall be deemed approved unless the time limit is waived by the petitioner.

(2) Within 5 days after filing a petition for emergency variance or waiver with the agency clerk,
the agency shall give notice of receipt of the petition on its website, if it has one. The agency shall
also give notice by any procedure that is fair under the circumstances or provide notice of the
petition to the Department of State for publication in the first available issue of the Florida
Administrative Weekly. Any notice under this subsection shall inform interested persons of the
right to submit comments. Interested persons or other agencies may submit written comments on
the petition for emergency variance or waiver within 5 days after publication of the notice required
herein. The notice and comment requirements in this subsection shall not apply if the agency
head finds that an immediate danger to the public health, safety, or welfare requires an
immediate final order, which final order shall recite with particularity the facts underlying such
finding.

(3) If the agency decides that the situation is not an emergency, the petition shall then be
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reviewed by the agency on a non-emergency basis as set forth in Section 120.542(7), F.S.

(4) The duration of an emergency variance or waiver shall be determined by the agency.

(5) The agency shall issue a written order granting or denying the petition. The order shall
state the facts and reasons supporting the agency’s action.

Specific Authority 120.54(5)(b)8., 120.542(3) FS. Law Implemented 120.542(3) FS. History—New
4-1-97, Amended 1-15-07, 12-24-07.

Chapter 28-104.0051
Revocation of Emergency or Temporary Variance or Waiver

28-104.0051 Revocation of Emergency or Temporary Variance or Waiver.

(1) Upon receipt of evidence sufficient to show that the recipient of an order granting an
emergency or temporary variance or waiver is not in compliance with the requirements of that
order, the agency shall issue an order to show cause why the emergency variance or waiver
should not be revoked.

(2) The recipient of an emergency or temporary variance or waiver shall respond to the order
to show cause why the emergency variance or waiver should not be revoked within 15 days of
the mailing date of the order to show cause. Failure to timely respond shall result in a final order
revoking the emergency or temporary variance or waiver.

Specific Authority 120.54(5)(b)6. FS. Law Implemented 120.542(1), (3) FS. History—New 3-18-98.

Chapter 28-104.006
Request for Information

28-104.006 Request for Information.

(1) When a person inquires of the agency about the possibility of relief from any rule
requirements or the remedies available pursuant to Section 120.542, F.S., the agency shall
provide the information required by Section 120.542(4), F.S., within 15 days of the inquiry.

(2) In its response to a request for information, the agency shall indicate the name and
address of the appropriate contact person for additional information and shall indicate how a
petition for variance or waiver is filed with the agency.

Specific Authority 120.54(5)(b)6., 120.542(3) FS. Law Implemented 120.542(4) FS. History—New
4-1-97.

DELCARATION STATEMENTS

Chapter 28-105.001
Purpose and Use of Declaratory Statement

28-105.001 Purpose and Use of Declaratory Statement.

A declaratory statement is a means for resolving a controversy or answering questions or doubts
concerning the applicability of statutory provisions, rules, or orders over which the agency has
authority. A petition for declaratory statement may be used to resolve questions or doubts as to
how the statutes, rules, or orders may apply to the petitioner’s particular circumstances. A
declaratory statement is not the appropriate means for determining the conduct of another
person.
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Specific Authority 120.54(5) FS. Law Implemented 120.565 FS. History—New 4-1-97, Amended 1-
15-07.

Chapter 28-105.002
The Petition
28-105.002 The Petition.

A petition seeking a declaratory statement shall be filed with the clerk of the agency that has
the authority to interpret the statute, rule, or order at issue and shall provide the following
information:

(1) The caption shall read: Petition for Declaratory Statement Before (Name of Agency).

(2) The name, address, telephone number, and any facsimile number of the petitioner.

(3) The name, address, telephone number, and any facsimile number of the petitioner’s
attorney or qualified representative (if any).

(4) The statutory provision(s), agency rule(s), or agency order(s) on which the declaratory
statement is sought.

(5) A description of how the statutes, rules, or orders may substantially affect the petitioner in
the petitioner's particular set of circumstances.

(6) The signature of the petitioner or of petitioner's attorney of qualified representive.

(7) The date.

Specific Authority 120.54(5) FS. Law Implemented 120.565 FS. History—New 4-1-97, Amended 3-
18-98, 1-15-07.

Chapter 28-105.0024
Notice of Filing

28-105.0024 Notice of Filing.

The agency shall file a notice of the Petition for Declaratory Statement in the next available
Florida Administrative Weekly including the following information:

(1) The name of the agency with whom the Petition for Declaratory Statement is filed.

(2) The name of the Petitioner.

(3) The date the Petition for Declaratory Statement was received.

(4) The statutory provision(s), rule(s) or order(s) on which the declaratory statement is sought.

(5) The contact name, address, and phone number where a copy of the petition may be
obtained.
Specific Authority 120.54(5) FS. Law Implemented 120.54(5)(b)6., 120.565 FS. History—New 1-
15-07.

Chapter 28-105.0027
Intervention

28-105.0027 Intervention.

The presiding officer shall allow for intervention of persons meeting the requirements for
intervention of Rule 28-106.205, F.A.C. Petitions for leave to intervene must be filed at least 10
days before the final hearing. The presiding officer may impose terms and conditions on the
intervenor to limit prejudice to other parties.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5)(b)6., 120.565 FS. History—New 1-
15-07.
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Chapter 28-105.003
Agency Disposition

28-105.003 Agency Disposition.

The agency may hold a hearing to consider a petition for declaratory statement. If the
agency is headed by a collegial body, it shall take action on a petition for declaratory statement
only at a duly noticed public meeting. The agency may rely on the statements of fact set out in the
petition without taking any position with regard to the validity of the facts. Within 90 days of the
filing of the petition, the agency shall render a final order denying the petition or issuing a
declaratory statement.

Specific Authority 120.54(5) FS. Law Implemented 120.565 FS. History—New 4-1-97, Amended 1-
15-07.

Chapter 28-105.004
Notice of Disposition

28-105.004 Notice of Disposition.

The agency shall file a Notice of Disposition for the Declaratory Statement or denial of the
petition in the next available issue of the Florida Administrative Weekly including the following
information:

(1) The name of the agency.

(2) A summary statement of the agency’s decision.

(3) The agency, contact person, and address where a copy of the petition and final order may
be obtained.

(4) The date the final order is filed.

Specific Authority 120.54(5) FS. Law Implemented 120.565 FS. History—New 1-15-07.

DECISIONS DETERMINING SUBSTANTIAL INTERESTS

Chapter 28-106.101
Scope of this Chapter

28-106.101 Scope of this Chapter.

This chapter shall apply in all proceedings in which the substantial interests of a party are
determined by the agency and shall be construed to secure the just, speedy, and inexpensive
determination of every proceeding. This chapter applies to all proceedings under Chapter 120
except as follows:

(1) Where the agency has adopted rules covering the subject matter pursuant to Section
120.54(5)(a)2., F.S,;

(2) Agency investigations or determinations of probable cause preliminary to agency action;
and

(3) Mediation conducted pursuant to Section 120.573, F.S. The notice provisions in Rule 28-
106.111 and Part IV, F.A.C., of this subchapter apply to such mediation.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.
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Chapter 28-106.102
Presiding Officer

28-106.102 Presiding Officer.

“Presiding officer” means an agency head, or member thereof, who conducts a hearing or
proceeding on behalf of the agency, an administrative law judge assigned by the Division of
Administrative Hearings, or any other person authorized by law to conduct administrative
hearings or proceedings who is qualified to resolve the legal issues and procedural questions
which may arise.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.103
Computation of Time

28-106.103 Computation of Time.

In computing any period of time allowed by this chapter, by order of a presiding officer, or
by any applicable statute, the day of the act from which the period of time begins to run shall not
be included. The last day of the period shall be included unless it is a Saturday, Sunday, or legal
holiday, in which event the period shall run until the end of the next day which is not a Saturday,
Sunday, or legal holiday. When the period of time allowed is less than 7 days, intermediate
Saturdays, Sundays, and legal holidays shall be excluded in the computation. As used in these
rules, legal holiday means those days designated in Section 110.117, F.S. Except as provided in
Rule 28-106.217, F.A.C., five days shall be added to the time limits when service has been made
by regular U.S. mail. One business day shall be added when service is made by overnight
courier. No additional time shall be added if service is made by hand, facsimile transmission, or
electronic mail or when the period of time begins pursuant to a type of notice described in Rule
28-106.111, F.A.C.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-106.104
Filing
28-106.104 Filing.

(1) In construing these rules or any order of a presiding officer, filing shall mean received by
the office of the agency clerk during normal business hours or by the presiding officer during the
course of a hearing.

(2) All pleadings filed with the agency shall contain the following:

a) The style of the proceeding involved;

) The docket, case or file number, if any;

) The name of the party on whose behalf the pleading is filed;

) The name, address, and telephone number of the person filing the pleading;
) The signature of the person filing the pleading; and

(f) A certificate of service that copies have been furnished to all other parties as required by
subsection (4) of this rule.

(3) Any document received by the office of the agency clerk after 5:00 p.m. shall be filed as of
8:00 a.m. on the next regular business day.

(4) Whenever a party files a pleading or other document with the agency, that party shall
serve copies of the pleading or other document upon all other parties to the proceeding. A
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certificate of service shall accompany each pleading or other document filed with the agency.

(5) All papers filed shall be titled to indicate clearly the subject matter of the paper and the
party requesting relief.

(6) All original pleadings shall be on white paper measuring 8 1/2 by 11 inches, with margins
of no less than one inch. Originals shall be printed or typewritten.

(7) If an agency allows documents to be filed by electronic mail or facsimile transmission, the
following paragraphs apply:

(a) A party who files a document by electronic mail or facsimile transmission represents that
the original physically signed document will be retained by that party for the duration of that
proceeding and of any subsequent appeal or subsequent proceeding in that cause. The party
shall produce it upon the request of any other party or the agency clerk.

(b) Any party who elects to file any document by electronic mail or facsimile transmission shall
be responsible for any delay, disruption, or interruption of the signals and accepts the full risk that
the document may not be properly filed with the clerk as a result.

(c) The filing date for a document transmitted by electronic mail or facsimile shall be the date
the agency clerk receives the complete document.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-106.105
Appearances

28-106.105 Appearances.

(1) Counsel or qualified representatives who file a request for a hearing involving disputed
issues of material fact with the agency have entered an appearance in the proceeding and shall
be deemed counsel or qualified representative of record. All others who seek to appear shall file a
notice of appearance as soon as possible.

(2) Service on counsel of record or on a qualified representative shall be the equivalent of
service on the party represented.

(3) On written motion served on the party represented and all other parties of record, the
presiding officer shall grant counsel of record and qualified representatives leave to withdraw for
good cause shown.

(4) A qualified representative who has filed an initial pleading or notice of appearance for a
party shall be deemed the qualified representative of record until the presiding officer makes the
determination required by Rule 28-106.106, F.A.C.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.106
Who May Appear; Criteria for Qualified Representatives

28-106.106 Who May Appear; Criteria for Qualified Representatives.

(1) Any party who appears in any agency proceeding has the right, at his or her own expense,
to be represented by counsel or by a qualified representative. Counsel means a member of The
Florida Bar or a law student certified pursuant to Chapter 11 of the Rules Regulating The Florida
Bar. An attorney disbarred in any state shall not be authorized to serve as a qualified
representative.

(2)(a) A party seeking representation by a qualified representative shall file a written request
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with the presiding officer as soon as practicable. The request shall identify the name, address and
telephone number of the representative and shall state that the party is aware of the services
which the representative can provide, and is aware that the party can be represented by counsel
at the party’s own expense and has chosen otherwise.

(b) The presiding officer shall consider whether the representative is qualified to appear in the
administrative proceeding and capable of representing the rights and interests of the party. The
presiding officer may consider a representative’s sworn affidavit setting forth the representative’s
qualifications.

(c) The presiding officer shall determine the qualifications of the representative within a
reasonable time after the request required by paragraph (a) is filed.

(3) The presiding officer shall authorize the representative to appear if the presiding officer is
satisfied that the representative has the necessary qualifications to responsibly represent the
party’s interests in a manner which will not impair the fairness of the proceeding or the
correctness of the action to be taken.

(4) The presiding officer shall make a determination of the qualifications of the representative
in light of the nature of the proceedings and the applicable law. The presiding officer shall
consider:

(a) The representative’s knowledge of jurisdiction;

(b) The representative’s knowledge of the Florida Rules of Civil Procedure relating to
discovery in an administrative proceeding;

(c) The representative’s knowledge regarding the rules of evidence, including the concept of
hearsay in an administrative proceeding;

(d) The representative’s knowledge regarding the factual and legal issues involved in the
proceedings; and

(e) The representative’s knowledge of and compliance with the Standards of Conduct for
Qualified Representatives, Rule 28-106.107, F.A.C.

(5) If the presiding officer determines a representative is not qualified, the reasons for the
decision shall be in writing and included in the record.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-106.107
Standards of Conduct for Qualified Representatives

28-106.107 Standards of Conduct for Qualified Representatives.
The following standards of conduct are mandatory for all qualified representatives.

(1) A representative shall exercise due diligence to insure that any motion or pleading is filed
and argued in good faith.

(2) A representative shall advise the client to obey the law.

(3) A representative shall not:

(a) Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;

(b) Engage in conduct that is prejudicial to the administration of justice;

(c) Handle a matter which the representative knows or should know that he or she is not
competent to handle;

(d) Handle a legal or factual matter without adequate preparation;

(e) Communicate, or cause another to communicate, as to the merits of the proceeding with
the presiding officer except on the record or in writing with a copy promptly delivered to the
opposing party; or

(f) Communicate with an adverse party regarding matters at issue in the administrative
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proceeding where the representative knows that the adverse party is represented by an attorney
or other qualified representative.

(4) Failure to comply with these provisions shall authorize the presiding officer to disqualify the
representative appearing in the administrative proceeding.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.108
Consolidation

28-106.108 Consolidation.

If there are separate matters which involve similar issues of law or fact, or identical parties,
the matters may be consolidated if it appears that consolidation would promote the just, speedy,
and inexpensive resolution of the proceedings, and would not unduly prejudice the rights of a
party.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.109
Notice to Interested Parties

28-106.109 Notice to Interested Parties.

If it appears that the determination of the rights of parties in a proceeding will necessarily
involve a determination of the substantial interests of persons who are not parties, the presiding
officer may enter an order requiring that the absent person be notified of the proceeding and be
given an opportunity to be joined as a party of record.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.110
Service of Papers

28-106.110 Service of Papers.

Unless the presiding officer otherwise orders, every pleading and every other paper filed in
a proceeding, except applications for witness subpoenas, shall be served on each party or the
party’s representative at the last address of record.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.111
Point of Entry into Proceedings and Mediation

28-106.111 Point of Entry into Proceedings and Mediation.

(1) The notice of agency decision shall contain the information required by Section
120.569(1), F.S. The notice shall also advise whether mediation under Section 120.573, F.S., is
available, and if available, that pursuit of mediation will not adversely affect the right to
administrative proceedings in the event mediation does not result in a settlement.

(2) Unless otherwise provided by law, persons seeking a hearing on an agency decision which
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does or may determine their substantial interests shall file a petition for hearing with the agency
within 21 days of receipt of written notice of the decision.

(3) An agency may, for good cause shown, grant a request for an extension of time for filing
an initial pleading. Requests for extension of time must be filed with the agency prior to the
applicable deadline. Such requests for extensions of time shall contain a certificate that the
moving party has consulted with all other parties, if any, concerning the extension and that the
agency and any other parties agree to or oppose the extension. A timely request for extension of
time shall toll the running of the time period for filing a petition until the request is acted upon.

(4) Any person who receives written notice of an agency decision and who fails to file a written
request for a hearing within 21 days waives the right to request a hearing on such matters. This
provision does not eliminate the availability of equitable tolling as a defense.

(5) The agency may publish, and any person who has timely requested mediation may, at the
person’s own expense, cause the agency to publish, a notice of the existence of the mediation
proceeding in the Florida Administrative Weekly or in a newspaper of general circulation in the
affected area. The mediation notice can be included in the notice of intended agency action.

(a) The notice of the mediation proceeding shall include:

1. A statement that the mediation could result in a settlement adopted by final agency action;

2. A statement that the final action arising from mediation may be different from the intended
action set forth in the notice which resulted in a timely request for mediation;

3. A statement that any person whose substantial interests may be affected by the outcome of
the mediation shall within 21 days of the notice of mediation proceeding file a request with the
agency to participate in the mediation; and

4. An explanation of the procedures for filing such a request.

(b) The notice shall also advise that in the absence of a timely request to participate in the
mediation, any person whose substantial interests are or may be affected by the result of the
mediation waives any right to participate in the mediation.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57, 120.573 FS. History—New 4-
1-97, Amended 3-18-98, 1-15-07.

Chapter 28-106.201
Initiation of Proceedings

28-106.201 Initiation of Proceedings.

(1) Unless otherwise provided by statute, and except for agency enforcement and disciplinary
actions that shall be initiated under Rule 28-106.2015, F.A.C., initiation of proceedings shall be
made by written petition to the agency responsible for rendering final agency action. The term
“petition” includes any document that requests an evidentiary proceeding and asserts the
existence of a disputed issue of material fact. Each petition shall be legible and on 8 1/2 by 11
inch white paper. Unless printed, the impression shall be on one side of the paper only and lines
shall be double-spaced.

(2) All petitions filed under these rules shall contain:

(a) The name and address of each agency affected and each agency’s file or identification
number, if known;

(b) The name, address, and telephone number of the petitioner; the name, address, and
telephone number of the petitioner’s representative, if any, which shall be the address for service
purposes during the course of the proceeding; and an explanation of how the petitioner's
substantial interests will be affected by the agency determination;

(c) A statement of when and how the petitioner received notice of the agency decision;

(d) A statement of all disputed issues of material fact. If there are none, the petition must so
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indicate;

(e) A concise statement of the ultimate facts alleged, including the specific facts the petitioner
contends warrant reversal or modification of the agency’s proposed action;

(f) A statement of the specific rules or statutes the petitioner contends require reversal or
modification of the agency’s proposed action, including an explanation of how the alleged facts
relate to the specific rules or statutes; and

(g) A statement of the relief sought by the petitioner, stating precisely the action petitioner
wishes the agency to take with respect to the agency’s proposed action.

(3) Upon receipt of a petition involving disputed issues of material fact, the agency shall grant
or deny the petition, and if granted shall, unless otherwise provided by law, refer the matter to the
Division of Administrative Hearings with a request that an administrative law judge be assigned to
conduct the hearing. The request shall be accompanied by a copy of the petition and a copy of
the notice of agency action.

Specific Authority 120.54(3), (5) FS. Law Implemented 120.54(5), 120.569, 120.57 FS. History—
New 4-1-97, Amended 9-17-98, 1-15-07.

Chapter 28-106.2015
Agency Enforcement and Disciplinary Actions

28-106.2015 Agency Enforcement and Disciplinary Actions.

(1) Prior to entry of a final order to suspend, revoke, or withdraw a license, to impose
administrative fines, or to take other enforcement or disciplinary action against a licensee or
person or entity subject to the agency’s jurisdiction, the agency shall serve upon the licensee an
administrative complaint. For purposes of this rule, an agency pleading or communication that
seeks to exercise an agency’s enforcement authority and to take any kind of disciplinary action
against a licensee or other person shall be deemed an administrative complaint.

(2) An agency issuing an administrative complaint shall be the petitioner, and the licensee
against whom the agency seeks to take disciplinary action shall be the respondent.

(3) The agency’s administrative complaint shall be considered the petition, and service of the
administrative complaint on the respondent shall be deemed the initiation of proceedings.

(4) The agency’s administrative complaint shall contain:

(a) The name of the agency, the respondent or respondents against whom disciplinary action
is sought and a file number.

(b) The statutory section(s), rule(s) of the Florida Administrative Code, or the agency order
alleged to have been violated.

(c) The facts or conduct relied on to establish the violation.

(d) A statement that the respondent has the right to request a hearing to be conducted in
accordance with Sections 120.569 and 120.57, F.S., and to be represented by counsel or other
qualified representative.

(5) Requests for hearing filed by the respondent in accordance with this rule shall include:

(@) The name, address, and telephone number, and facsimile number (if any) of the
respondent.

(b) The name, address, telephone number, facsimile number of the attorney or qualified
representative of the respondent (if any) upon whom service of pleadings and other papers shall
be made.

(c) A statement requesting an administrative hearing identifying those material facts that are in
dispute. If there are none, the petition must so indicate.

(d) A statement of when the respondent received notice of the administrative complaint.
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(e) A statement including the file number to the administrative complaint.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57, 120.60 FS. History—New 1-
15-07.

Chapter 28-106.202
Amendment of Petitions or Requests for Hearing

28-106.202 Amendment of Petitions or Requests for Hearing.

A petition or request for hearing may be amended prior to the designation of the presiding
officer by filing and serving an amended petition or amended request for hearing in the manner
prescribed for filing and serving an original petition or request for hearing. Thereafter the
petitioner may amend the petition or request for hearing only upon order of the presiding officer.
Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-106.203
Answer

28-106.203 Answer.
A respondent may file an answer to the petition.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.204
Motions

28-106.204 Motions.

(1) All requests for relief shall be by motion. All motions shall be in writing unless made on the
record during a hearing, and shall fully state the action requested and the grounds relied upon.
The original written motion shall be filed with the presiding officer. When time allows, the other
parties may, within 7 days of service of a written motion, file a response in opposition. Written
motions will normally be disposed of after the response period has expired, based on the motion,
together with any supporting or opposing memoranda. The presiding officer shall conduct such
proceedings and enter such orders as are deemed necessary to dispose of issues raised by the
motion.

(2) Unless otherwise provided by law, motions to dismiss the petition or request for hearing
shall be filed no later than 20 days after service.

(3) Motions, other than a motion to dismiss, shall include a statement that the movant has
conferred with all other parties of record and shall state as to each party whether the party has
any objection to the motion.

(4) In cases in which the Division of Administrative Hearings has final order authority, any
party may move for summary final order whenever there is no genuine issue as to any material
fact. The motion may be accompanied by supporting affidavits. All other parties may, within seven
days of service, file a response in opposition, with or without supporting affidavits. A party moving
for summary final order later than twelve days before the final hearing waives any objection to the
continuance of the final hearing.

(5) In cases in which the Division of Administrative Hearings has recommended order
authority, a party may file a motion to relinquish jurisdiction whenever there is no genuine issue
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as to material fact.

(6) Motions for extension of time shall be filed prior to the expiration of the deadline sought to
be extended and shall state good cause for the request.
Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-106.205
Intervention

28-106.205 Intervention.

Persons other than the original parties to a pending proceeding whose substantial interest
will be affected by the proceeding and who desire to become parties may petition the presiding
officer for leave to intervene. Except for good cause shown, petitions for leave to intervene must
be filed at least 20 days before the final hearing unless otherwise provided by law. The petition
shall conform to subsection 28-106.201(2), F.A.C., and shall include allegations sufficient to
demonstrate that the intervenor is entitled to participate in the proceeding as a matter of
constitutional or statutory right or pursuant to agency rule, or that the substantial interests of the
intervenor are subject to determination or will be affected through the proceeding. The parties
may, within 7 days of service of the petition, file a response in opposition. The presiding officer
may impose terms and conditions on the intervenor to limit prejudice to other parties.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-106.206
Discovery

28-106.206 Discovery.

After commencement of a proceeding, parties may obtain discovery through the means
and in the manner provided in Rules 1.280 through 1.400, Florida Rules of Civil Procedure. The
presiding officer may issue appropriate orders to effectuate the purposes of discovery and to
prevent delay, including the imposition of sanctions in accordance with the Florida Rules of Civil
Procedure, except contempt.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.207
Venue

28-106.207 Venue.

(1) Whenever practicable and permitted by statute or rule, hearings shall be held in the area of
residence of the non-governmental parties affected by agency action, or at the place most
convenient to all parties as determined by the presiding officer.

(2) Failure to respond timely to any order requiring or allowing the parties to suggest an
appropriate locality for final hearing may constitute a waiver of venue.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.
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Chapter 28-106.208
Notice of Hearing

28-106.208 Notice of Hearing.

The presiding officer shall set the time and place for all hearings and shall serve written
notice on all parties at their address of record. No less than 14 days notice shall be given for the
hearing on the merits of the petition unless otherwise agreed by the parties or unless otherwise
provided by law.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.209
Pre-hearing Conferences

28-106.209 Pre-hearing Conferences.

At any time after a matter has been filed with the agency, the presiding officer may direct
the parties to confer for the purpose of clarifying and simplifying issues, discussing the
possibilities of settlement, examining documents and other exhibits, exchanging names and
addresses of witnesses, resolving other procedural matters, and entering into a pre-hearing
stipulation.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.210
Continuances

28-106.210 Continuances.

The presiding officer may grant a continuance of a hearing for good cause shown. Except
in cases of emergency, requests for continuance must be made at least five days prior to the date
noticed for the hearing.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.211
Conduct of Proceedings

28-106.211 Conduct of Proceedings.

The presiding officer before whom a case is pending may issue any orders necessary to
effectuate discovery, to prevent delay, and to promote the just, speedy, and inexpensive
determination of all aspects of the case, including bifurcating the proceeding.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.
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Chapter 28-106.212
Subpoenas

28-106.212 Subpoenas.

(1) Upon the request of any party, a presiding officer shall issue subpoenas for the attendance
of witnesses for deposition or at the hearing. The requesting party shall specify whether the
witness is also requested to bring documents.

(2) A subpoena may be served by any person specified by law to serve process or by any
person who is not a party and who is 18 years of age or older. Service shall be made by
delivering a copy to the person named in the subpoena. Proof of service shall be made by
affidavit of the person making service if not served by a person specified by law to serve process.

(3) Any motion to quash or limit the subpoena shall be filed with the presiding officer and shall
state the grounds relied upon.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.213
Evidence

28-106.213 Evidence.

(1) Oral evidence shall be taken only on oath or affirmation.

(2) Each party shall have the right to impeach any witness regardless of which party called the
witness to testify.

(3) Hearsay evidence, whether received in evidence over objection or not, may be used to
supplement or explain other evidence, but shall not be sufficient in itself to support a finding
unless the evidence falls within an exception to the hearsay rule as found in Chapter 90, F.S.

(4) The rules of privilege apply to the same extent as in civil actions under Florida law.

(5) If requested and if the necessary equipment is reasonably available, testimony may be
taken by means of video teleconference or by telephone.

(a) If a party cross-examining the witness desires to have the witness review documents or
other items not reasonably available for the witness to review at that time, then the party shall be
given a reasonable opportunity to complete the cross-examination at a later time or date for the
purpose of making those documents or other items available to the witness.

(b) For any testimony taken by means of video teleconference or telephone, a notary public
must be physically present with the withness to administer the oath. If testimony is taken by
telephone, the notary public shall provide a written certification to be filed with the presiding
officer confirming the identity of the witness, and confirming the affirmation or oath by the witness.
It shall be the responsibility of the party calling the witness to secure the services of a notary
public.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-106.214
Recordation

28-106.214 Recordation.

(1) Responsibility for preserving the testimony at final hearings shall be that of the agency
transmitting the petition to the Division of Administrative Hearings pursuant to Sections 120.569
and 120.57, F.S., the agency whose rule is being challenged, or the agency whose action
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initiated the proceeding. Proceedings shall be recorded by a certified court reporter or by
recording instruments.

(2) No later than 10 days prior to the final hearing, the agency shall notify the parties of the
method by which the agency will record the testimony at the final hearing. Any party to a hearing
may, at its own expense, provide a certified court reporter if the agency does not. The presiding
officer may provide a certified court reporter. At hearings reported by a court reporter, any party
who wishes a transcript of the testimony shall order the same at its own expense. If a court
reporter records the proceedings, the recordation shall become the official transcript.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 3-18-98.

Chapter 28-106.215
Post-Hearing Submittals

28-106.215 Post-Hearing Submittals.

All parties may submit proposed findings of fact, conclusions of law, orders, and
memoranda on the issues within a time designated by the presiding officer. Unless authorized by
the presiding officer, proposed orders shall be limited to 40 pages.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.216
Entry of Recommended Order

28-106.216 Entry of Recommended Order.

(1) If a hearing is conducted by other than the agency head, or member thereof, the presiding
officer shall, within 30 days after the hearing or receipt of the hearing transcript, whichever is
later, file a recommended order which shall include a caption, time and place of hearing,
appearances entered at the hearing, statement of the issues, findings of fact and conclusions of
law, separately stated, and recommendation for final agency action.

(2) By agreeing to a deadline for filing post-hearing submissions that is more than 10 days
after the conclusion of the hearing or the filing of the hearing transcript, whichever is later, a party
waives the provisions of subsection (1) above.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.217
Exceptions and Responses

28-106.217 Exceptions and Responses.

(1) Parties may file exceptions to findings of fact and conclusions of law contained in
recommended orders with the agency responsible for rendering final agency action within 15
days of entry of the recommended order except in proceedings conducted pursuant to Section
120.57(3), F.S. Exceptions shall identify the disputed portion of the recommended order by page
number and paragraph, shall identify the legal basis for the exception, and shall include any
appropriate and specific citations to the record.

(2) Exceptions shall be provided to all parties by facsimile or electronic mail, if number or
address is provided, the day they are filed with the agency.
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(3) Any party may file responses to another party’s exceptions within 10 days from the date
the exceptions were filed with the agency.

(4) No additional time shall be added to the time limits for filing exceptions or responses to
exceptions when service has been made by mail.
Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-106.301
Initiation of Proceedings

28-106.301 Initiation of Proceedings.

(1) Unless otherwise provided by statute and except for agency enforcement and disciplinary
actions initiated under subsection 28-106.2015(1), F.A.C., initiation of a proceeding shall be made
by written petition to the agency responsible for rendering final agency action. The term “petition”
includes any document which requests a proceeding. Each petition shall be legible and on 8 1/2
by 11 inch white paper or on a form provided by the agency. Unless printed, the impression shall
be on one side of the paper only and lines shall be doubled-spaced.

(2) All petitions filed under these rules shall contain:

(a) The name and address of each agency affected and each agency’s file or identification
number, if known;

(b) The name, address, and telephone number of the petitioner; the name, address, and
telephone number of the petitioner’s representative, if any, which shall be the address for service
purposes during the course of the proceeding; and an explanation of how the petitioner's
substantial interests will be affected by the agency determination;

(c) An explanation of how the petitioner’s substantial interests will be affected by the agency
determination;

(d) A statement of when and how the petitioner received notice of the agency decision;

(e) A concise statement of the ultimate facts alleged, including the specific facts the petitioner
contends warrant reversal or modification of the agency’s proposed action;

(f) A statement of the specific rules or statutes that the petitioner contends require reversal or
modification of the agency’s proposed action;

(g) A statement of the relief sought by the petitioner, stating precisely the action petitioner
wishes the agency to take with respect to the agency’s proposed action; and

(h) A statement that no material facts are in dispute.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5), 120.569, 120.57 FS. History—New
4-1-97, Amended 9-17-98, 1-15-07, 12-24-07.

28-106.302
Notice of Proceeding

28-106.302 Notice of Proceeding.

(1) The agency shall serve written notice on all parties at their address of record, allowing at
least 14 days from the date of the notice for the parties to provide any documents, memorandum
of law, or other written material in support of or opposition to the agency action or refusal to act or
in aggravation or mitigation of any penalty which may be imposed. If only written evidence is
submitted, the notice shall provide that all other parties shall have 14 days to respond in writing to
that written evidence.

(2) The agency may schedule a hearing on the matter for the purpose of taking oral evidence
or argument. If it does so, the agency shall serve written notice at least 14 days prior to the
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hearing, setting forth the place, date, time of the hearing, and legal authority and jurisdiction
under which the hearing is to be held.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 3-18-98, 12-24-07.

Chapter 28-106.303
Motions

28-106.303 Motions.

(1) All requests for relief shall be by motion. All motions shall be in writing unless made on the
record during a hearing and shall fully state the action requested and the grounds relied upon.
The original motion shall be filed with the presiding officer. When time allows, the other parties
may, within seven days of service of a written motion, file a response in opposition. Written
motions will normally be disposed of after the response period has expired, based on the motion,
together with any supporting or opposing memoranda. The presiding officer shall conduct
proceedings and enter such orders as are deemed necessary to dispose of issues raised by the
motion.

(2) Motions, other than a motion to dismiss, shall include a statement that the movant has
conferred with all other parties of record and shall state whether any party has an objection to the
motion.

(3) Motions for extension of time shall be filed prior to the expiration of the deadline sought to
be extended and shall state good cause for the request.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.304
Continuances

28-106.304 Continuances.

The presiding officer may grant a continuance of a hearing for good cause shown. Except
in cases of emergency, requests for continuance must be made at least five days prior to the date
noticed for the hearing.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.305
Conduct of Proceedings

28-106.305 Conduct of Proceedings.

The presiding officer before whom a case is pending may issue any orders necessary to
effectuate discovery, to prevent delay, and to promote the just, speedy, and inexpensive
determination of all aspects of the case, including bifurcating the proceeding.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 1-15-07.
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Chapter 28-106.306
Recordation

28-106.306 Recordation.

(1) Responsibility for preserving the testimony at final hearings shall be that of the agency
responsible for taking final agency action. Proceedings shall be recorded by a certified court
reporter or by recording instruments.

(2) Any party to a hearing may, at its own expense, provide a certified court reporter if the
agency does not. The presiding officer may provide a certified court reporter. At hearings reported
by a court reporter, any party who wishes a transcript of the testimony shall order the same at its
own expense. If a court reporter records the proceedings, the recordation shall become the
official transcript.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97,
Amended 3-18-98.

Chapter 28-106.307
Post-Hearing Submittals

28-106.307 Post-Hearing Submittals.

The presiding officer may permit all parties to submit proposed findings of fact, conclusions
of law, orders, and memoranda on the issues within a time designated by the presiding officer.
Unless authorized by the presiding officer, proposed orders shall be limited to 40 pages.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57 FS. History—New 4-1-97.

Chapter 28-106.401
Purpose

28-106.401 Purpose.

This rule applies to all mediation proceedings conducted pursuant to Section 120.573, F.S.

(1) Mediation is a process whereby a third person acts to encourage and facilitate a resolution
of an administrative dispute, without prescribing what the resolution should be. Mediation is an
informal and nonadversarial process with the objective of helping the parties reach a mutually
acceptable agreement.

(2) Mediation proceedings are available to settle administrative disputes if provided for in the
announcement of agency actions. If an agreement to mediation by the agency and all parties is
filed within 10 days of the announcement for election of an administrative remedy under Sections
120.569 and 120.57, F.S., the time limitations shall be tolled until the completion of the mediation
with settlement or impasse.

Specific Authority 120.54(5) FS. Law Implemented 120.573 FS. History—New 4-1-97, Amended 3-
18-98, 1-15-07.
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Chapter 28-106.402
Contents of Request for Mediation

28-106.402 Contents of Request for Mediation.
The request for mediation shall contain:

(1) The name, address, and telephone number of the party requesting mediation and that
party’s representative, if any;

(2) A statement of the preliminary agency action;
Specific Authority 120.54(5) FS. Law Implemented 120.573 FS. History—New 4-1-97, Amended 1-
15-07.

Chapter 28-106.403
Allocation of Costs and Fees

28-106.403 Allocation of Costs and Fees.

The costs of mediation, including the mediator’s fees and other shared costs, shall be split
equally or as otherwise agreed by the parties. The cost allocation shall be specified in the
agreement to mediate. Mediators shall be compensated at a rate agreed upon by the parties and
the mediator.

Specific Authority 120.54(5) FS. Law Implemented 120.573 FS. History—New 4-1-97.

Chapter 28-106.404
Contents of Agreement to Mediate

28-106.404 Contents of Agreement to Mediate.
The agreement to mediate shall set forth:

(1) The names, addresses, and telephone numbers of any persons who may attend the
mediation;

(2) The name, address, and telephone number of the mediator agreed to by the parties;

(3) How the costs and fees associated with mediation will be allocated;

(4) The agreement of the parties regarding the confidentiality of discussions and documents
introduced during mediation to the extent authorized by law;

(5) The date, time, and place of the first mediation session;

(6) The name of the party’s representative who shall have authority to settle or recommend
settlement; and

(7) The signatures of the parties.

Specific Authority 120.54(5) FS. Law Implemented 120.573 FS. History—New 4-1-97.

Chapter 28-106.405
Standards of Conduct for Mediators

28-106.405 Standards of Conduct for Mediators.

(1) Mediators shall adhere to the highest standards of integrity, impartiality, and professional
competence.

(2) On commencement of the mediation session, a mediator shall inform all parties that the
process is consensual in nature, that the mediator is an impartial facilitator, and that the mediator
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may not impose or force any settlement on the parties.

(3) A mediator shall:

(a) Perform the mediation services in a timely and expeditious fashion, avoiding delays
wherever possible;

(b) Be impartial and advise all parties of any circumstances bearing on possible bias,
prejudice, or impartiality; and

(c) Withdraw from mediation if the mediator believes the mediator can no longer be impartial.

(4) A mediator shall not:

(a) Coerce or unfairly influence a party into a settlement agreement and shall not make
substantive decisions for any party to a mediation process;

(b) Intentionally or knowingly misrepresent material facts or circumstances in the course of
conducting a mediation; or

(c) Give or accept a gift, request, favor, loan, or any other item of value to or from a party,
attorney, or any other person involved in, or associated with any person involved in, the mediation
process.

Specific Authority 120.54(5) FS. Law Implemented 120.573 FS. History—New 4-1-97.

Chapter 28-106.501
Emergency Action

28-106.501 Emergency Action.

(1) If the agency finds that immediate serious danger to the public health, safety, or welfare
requires emergency action, the agency shall enter an emergency order summarily suspending,
limiting, or restricting a license, or taking such other emergency action as is authorized by law.

(2) The agency’s emergency order shall include a notice of the licensee’s (or person or entity
subject to the agency’s jurisdiction) right to an immediate appeal of the emergency final order
pursuant to Section 120.569(2)(n) or 120.60(6), F.S.

(3) In the case of the emergency suspension, limitation, or restriction of a license, unless
otherwise provided by law, within 20 days after emergency action taken pursuant to subsection (1)
of this rule, the agency shall initiate administrative proceedings in compliance with Sections
120.569, 120.57 and 120.60, F.S., and Rule 28-106.2015, F.A.C.

Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57, 120.60(6) FS. History—New
1-15-07, Amended 12-24-07.

Chapter 28-106.601
Conflict

28-106.601 Conflict.

Following receipt of a recommended order, the agency attorney or qualified representative
who acts on behalf of the agency in the conduct of the hearing will not serve as legal advisor to
the agency head during subsequent proceedings which result in the issuance of the final order.
Specific Authority 120.54(5) FS. Law Implemented 120.569, 120.57, 120.60 FS. History—New 12-
24-07.

27
Title 28



LICENSING: RULE NOS. 28-107.001 — 005 (REPEALED JANUARY 15, 2007)

EXCEPTION TO UNIFORM RULES OF PROCEDURE

Chapter 28-108.001
Petition for Exception to Uniform Rules of Procedure.

28-108.001 Petition for Exception to Uniform Rules of Procedure.

(1) The agency head shall file a petition with the Administration Commission for an exception
to the Uniform Rules of Procedure as provided in Section 120.54(5)(a)2., F.S., for procedural
rules within the scope of any Uniform Rule of Procedure that includes the following:

(a) Grounds for the request for the exception.

(b) Citation to the particular Uniform Rule of Procedure for which each exception is sought.

(c) Specific citation to the provisions of existing agency rule for which an exception is sought,
if any.

(d) Attachment of the proposed rule language as an exhibit to the petition.

(2) The agency shall publish notice of the petition in the next available edition of the Florida
Administrative Weekly, after consultation with the agency clerk of the Administration Commission.
The notice shall include:

(a) The name of the agency seeking an exception;

(b) The uniform rule of procedure from which the exception is sought;

(c) The date the matter is expected to be heard by the Administration Commission;

(d) The contact name, address, and phone number where a copy of the petition may be
obtained.

(3) The Administration Commission shall provide interested persons with the opportunity to file
written statements or make oral presentations in support of or in opposition to the exception.
Specific Authority 120.54(5) FS. Law Implemented 120.54 FS. History—New 4-1-97, Amended 9-
9-98, 1-15-07.

Chapter 28-108.002
Final Disposition on Petition for Exception

28-108.002 Final Disposition on Petition for Exception.

The Administration Commission shall publish, at the agency's expense, notice in the next
available edition of the Florida Administrative Weekly of the disposition of the petition, and shall
transmit a copy of the notice to the Joint Administrative Procedures Committee, the Department
of State, and any person who requests a copy.

Specific Authority 120.54(5) FS. Law Implemented 120.54 FS. History—New 4-1-97.
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CONDUCTING PROCEEDINGS BY COMMUNICATIONS MEDIA TECHNOLOGY

Chapter 28-109.001
Purpose

28-109.001 Purpose.

This chapter provides the procedures to be followed when an agency desires to conduct a
proceeding by means of communications media technology (CMT) or to provide public access to
a proceeding by the use of CMT.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5)(b)2. FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-109.002
Definitions as Used in this Rule Chapter

28-109.002 Definitions as Used in this Rule Chapter.

(1) "Access point" means a designated place where a person interested in attending a
communications media technology proceeding may go for the purpose of attending the
proceeding.

(2) "Attend" means having access to the communications media technology network being
used to conduct a proceeding, or being used to take evidence, testimony, or argument relative to
issues being considered at a proceeding.

(3) "Communications media technology" (CMT) means the electronic transmission of printed
matter, audio, full-motion video, freeze frame video, compressed video, and digital video by any
method available.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5)(b)2. FS. History—New 4-1-97.

Chapter 28-109.003
Application and Construction

28-109.003 Application and Construction.

(1) The agency may conduct a proceeding by using CMT and may provide CMT access to a
proceeding for purposes of taking evidence, testimony, or argument.

(2) A proceeding is not a CMT proceeding merely because it is broadcast over a
communications network.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5)(b)2. FS. History—New 4-1-97.

Chapter 28-109.004
Government in the Sunshine

28-109.004 Government in the Sunshine.

(1) Nothing in this chapter shall be construed to permit the agency to conduct any proceeding
otherwise subject to the provisions of Section 286.011, F.S., exclusively by means of CMT
without making provision for the attendance of any member of the public who desires to attend.

(2) No proceeding otherwise subject to Section 286.011, F.S., shall be conducted exclusively
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by means of CMT if the available technology is insufficient to permit all interested persons to
attend. If during the course of a CMT proceeding technical problems develop with the
communications network that prevent interested persons from attending, the agency shall
terminate the proceeding until the problems have been corrected.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5)(b)2. FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-109.005
Notice

28-109.005 Notice.
When the agency chooses to conduct a CMT proceeding, it shall provide notice in the same
manner as required for a non-CMT proceeding, and shall plainly state that such proceeding is to
be conducted utilizing CMT and identify the specific type of CMT to be used. The notice shall
describe how interested persons may attend and shall include:

(1) The address or addresses of all access points, specifically designating those which are in
locations normally open to the public.

(2) The address of each access point where an interested person may go for the purpose of
attending the proceeding.

(3) An address and telephone number where an interested person may write or call for
additional information.

(4) An address and designated person to whom a person may submit written or other physical
evidence which he or she intends to offer into evidence during the CMT proceedings.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5)(b)2. FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-109.006
Evidence, Testimony, and Argument.

28-109.006 Evidence, Testimony, and Argument.
(1) Any evidence, testimony, and argument which is offered utilizing CMT shall be afforded
equal consideration as if it were offered in person, and shall be subject to the same objections.
(2) In situations where sworn testimony is required by the agency, persons offering such
testimony shall be responsible for making appropriate arrangements for offering sworn testimony.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5)(b)2. FS. History—New 4-1-97,
Amended 1-15-07.
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BID PROTESTS

Chapter 28-110.001
Purpose and Scope

28-110.001 Purpose and Scope.

(1) This chapter supplements the statutes on protests that arise from the contract procurement
process under Chapters 24, 255, 287, 334 through 349, Sections 282.303 through 282.313, F.S,,
and other statutes applicable to agencies as defined in Section 120.52(1), F.S.

(2) Policies and procedures are established primarily by Section 120.57(3), F.S. Interested
persons must follow the requirements of those statutes as well as these rules. Other statutes may
apply to specific circumstances.

Specific Authority 120.54(5)(a), (b) FS. Law Implemented 120.57(3) FS. History—New 4-1-97.

Chapter 28-110.002
Definitions

28-110.002 Definitions.
For purposes of this subchapter, the following terms mean:

(1) “Contract procurement process” has the same meaning as “contract solicitation or award
process” as used in Section 120.57(3), F.S. This includes procurements by invitation to bid (ITB),
request for proposal (RFP), or invitation to negotiate (ITN), as each is defined in Section 287.012,
F.S., approval of a single source procurement, as defined in Section 287.057(5)(c), F.S., or other
solicitation documents as permitted by law.

(2) “Decision or intended decision” means:

(a) The contents of a solicitation, including addenda;

(b) A determination that a specified procurement can be made only from a single source;

(c) Rejection of a response or all responses to a solicitation; or

(d) Intention to award a contract as indicated by a posted solicitation tabulation or other written
notice.

(3) “Competitive solicitation” or “solicitation” shall have the meaning ascribed in Section
287.012(97), F.S.

(4) “Electronic posting” shall have the meaning ascribed in Section 287.012(11), F.S.

Specific Authority 120.54(5)(a), (b) FS. Law Implemented 120.57(3) FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-110.003
Notice of Protest

28-110.003 Notice of Protest.

(1) A notice of protest shall be addressed to the office that issued the solicitation or made any
other decision that is intended to be protested; shall identify the solicitation by number and title or
any other language that will enable the agency to identify it; and shall state that the person
intends to protest the decision. If a bond is required, it shall not be filed with the notice unless
otherwise required by law.

(2) A notice of protest shall not be filed before the 72-hour period begins. The 72-hour period
begins upon electronic posting of a decision or intended decision. The notice of protest must be
received by the agency before the 72-hour period expires. The notice of protest must be filed with
the agency clerk unless otherwise designated by the solicitation.
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(3) The 72-hour period is not extended by service of the notice of protest by mail.

Specific Authority 120.54(5)(a), (b) FS. Law Implemented 120.57(3) FS. History—New 4-1-97,
Amended 1-15-07.

Chapter 28-110.004
Formal Written Protest

28-110.004 Formal Written Protest.

(1) The “formal written protest” required by Section 120.57(3)(b), F.S., is a petition that states
with particularity the facts and law upon which the protest is based. The formal written protest
shall contain the information specified in Section 120.54(5)(b)4., F.S., and in subsection 28-
106.201(2), F.A.C. If the formal written protest is filed in proper form within the 72-hour period for
fiing a notice of protest, the formal written protest will also constitute the notice of protest.
Thereafter, all time limits relative to formal written protests apply.

(2) Form of Petition.

STATE OF FLORIDA

DEPARTMENT OF
XYZ CORPORATION,
a corporation organized
under the laws of Florida,
Petitioner,
VS. Case No.:
STATE OF FLORIDA
DEPARTMENT OF
Respondent.
/
PETITION
XYZ Corporation, a corporation organized under the laws of Florida, brings this petition
against State of Florida Department of and alleges:

1. This is a bid protest under Section 120.57(3), Florida Statutes.
2. Respondent issued an invitation to bid (ITB) entitled Bid No.
3. Petitioner submitted the low bid but Respondent rejected its bid for the stated reason that

4. The stated reason for rejection is erroneous because

5. (Additional relevant facts, if any)

6. The facts that are in dispute between Petitioner and Respondent are:

7. A copy of the bid tabulation is attached.

8. (Applicable points of law.)

Petitioner requests a hearing involving disputed issues of material fact and an order awarding
the contract to Petitioner (or other relief).
(Note: If the relevant facts are not in dispute the petition should so allege and request a hearing
not involving disputed issues of material fact. The above allegations are illustrative. They should
be altered to suit varying circumstances).

(3) The time allowed for filing a petition or a bond is not extended by mailing either document.
Specific Authority 120.54(5)(a), (b) FS. Law Implemented 120.57(3) FS. History—New 4-1-97,
Amended 1-15-07.
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Chapter 28-110.005
Bond
28-110.005 Bond.

(1) Bid protest bonds are required by Section 287.042(2)(c), F.S., for procurements under
Chapter 287 (commodities, contractual services, professional services and insurance) and by
Section 255.25(3)(c), F.S., for procurements of leases of space in privately owned buildings.
Bonds are not required for protests involving building construction projects undertaken pursuant
to Chapter 255, except that Section 255.0516, F.S., authorizes school boards, community college
boards of trustees and a state university board of trustees to require bonds under some
circumstances. Bonds are also required by Section 337.11(5)(a), F.S., for certain procurements
by the Department of Transportation.

(2) Bonds required by Section 337.11(5)(a), F.S., must be filed with the notice of protest.
Other bonds are not to be filed with the notice of protest, but must be filed with the formal written
protest or within the 10-day period allowed for filing the formal written protest. The bond must
accompany a protest filed pursuant to Section 24.109(2)(a), F.S. A bond can be in substantially
the following form:

STATE OF FLORIDA ADMINISTRATION COMMISSION PROCUREMENT PROTEST
BOND

Bond Number:

Contract Number:

KNOW ALL PERSONS BY THESE PRESENTS:

That we, a (mark one) [ ] corporation, [ ] partnership, [ ] proprietorship, organized
and existing under the laws of the State of , and having its principal place of business
at , as PRINCIPAL; and , a surety company, organized under the laws of
the State of , and duly authorized to do business in the State of Florida, whose
principal place of business is , as SURETY, are held and firmly bound unto the STATE
OF FLORIDA, (Agency), as OBLIGEE, in the amount of $ for the payment of which
sum we, as Principal and Surety, bind ourselves, our heirs, personal representatives, successors
and assigns, jointly and severally.

THIS BOND is issued under the provisions of Florida Statutes. The above-named
Principal has initiated an administrative protest regarding the Obligee’s decision or intended
decision pertaining to (mark one) [ ] Bid Number [ ] an agency’s request for approval
of an exceptional purchase of submitted by . Said protest is conditioned

upon the posting of a bond at the time of filing the formal written protest.

NOW, THEREFORE, the condition of this Bond is that if the Principal, after the administrative
hearing process and/or any appellate court proceedings regarding the protest, shall satisfy all
costs and charges allowed by final order and/or judgment, and interest thereon, in the event the
Obligee prevails, then the obligation shall be null and void; otherwise it shall remain in full force
and effect.

The Obligee may bring an action in a court of competent jurisdiction on this bond for the
amount of such liability, including all costs and attorneys’ fees.

PRINCIPAL:

BY:

Title: (CORPORATE SEAL)

ATTEST:

SURETY:
BY:
Title: (CORPORATE SEAL)
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Florida Resident Agent:

(Note: Power of Attorney showing authority of Surety’s agent or Attorney in Fact must be
attached).

Bonds must be countersigned by an agent licensed in Florida. Section 287.042(2)(c), F.S.,
authorizes a cashier’'s check or money order in lieu of a bond, for procurements governed by
Chapter 287, F.S.

(3) When a bond is required, a notice of decision or intended decision shall contain this
statement: “Failure to file a protest within the time prescribed in Section 120.57(3), Florida
Statutes, or failure to post the bond or other security required by law within the time allowed for
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” If the
notice advises of the bond requirement but a bond or statutorily authorized alternate is not posted
when required, the agency shall summarily dismiss the petition.

(4) If, at the conclusion of the proceeding and any appellate proceedings, the petitioner
prevails, the agency shall return the bond, cashier’'s check or money order to the petitioner. If the
agency prevails but the petitioner is not ordered to pay costs, the agency shall return the bond or
alternate security to the petitioner. If the petitioner is ordered to pay costs, the agency shall return
the bond or alternate security as provided by Section 255.25(3)(c), 287.042(2)(c) or 337.11(5)(b),
F.S. The entire bond may be forfeited if circumstances warrant under Section 337.11(5)(a), F.S.

Specific Authority 120.54(5)(a), (b) FS. Law Implemented 120.57(3), 624.425(1) FS. History—New
4-1-97, Joint Administrative Procedures Committee Objection Filed — See FAW Vol. 24, No. 20,
May 15, 1998, Amended 1-15-07.
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Chapter 40E-0 Exceptions to the Uniform Rules of Procedure

This chapter contains rules for which the South Florida Water Management District has
been granted specific exceptions to Title 28, F.A.C., Uniform Rules of Procedure. Each
rule listed in this chapter is also listed within its corresponding, substantive rule chapter
within Title 40E, F.A.C. The exceptions cover such matters as:

» considering emergency petitions,

» processing and considering permit applications,

» employing District resources in an emergency,

» authorizing regulated activities in an emergency before a permit can be issued,
 defining point of entry into certain proceedings, and

» establishing exceptions and variances for activities which might require one or more
District permits.



Rules of the South Florida Water Management District

EXCEPTIONS TO THE UNIFORM
RULES OF PROCEDURE

Chapter 40E-0, F.A.C.

Effective March 22, 2009



Exceptions to the Uniform Rules of Procedure Chapter 40E-0 Effective March 22, 2009

Rules of the South Florida Water Management District

CHAPTER 40E-0 EXCEPTIONS TO THE UNIFORM RULES OF PROCEDURE
40E-0.101 Scope.

40E-0.102 Time for Consideration of Emergency Petition for Variance or Waiver.
40E-0.103 Procedures for Processing Permit Applications.

40E-0.105 Consideration of Intended Agency Decision on Permit Applications.
40E-0.107 Emergency Action.

40E-0.108 Emergency Authorization.

40E-0.109 Point of Entry Into Proceedings and Mediation.

40E-0.111 Exemptions and Variances for Well Construction Permits Permits.
40E-0.113 Variances from Specified Review Criteria for Environmental Resource
40E-0.115 Variances from Water Use Restrictions.

40E-0.101 Scope.

This chapter contains rules for which the South Florida Water Management District has
been granted specific exceptions to Title 28, F.A.C., Uniform Rules of Procedure, by the
Administration Commission pursuant to Section 120.54(5), F.S. Each rule listed in this
chapter is also listed within its corresponding, substantive rule chapter within Title 40E,
F.A.C.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5) FS. History—New 7-2-98.

40E-0.102 Time for Consideration of Emergency Petition for Variance or Waiver.
Notwithstanding Rule 28-104.005, F.A.C., when a petition for an emergency variance or
waiver requires action by the Governing Board, the Board shall grant or deny a petition
for emergency variance or waiver within 30 days of its receipt or at the next regularly
scheduled meeting for which notice may be properly given.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5) FS. History—New 7-2-98.

40E-0.103 Procedures for Processing Permit Applications.

(1) In implementing the requirements in Rule 28-107.002, F.A.C., the following
procedures apply to permit application review:

(a) Within 30 days of receipt of an application or notice of intent, the District shall
review the application to determine whether all information needed to evaluate the
application has been submitted. The District shall notify the applicant of the date on
which the application is declared complete.

(b) If the District determines that the application is incomplete, the District shall
request the information needed to complete the application within 30 days of its receipt.
For individual permits and standard general permits, the applicant shall have 90 days
from receipt of a timely request for additional information to submit that information to
the District.

(c) The District may request information needed to clarify any additional information
submitted by the applicant, or to answer new questions raised by or related to the
additional information within 30 days of its receipt. The applicant shall have 30 days
from receipt of such a request in which to provide the necessary information. If the
application is still incomplete after such information is submitted, the District shall notify
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Exceptions to the Uniform Rules of Procedure Chapter 40E-0 Effective March 22, 2009

the applicant within 30 days. The applicant shall have an additional 30 days to complete
the application.

(d) Failure of an applicant to provide the timely requested information within these
timeframes shall be considered grounds for denial of the application. Denial of an
application for lack of completeness is without prejudice to the applicant’s right to file a
new application on the same subject matter. The District shall grant an extension upon
a showing of a good faith effort by the applicant to comply with the timelines set forth
herein. Unless an extension of time has been granted by the District, any application
which remains incomplete 240 days after the original submittal date of an individual
permit application or 90 days after the original submittal date of a notice of intent for
general permit, shall be denied without prejudice.

(e) If the applicant submits information, either in response to or independent of a
request by the District, which incorporates or results in a substantial modification in the
proposed activity for which the applicant seeks a permit, the application will be
considered an amended application. For purposes of this subsection, the term
“substantial modification” shall mean a modification reasonably expected to result in
water resource or environmental impacts which differ from those expected from the
original application and require detailed review. Review timelines of the permit
application or notice of intent will be reinitiated under this section.

(2) Upon a determination by the District that the activity requested in the notice of
intent for any general permit requires an individual permit, the notice of intent shall be
processed as an application for an individual permit, unless the permit applicant
withdraws the application. If the application is processed as an individual permit, the
permit applicant will be required to submit payment equal to the difference between the
applicable fee for the individual permit and the fee previously submitted.

(3)(a) Agency action on individual permits and conceptual approvals shall occur
within 90 days of receipt of a complete application, including receipt of all requested
information and correction of any error or omission of which the applicant was timely
notified.

(b) An authorization to proceed for standard general permits in Chapter 40E-20,
F.A.C., shall occur within 60 days of receipt of a complete notice of intent, including
receipt of all requested information and correction of any error or omission of which the
applicant was timely notified.

(c) Agency action on a standard general permit application in Chapter 40E-40,
F.A.C., shall occur within 60 days of receipt of a complete application, including receipt
of all requested information and correction of any error or omission of which the
applicant was timely notified.

(d) An authorization to proceed for general permits in Chapter 40E-30, F.A.C., shall
be issued within 30 days of receipt of a complete notice of intent, including receipt of all
requested information and correction of any error or omission of which the applicant
was timely notified.

(e) Noticed general permits under Chapter 40E-400, F.A.C., may be utilized by the
applicant 30 days after the District receives the notice of intent, unless a notice that the
project does not qualify for the noticed general permit is mailed by the District within 30
days, in accordance with Rule 40E-400.211, F.A.C. If notice that the proposed project
does not qualify for the noticed general permit is mailed by the District to the applicant,
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the review process under subsection (1) shall be initiated or the applicant shall be
required to apply for the appropriate permit if the requested activity is not covered by the
noticed general permit rule.

Specific Authority 120.54(5), 120.60 FS. Law Implemented 120.54(5), 120.60 FS.
History—New 7-2-98, Amended 6-12-00.

40E-0.105 Consideration of Intended Agency Decision on Permit Applications.

(1) After the application for a permit is declared by staff to be complete, if a
governing board hearing on the permit application is required, the District shall prepare
a Staff Review Summary, which shall contain its recommendations regarding the
subject application and which shall constitute intended agency decision. A notice of
intended agency decision together with the Staff Review Summary shall be furnished to
the applicant and any persons requesting the same pursuant to Rule 40E-1.6058,
F.A.C., as applicable. The notice shall state the District Staff's recommendation that the
Governing Board approve, deny, or approve with conditions the permit application and
the reasons therefore.

(2) The Governing Board shall consider the application for a conceptual approval,
individual environmental resource, individual surface water management, or individual
water use permit application at its next available regularly scheduled regulatory meeting
following the mailing either by regular United States mail or electronic mail of notice of
intended agency decision, unless an administrative hearing is requested and granted
pursuant to Section 120.569, F.S.

(3) In no case shall agency action be taken later than 90 days after the application
for a conceptual approval, individual environmental resource permit, or individual water
use permit is declared complete unless waived by the applicant or stayed by the filing of
a petition for an administrative hearing. The permit applicant may voluntarily waive the
timeline for governing action on the permit application in Section 120.60, F.S., in order
to resolve any outstanding issues, including third party objections, regarding the project.

(4) Because the Governing Board may take a final agency action which materially
differs from the noticed intended agency action, applicants and other interested persons
should be prepared to defend their position regarding the permit application when it is
considered by the Governing Board. If the Governing Board takes final agency action
which materially differs from the intended agency decision, the District shall mail a
notice of the final agency action either by regular United States mail or electronic mail to
all persons who were notified of the intended agency decision.

Specific Authority 120.54(5), 120.60, 668.003, 668.004, 668.50, FS. Law Implemented
120.54(5), 120.60, 668.003, 668.004, 668.50 FS. History—New 7-2-98.

40E-0.107 Emergency Action.

(1) An emergency exists when immediate action is necessary to protect public
health, safety or welfare; the health of animals, fish or aquatic life; the works of the
District; a public water supply, or recreational, commercial, industrial, agricultural or
other reasonable uses of land and water resources.

(2) The Executive Director may employ the resources of the District to take whatever
remedial action necessary to alleviate the emergency condition without the issuance of
an emergency order, or in the event an emergency order has been issued, after the
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expiration of the requisite time for compliance with that order.
(38) The procedures under this rule are provided in addition to the procedures set
forth in Rule 28-107.005, F.A.C.

Specific Authority 120.54(5), 120.60, 373.439 FS. Law Implemented 120.54(5), 120.60,
373.439 FS. History—New 7-2-98.

40E-0.108 Emergency Authorization.

(1) Permission to initiate activities regulated under Chapter 373, F.S., prior to the
issuance of a permit or authorization of use may be applied for, in writing, when
emergency conditions justify. However, no such permission shall be granted unless the
proposed use is already under consideration for a permit under District rules. Mere
carelessness or lack of planning on the part of the applicant shall not be sufficient
grounds to warrant the granting of an emergency authorization.

(2) The Executive Director may grant an emergency authorization pursuant to
Section 373.119(2), F.S. The emergency authorization shall be presented to the
Governing Board for concurrence at its next regularly scheduled meeting. Failure to
receive the Governing Board’s concurrence shall automatically invalidate the
emergency authorization.

Specific Authority 120.54(5), 120.60, 373.439 FS. Law Implemented 120.54(5), 120.60,
373.439 FS. History—New 7-2-98, 6-12-00.

40E-0.109 Point of Entry Into Proceedings and Mediation.
Point of entry into proceedings determining substantial interests are governed by Rule
28-106.111, F.A.C., and this section.

(1)(a) “Receipt of written notice of agency decision” as set forth in Rule 28-106.111,
F.A.C., means receipt of either written notice through regular United States mail or
electronic mailing or posting that the District has or intends to take final agency action,
or publication of notice that the District has or intends to take final agency action.

(b) If notice is published pursuant to this chapter, publication shall constitute
constructive notice to all persons. Until notice is published, the point of entry to request
a formal or informal administrative proceeding shall remain open unless actual notice is
received.

(2) If the Board takes action which substantially differs from the notice of intended
agency decision, the applicant or persons who may be substantially affected shall have
an additional point of entry pursuant to Section 28-106.111, F.A.C., unless otherwise
provided by law. The Board action is considered to substantially differ from the notice of
intended agency decision when the potential impact on water resources has changed.

(3) Notwithstanding Rule 28-106.111, F.A.C., intended agency decisions or agency
decisions regarding consolidated applications for Environmental Resource Permits and
Use of Sovereign Submerged Lands pursuant to Section 373.427, F.S., shall provide a
14 day point of entry to file petitions for administrative hearing under Rule 28-106.111,
F.A.C.

Specific Authority 120.54(5), 373.044, 373.113, 668.003, 668.004, 668.50, FS. Law
Implemented 120.54(5), 120.569, 120.57, 120.60, 373.146, 373.413, 373.427, 668.003,
668.004, 668.50, FS. History—New 7-2-98, Amended 6-12-00.
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40E-0.111 Exemptions and Variances for Well Construction Permits.

(1) The board finds that compliance with all the requirements of Part | of Chapter
40E-3, F.A.C., may result in an undue hardship for the construction, repair or
abandonment of certain wells.

(2) Any affected person may request an exemption from any or all of these rules for
an individual well by making written request which must include those specific
requirements for which an exemption is requested, any alternate or substitute methods
or conditions considered appropriate, and reasons why the exemption is considered
necessary.

(3) The District shall grant the exemption by way of a variance if the proposal is in
accordance with accepted public health and sanitary engineering principles and
practices and will not adversely affect the water resource. The variance shall be the
minimum necessary to ameliorate the hardship.

(4) If the request is for a variance from the requirement of obtaining a water use
permit, the applicant must demonstrate that an application has been filed and a
compelling necessity exists to commence the construction, repair or modification of a
well while an application for a water use permit is pending. Issuance of the variance will
not be evidence of any entitlement to the water use permit.

(5) Upon issuance of a variance the District shall impose such special conditions as
may be necessary to protect the intent and purpose of Part Ill, Chapter 373, Florida
Statutes, and this chapter.

(6) The variance under this rule is provided in addition to the variance and waiver
procedures set forth in Rule 28-104, F.A.C., which implements Section 120.542, F.S.

Specific Authority 120.54(5), 373.044, 373.113, 373.171 FS. Law Implemented
120.54(5), 373.303, 373.308, 373.313, 373.316, 373.326 FS. History—New 9-2-98,
Amended 6-12-00.

40E-0.113 Variances from Specified Review Criteria for Environmental Resource
Permits.

(1) The Governing Board is authorized to grant a variance from the provisions of
Section 373.414, F.S., paragraph 40E-4.301(1)(e) or Rule 40E-4.302, F.A.C., pursuant
to Section 403.201, F.S. The variance under this rule is provided in addition to the
variance and waiver procedures set forth in Chapter 28-104, F.A.C., which implements
Section 120.542, F.S.

(2) A person seeking a variance must demonstrate that any hardship asserted as a
basis of the need for a variance is peculiar to the affected property and not self-imposed
and that the grant of a variance will be consistent with the general intent and purpose of
this chapter.

(3) Any person seeking a variance shall file a petition for a variance that contains the
following information:

(a) The petitioner's name and signature.

(b) The statute or rule from which the variance is sought.

(c) Facts showing that a variance should be granted for one of the reasons set forth
in Section 403.201, F.S.

(d) The time period for which the variance is sought, not to exceed the time period
permitted by law, including the reasons and facts supporting the time period.
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(e) The requirements which the petitioner can meet including the date or time when
the requirements will be met.

(f) The steps or measures the petitioner is taking to meet the requirement from which
the variance is sought. If the request is pursuant to subsection 40E-4.311(1), F.A.C.,
above, the petitioner shall include a schedule when compliance will be achieved.

(g) The social, economic and environmental impacts on the applicant, residents of
the area and of the state if the variance is granted.

(h) The social, economic and environmental impacts on the applicant, residents of
the area and of the state if the variance is denied.

(4) The District shall review the application within a reasonable period of time after
receipt to determine if the application is complete. If the application is determined to be
incomplete, the applicant shall be afforded an opportunity to supply additional
information before the District evaluates the merits of the request.

(5) The District shall grant or deny a petition for variance or waiver within 90 days
after receipt of the original petition, the last item of timely requested additional material,
or the petitioner’s written request to finish processing the petition.

(6) The District shall prepare a notice of proposed agency action regarding the
petition for a variance. The District shall publish this notice one time in the Florida
Administrative Weekly, and one time in a newspaper of general circulation, as defined in
Section 50.031, F.S., in the county in which the property for which the variance is
sought is located.

(7) Renewals of variances shall be applied for in the same manner as the initial
variance.

Specific Authority 373.044, 373.113, 373.171, 373.414(17) FS. Law Implemented
403.201 FS. History—New 9-2-98, Amended 6-12-00, 6-26-02.

40E-0.115 Variances from Water Use Restrictions.

(1) All users requesting relief from the provisions of Chapter 40E-21, F.A.C., shall file
an application for variance but must conform to water use restrictions until the Executive
Director grants a temporary variance or the Board grants the variance.

(2) Criteria for Issuance — No application for variance shall be granted unless the
applicant provides reasonable assurances that the variance will not otherwise be
harmful to the water resources of the District and affirmatively demonstrates that one or
more of the following circumstances exists:

(a) The variance is essential to protect health or safety, or

(b) Compliance with the particular rule or order from which a variance is sought will
require measures which, because of their extent or cost, cannot be accomplished within
the anticipated duration of the shortage, or

(c) Alternative restrictions which achieve the same level of demand reduction as the
restrictions from which a variance is sought are available and are binding and
enforceable, or

(d) The applicant is a public or private utility that demonstrates that special
circumstances exist which necessitate the issuance of a variance, or

(e) The applicant's source of water includes an approved aquifer storage and
recovery installation or a water reclamation project.

(3) Limiting Conditions — Variances granted shall be subject to the following
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conditions:

(@) The variance granted shall be the minimum necessary to alleviate the
circumstance for which the variance was requested under subsection (2).

(b) All variances shall expire upon a declaration by the Board that a water shortage
no longer exists or when a more restrictive water shortage declaration is made, unless
the Board specifies that the variance shall be in effect for a longer period of time,
provided however that variance conditions which require the applicant to modify water
use facilities shall remain in full force and effect until such modifications have been
completed. However, when a new application for variance is filed within seven working
days of the effective date of a more restrictive water shortage declaration, the existing
variance shall remain in effect until final agency action on the application.

(c) Variances granted under paragraph (2)(b) may prescribe a timetable for
compliance with the restrictions from which a variance was sought.

(4) Applications for Variance — The application shall contain the following:

(a) The applicant’'s name, address, telephone number and location of the property
for which relief is requested.

(b) The specific rule, order, water shortage phase or restriction from which the
applicant is requesting relief.

(c) A detailed statement of the facts which the applicant believes demonstrate that
the request qualifies for a variance under subsection (2), including reports by qualified
technical experts.

(d) A description of the relief desired.

(e) The period of time for which the variance is sought, including the reasons and
facts in support thereof.

(f) The damage or harm resulting or which may result to the applicant from
compliance with the rule or order.

(g) If the variance is sought under paragraph (2)(b), information identifying the
restrictions which currently can be met, a description of the measures which would be
necessary to meet all restrictions and the date when these measures could be
completed.

(h) If the applicant is the owner or operator of a golf course whose need for a
variance arises from the operational inability of its irrigation system or works to meet the
front nine-back nine requirement in Chapter 40E-21, Part V, F.A.C., the applicant shall
submit a map showing the proposed alternative division of the course in-half and an
explanation of the applicant’s proposed irrigation scheme.

(i) For applications for variance from restrictions on irrigation, a general description
of the irrigation system, including pump or water system output and irrigated area, and

(j) Any other information, the applicant believes is material.

(5) Procedures.

(a) Within ten working days after receipt of a complete application for variance,
which contains the information listed in subsection 40E-21.275(4), F.A.C., the staff shall
recommend to the Executive Director whether the application complies with the
provisions of subsections (2) through (4). The recommendation shall be in writing and
shall constitute proposed agency action. The District shall set forth in writing the
grounds or basis for denial of the variance and inform the applicant of the right to a
hearing on the denial of the application by filing a petition. A copy of the
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recommendation shall be forwarded to the applicant. Any petition for hearing on an
application for variance shall be considered a petition for informal proceedings in
accordance with subsection 40E-1.571(2), F.A.C.

(b) The Executive Director or his designee shall review the application and the staff
recommendation. Applications which do not require immediate action or which do not
comply with the provisions of subsections (2) through (4) may be deferred for Board
action. Applications which require immediate action and which comply with the
provisions of subsections (2) through (4) may be temporarily granted by the Executive
Director or his designee. Temporary variances granted by the Executive Director or his
designee shall be presented to the Board for concurrence, rejection or modification.

(c) The Board shall consider all deferred applications as well as those temporarily
granted by the Executive Director or his designee, at its next regularly scheduled
meeting. The Board may grant, or deny the deferred applications and may concur in,
reject or modify those variances temporarily granted by the Executive Director or his
designee. All Board action denying applications for variances shall be by written order
and copies shall be furnished to the applicant and the appropriate law enforcement
officials. An applicant whose variance has been granted shall be furnished an
appropriate notice of water shortage variance and any attachments which shall be
prominently displayed at the applicant’s place of use.

(d) The Board may revoke or modify a variance when it determines that the
continued utilization of the variance is inconsistent with the objectives of the District.

(6) The variance under this rule is provided in addition to the variance and waiver
procedures set forth in Rule 28-104, F.A.C., which implements Section 120.542, F.S.

Specific Authority 120.54(5), 373.044, 373.113 FS. Law Implemented 120.54(5),
373.175, 373.246 FS. History—New 9-2-98, Amended 6-12-00.
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Chapter 40E-1 General and Procedural

[Note: The text on this page and the next provides a brief overview of the provisions of
part of Chapter 40E-1, Florida Administrative Code (F.A.C.). The overview text is
intended only to provide a basic understanding of the Chapter, and should not be used
in place of the duly-adopted rule language or in a manner which is inconsistent with
Chapter 40E-1, F.A.C.]

This Chapter provides information about the District's permitting, and compliance and
enforcement.

While there are many instances where each of the above subjects affects environmental
resource permitting, the remaining discussion of Chapter 40E-1 will emphasize the
matters which relate to environmental resource permits which are located in "Part VI
Permits".

An individual or general environmental resource permit, or (for certain
grandfathered activities) an individual or general surface water management permit or a
wetland resource permit, must be obtained prior to constructing, altering, operating,
maintaining, repairing, or abandoning any surface water management system, dam,
impoundment, reservoir, and appurtenant works involving dredging and filling; and prior
to establishing and operating a mitigation bank. A conceptual environmental
resource permit (which does not authorize construction or operation) may be obtained
for proposed surface water management systems or mitigation banks. The District is
authorized to issue permits for other activities, listed in Section 40E-1.602.

Applicants for Environmental Resource Permits shall file their applications at the
appropriate District Service Center:

Project Location: Appropriate District Service Centers:

Broward, Miami-Dade, Monroe, and Palm Beach, West Palm Beach Headquarters
and the C-139 and Feeder Canal Basins of

Hendry County.

Charlotte, Collier, Hendry and Lee Lower West Coast Service Center
Martin and St. Lucie Martin/St. Lucie Service Center
Glades, Highlands, Okeechobee, Okeechobee Service Center
Orange, Osceola, and Polk Orlando Service Center

Applications shall be filed using the appropriate form, accompanied by the correct fee
and all required information. A permit application will not be deemed complete until the
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correct number of copies and sufficient responses to all requests for additional
information are submitted. Applications and responses to additional information can be
submitted electronically via the District's website www.sfwmd.gov/ePermitting.

The District has 30 days to determine whether all information necessary both to
evaluate the application and to make the application complete has been received. The
District shall notify the applicant as to when the application is complete.

If the District notifies the applicant that the application is incomplete, the applicant has
90 days in which to respond. Failure to respond in a timely manner may lead to District
denial without prejudice of the application. Chapter 40E-1 contains descriptions of
numerous situations which involve the input of other agencies and the activities
affecting state-owned lands. Processes, other than denial, for dealing with an
incomplete application are set forth.

There are procedures for notifying persons who have so requested, about applications
received. The receipt of an application for an individual environmental resource permit
shall be advertised by the District in a general circulation newspaper within 45 days of
receipt. Interested persons can subscribe to receive various notices via the District’s
website www.sfwmd.gov/ePermitting.

Once the application is complete, a staff review summary ["staff report"] will be prepared
and will include staff recommendations, including whether to approve, deny, or approve
with conditions. Copies of the summary will be provided to the applicant and others
who have so requested. The Chapter includes definitions of those situations in which
notice of proposed District action on an application will be published by the District or
those when the District may require the applicant to publish such a notice in a general
circulation newspaper.

Conceptual and individual permits for approval shall be acted upon by the Executive
Director or designee no later than 90 days after the application is complete. Standard
general permits shall be acted upon no later than 60 days after completeness.
Processes for waiving the time frames and appealing a proposed or final District action
have been established. Applications recommended for denial shall be heard by the
Governing Board within the time frames listed above.

The District assesses permit application processing fees to defray the required costs of
evaluating, processing, advertising and mailing. Fees are non-refundable unless the
proposed activity is found to be exempt or the amount is incorrect. Failure to pay the
prescribed fee shall be grounds for application denial. (Certain counties and
municipalities may request a fee waiver. See Chapter 40E1.607(F.A.C.).

Processes for denying, suspending, revoking, modifying, renewing, and transferring
permits are set forth. Forms which are used in connection with the Environmental
Resource Permit process are listed. In addition, forms can be accessed on-line at no
charge.


http://www.sfwmd.gov/ePermitting
http://www.sfwmd.gov/ePermitting
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Source Documents Editor's Notes

Chapter 40E-1, F.A.C.

Section 40E-1.701 was repealed effective October 3, 1995.
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40E-1.002 Scope of Jurisdictions. (Repealed)
40E-1.003 Powers and Duties. (Repealed)
40E-1.004 Appropriation of Funds. (Repealed)
40E-1.005 Definitions. (Repealed)
40E-1.006 Permits Required. (Repealed)
40E-1.0061 Bond. (Repealed)
40E-1.0062 Reapplying With Permits. (Repealed)
40E-1.007 Power to Enforce. (Repealed)
40E-1.008 General Permit Procedure. (Repealed)
40E-1.009 Filing of Citizen Objection or Complaints. (Repealed)
40E-1.010 Administrative Enforcement Procedures. (Repealed)
40E-1.011 Quasi-Judicial Hearings Before the Board. (Repealed)
40E-1.0111 Parties to Proceedings. (Repealed)
40E-1.0112 Pleadings. (Repealed)
40E-1.0113 Witness Fees. (Repealed)
40E-1.012 Request for Hearing. (Repealed)
40E-1.013 Petitions for Declaratory Statements. (Repealed)
40E-1.014 Administrative Determination of Validity of Regulation. (Repealed)
40E-1.015 Procedure for Adoption of Rules. (Repealed)
40E-1.016 Description of Organization. (Repealed)
40E-1.017 Agenda and Scheduling of Meetings and Workshops. (Repealed)
40E-1.018 Procedures Under Consultants' Competitive Negotiations Act. (Repealed)

40E-1.021 Definitions.
40E-1.090 Forms and Instructions. (Repealed)

PART | GENERAL

40E-1.100 Uniform Rules of Procedure and Statement of District Organization and
Operation.
40E-1.101 General. (Repealed)
40E-1.102 Definitions. (Repealed)
40E-1.103 The District. (Repealed)
40E-1.104 The Governing Board. (Repealed)
40E-1.105 General Description of District Organization and Operations. (Repealed)

40E-1.106 Post-Employment Restrictions.

40E-1.1065 Misuse of Public Position.
40E-1.107 Basins Within the District. (Repealed)
40E-1.121 General Information Concerning the District. (Repealed)
40E-1.123 Statutory Chapters and Rules. (Repealed)

40E-1.125 Public Information and Inspection of Records.
40E-1.132 District Clerk and Official Reporter. (Repealed)
40E-1.133 Public Access. (Transferred to 40E-1.138)
40E-1.1335 Final Order Indexing. (Repealed)
40E-1.134 Final Orders Required to be Indexed. (Repealed)
40E-1.135 Listing of Final Orders. (Repealed)
40E-1.136 Numbering of Final Orders. (Repealed)
40E-1.137 Maintenance of Final Orders. (Repealed)
40E-1.138 Public Access. (Repealed)

40E-1.139 Complaints under the Americans with Disabilities Act.
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PART Il MEETINGS, HEARINGS AND WORKSHOPS

40E-1.200 Procedures for Agendas and Scheduling of Meetings and Workshops.
40E-1.201 Notice of Meeting or Workshop and Telecommunications. (Repealed)
40E-1.203 Agenda of Public Meetings and Workshops. (Repealed)
40E-1.207 Emergency Meetings. (Repealed)

40E-1.208 Procedures for Abstaining from Voting Conflicts of Interest.

PART Il RULEMAKING PROCEEDINGS
40E-1.300 Rulemaking Procedures.
40E-1.301 Commencement of Proceedings. (Repealed)
40E-1.303 Notice of Proceeding and the Proposed Rules. (Repealed)
40E-1.307 Content of Notice. (Repealed)
40E-1.311 Petitions to Initiate Rulemaking Proceedings. (Repealed)
40E-1.313 District Action on Petitions to Initiate Rulemaking Proceedings. Repealed)
40E-1.327 Rulemaking Materials. (Repealed)
40E-1.330 Rulemaking Proceedings - No Hearing. (Repealed)
40E-1.331 Rulemaking Proceedings - Hearing. (Repealed)
40E-1.335 Incorporation by Reference. (Repealed)
40E-1.337 Emergency Rule Adoption. (Repealed)
PART IV DECLARATORY STATEMENTS
40E-1.400 Procedures Regarding Declaratory Statements.
40E-1.401 General. (Repealed)
40E-1.405 Purpose and Use of Declaratory Statement. (Repealed)
40E-1.407 District Disposition. (Repealed)
PART V DECISIONS DETERMINING SUBSTANTIAL INTERESTS
Subpart A General Provisions
40E-1.500 Procedures for Proceedings which Determine Substantial Interests and
Associated Mediation.
40E-1.501 Scope of Part V. (Repealed)
40E-1.503 Computation of Time. (Repealed)
40E-1.504 Parties. (Repealed)
40E-1.505 Appearances; Criteria for Authorized Representation. (Repealed)
40E-1.506 Consolidation. (Repealed)
40E-1.507 Joinder of Parties. (Repealed)
40E-1.508 Disqualification. (Repealed)
40E-1.509 Filing and Service of Papers. (Repealed)
40E-1.5095 Publication of Notice of Agency Decision or Intended Agency Decision.
40E-1.510 Complaints, District Investigations and Probable Cause Determinations.
(Transferred to 40E-1.721)
40E-1.511 Point of Entry Into Proceedings.
40E-1.512 Other Applicable Procedural Rules. (Repealed)

Subpart B Formal Proceedings
40E-1.520 Procedures Concerning Formal Proceedings.
40E-1.521 Initiation of Formal Proceedings.
40E-1.522 Amendment of Petitions. (Repealed)
40E-1.523 Answer. (Repealed)
40E-1.524 Motions. (Repealed)
40E-1.525 Motions in Opposition to Petition. (Repealed)
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40E-1.526 Prehearing Conferences. (Repealed)
40E-1.527 Intervention. (Repealed)
40E-1.528 Discovery. (Repealed)
40E-1.529 Notice of Hearing. (Repealed)
40E-1.530 Continuances. (Repealed)
40E-1.531 Dismissal and Default. (Repealed)
40E-1.541 Subpoenas. (Repealed)
40E-1.542 Witness Fees. (Repealed)
40E-1.543 Order of Presentation. (Repealed)
40E-1.544 Burden of Proof. (Repealed)
40E-1.545 Witnesses. (Repealed)
40E-1.546 Evidence. (Repealed)
40E-1.547 Recordation. (Repealed)
40E-1.548 Venue. (Repealed)
40E-1.561 Post-Hearing Memoranda. (Repealed)
40E-1.562 Recommended Order. (Repealed)
40E-1.564 Exceptions to Recommended Order.
40E-1.565 Final Order. (Repealed)
Subpart C Informal Proceedings
40E-1.570 Procedures Concerning Informal Proceedings.
40E-1.571 Informal Proceedings. (Repealed)
40E-1.572 Submission of Evidence. (Repealed)
40E-1.573 Final Order. (Repealed)

PART VI PERMITS
40E-1.601 General.
40E-1.6015 Delegation of Authority Pertaining to General Environmental Resource
Permits, General Surface Water Management Permits and Associated Sovereign
Submerged Lands Authorizations. (Transferred to 40E-40.061)
40E-1.602 Permits Required.
40E-1.6025 Permit Applications Processed by District Service Centers. (Repealed)
40E-1.603 Application Procedures for Conceptual Approval, Individual and General
Permits.
40E-1.604 Bond.
40E-1.605 Complaints. (Repealed)
40E-1.6051 Application Procedures for Noticed General Environmental Resource
Permits Pursuant to Chapter 40E-400, F.A.C. (Repealed)
40E-1.6058 Publication and Requests for Notification of Permit Applications or
Notices of Intent.
40E-1.6059 Public Notice Requirements Concerning Receipt of Environmental
Resource or Surface Water Management Permit Applications, and
Proposed Agency Action. (Repealed)
40E-1.606 Application Procedures for General Water Use Permits. (Repealed)
40E-1.6062 Public Notice Requirements for Water Use Permit Applications and
Proposed Agency Action. (Repealed)
40E-1.6065 Consideration of Intended Agency Decision on Permit Applications.
40E-1.607 Permit Application Processing Fees.
40E-1.608 Denial of Permits.
40E-1.609 Suspension, Revocation and Modification of Permits.
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40E-1.610 Permit Renewal.

40E-1.6105 Notification of Transfer of Interest in Real Property.

40E-1.6107 Transfer of Environmental Resource, Surface Water Management, or Water
Use Permit.

40E-1.611 Emergency Action.

40E-1.6115 Emergency Authorization.

40E-1.612 Administrative Enforcement Action. (Transferred to 40E-1.705)

40E-1.614 Orders of Corrective Action and Consent Agreements. (Transferred to
40E-1.711)

40E-1.615 Coordinated Agency Review Procedures for the Florida Keys Area of
Critical State Concern.

40E-1.659 Forms and Instructions.

PART VII COMPLIANCE AND ENFORCEMENT
40E-1.701 Interagency Agreements (Repealed).

40E-1.702 Environmental Resource, Surface Water Management Permit and
Consumptive Use Enforcement Guidelines.
40E-1.705 Administrative Enforcement Action. (Repealed)

40E-1.711 Orders of Corrective Action and Consent Agreements.

40E-1.715 Civil Penalty Calculation.

40E-1.721 Complaints, District Investigations, Probable Cause Determinations and
Notices of Violations.
40E-1.901 Forms and Instructions. (Transferred to 40E-1.659)

40E-1.021 Definitions.

When used in this chapter, Chapters 40E-4, 40E-40, 40E-41, 40E-61, and 40E-400,
F.AC.:

(1) “e-Permitting website” means the District’'s website address for e-Permitting at
http://my.sfwmd.gov/ePermitting. After accessing the e-Permitting website, the user
clicks the start icon on the e-Permitting homepage.

(2) “Electronic filing” means filing or submission of an Environmental Resource,
Surface Water Management Permit or Consumptive Use Permit Application; Response
to Request for Additional Information; or Request for Permit Transfer at the District’s e-
Permitting website. Electronic filing is governed by the provisions of Chapter 668, F.S. If
the applicant or sender of electronic data inhibits the ability of the District to store or
print the electronic data, it shall not be considered filed with or received by the District.
Filings received by the District after 5:00 p.m. shall be deemed filed on the next regular
business day.

(3) “Electronic mail” means an electronic or computer file that is transmitted between
two or more telecommunications devices; computers; computer networks, regardless of
whether the network is a local, regional, or global network; or electronic devices capable
of receiving electronic messages, regardless of whether the message is converted to
hard copy format after receipt, viewed upon transmission, or stored for later retrieval.
Electronic mail received after 5:00 p.m. shall be deemed received on the next regular
business day.

(4) “Electronic record” means information that is stored in an electronic medium and
is retrievable in a perceivable form, including public records as defined in Section
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119.011, F.S.

(5) “Electronic signature” means an electronic sound, symbol, or process attached to
an electronic record and executed or adopted by a person with the intent to sign the
record.

Specific Authority 373.044, 373.113, 668.003, 668.004, 668.50 FS. Law Implemented
668.003, 668.004, 668.50 FS. History—New 10-1-06.

Part | General

40E-1.100 Uniform Rules of Procedure and Statement of District Organization
and Operation.

(1) Procedures governing the District's proceedings under Chapter 120, F.S.,
including rulemaking, meetings and workshops, conducting proceedings by
communications media technology, declaratory statements, decisions determining
substantial interests, licensing, and variances and waivers, are contained in Title 28,
F.A.C., Uniform Rules of Procedure. Exceptions to the Uniform Rules of Procedure
were granted by the Administration Commission and are set forth in Chapter 40E-0,
F.A.C. Each exception is also delineated within the appropriate substantive rules in
Chapters 40E-1, 40E-3, 40E-4, and 40E-21, F.A.C.

(2) General information about the District is contained in the SFWMD “Statement of
District Organization and Operation”, a non-rule document published pursuant to
Section 120.54(5), F.S., and Uniform Rules of Procedure Chapter 28-101, F.A.C. The
Statement of District Organization and Operation provides information on the District’s
mission, statutory authority, delegation of authority and duties pursuant to Chapter 373,
F.S.; governing board and internal organization and functions; public assistance
programs and opportunities, identification of the agency clerk and the official reporter;
and how to obtain District documents and publications, including district statutes, rules,
and permit applications or authorizations; and document filing procedures.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5) FS. History—New 7-2-98.

40E-1.106 Post-Employment Restrictions.

(1) For a period of two years following separation of employment, or expiration of
term of office, no former specified employee or official shall personally represent
another person or entity for compensation before the District in connection with any
matter where the person participated personally and substantially, within their last two
years of employment or service on the board, and where the person has actual
knowledge of the matter.

(2) Such representation is prohibited unless the Executive Director consents to such
representation.

(3) This section shall apply to all specified employees hired after November 1, 1997,
all employees promoted to a position which is included in the definition of specified
employee after November 1, 1997; and all officials appointed after November 1, 1997.

(4) This section does not apply to former specified employees or officials working for
another government agency.

(5) For the purposes of this rule, the following definitions shall apply:

(a) “Matter” shall include any judicial or other proceeding, application, request for
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ruling or other determination, contract, claim, controversy or investigation.

(b) “Official” shall mean any member of the Basin Board(s) or Governing Board of
the South Florida Water Management District.

(c) “Represent” or “Representation” shall mean actual physical attendance on behalf
of an individual or entity, for compensation, at a proceeding before the South Florida
Water Management District or personal communications made with any officials,
employees, or advisory board members of the South Florida Water Management District
in their official capacity, on behalf of an individual or entity, including the filing of
documents or the writing of letters on behalf of said individual or entity.

(d) “Specified employee” shall mean any management position within the Executive
Council of the District.

Specific Authority 112.311, 112.313(13), 373.044 FS. Law Implemented 112.311,
112.313(13) FS. History—New 10-22-97.

40E-1.1065 Misuse of Public Position.

(1) No District public official, Advisory Board Member or employee shall initiate use
of their official District title or District position to influence voters on pending issues
unless the Governing Board has adopted an official position on the issue. District public
officials, advisory board members and employees may provide factual information
based upon District policies, databases, research or other District information sources
upon request from the public, to support informing the public with accurate, current,
relevant information.

(2) The Chairpersons of the Governing Board and Big Cypress Basin Board serve as
elected spokespersons for these bodies and must use the privilege and trust placed in
the chairperson position to promote the policies and adopted positions of the Governing
Board and the Big Cypress Basin Board, and must not use the position of Chairperson
to represent personal positions or interests.

(3) The preceding policies shall not infringe in any way upon the rights of District
public officials, advisory board members or employees as responsible citizens to take a
personal position on any issues outside of the direct bounds of their responsibilities as
District public officials, advisory board members or employees of the District.

(4) Any District public official, advisory board member or employee may comply with
this rule by including a disclaimer in any written or oral statements which could
reasonably be interpreted to influence voters. The disclaimer should disclose that the
statements are not those of the District, but rather that they are statements of the
person as a private citizen.

(5) For the purposes of this rule, the following definitions shall apply:

(a) “Advisory Board” shall mean any advisory board created and appointed by the
South Florida Water Management District Governing Board or Basin Board whose sole
or primary responsibility is to recommend action or give advice to the South Florida
Water Management District Governing Board or Basin Board.

(b) “District public official” shall mean any member of the Basin Board(s) or
Governing Board of the South Florida Water Management District.

Specific Authority 112.311, 112.313(6), 373.044 FS. Law Implemented 112.311,
112.313(6) FS. History—New 10-22-97.
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40E-1.125 Public Information and Inspection of Records.

(1) For purposes of this section, “public records” are all records as defined in
Chapters 119, 120, and 373, F.S. Unless exempt from public disclosure by law, District
records can be inspected or copied either at the Districts West Palm Beach
Headquarters office, located at 3301 Gun Club Road, West Palm Beach, FL 33406 or
any other District office where such records are maintained, during the hours specified
in Rule 40E-1.121, F.A.C.

(2) Requests for public records may be submitted to any District office or
department, or to the District Public Records Coordinator in writing at P. O. Box 24680,
West Palm Beach, FL 33416, or by telephone at (407) 686-8800. Requestors are
encouraged to submit requests in writing to expedite accurate processing of their
requests. Requests should be sufficiently detailed to identify the documents sought to
be examined or copied. The District shall provide access to, and copies of, District
records upon payment of fees prescribed by law. The District shall not be obligated to
create or assemble a new record to accommodate any request for information.

(3) Standard legal or letter size copies of public records shall be furnished upon
request for a fee of $0.15 per page or $0.20 for double-sided copies. The District shall
waive the first five dollars ($5.00) of costs incurred for all requests for standard size
copies. Unless otherwise stated herein, all other copies of public records, including
records which require special medium, shall be furnished upon payment of the actual
cost of duplication.

(4) When the nature or volume of records requested to be examined or copied
requires extensive use of District clerical or supervisory personnel, or extensive use of
information technology resources, the District shall charge, in addition to the actual cost
of duplication, a special service charge. The term “extensive use” shall mean a time
period longer than 30 minutes required to locate the record, review the record for
statutorily exempt information, and copy the requested material. This special service
charge shall be based on the cost incurred for such extensive use of information
technology resources or the labor most of the personnel providing the service that is
actually incurred by the District or attributable to the District for the clerical or
supervisory assistance required, or both. These charges shall not apply to the first 30
minutes of service provided. Information technology resources shall mean data
processing hardware and software services, supplies, personnel, facility resources,
maintenance and training. Prior to the assessment of any special services charge, the
District shall notify the Requestor that the information does not appear to be readily
identifiable, possibly does not exist or will require additional time to review and copy.
Upon agreement by the Requestor and payment of estimated charges, if any, the
District will proceed to complete the request pursuant to subsection (5) herein.

(5) The District shall determine which District personnel is appropriate to provide
assistance in fulfilling a request. The requestor shall be required to pay any estimated
special service charges, as determined by the District, prior to District personnel
rendering such services. Payment for special services shall also be imposed where
extensive use of District personnel or information technology is necessary to determine
whether the public record exists or is exempt from public disclosure, including instances
where such investigation reveals that the record either does not exist or is exempt from
disclosure. The District will refund to the requestor any monies deposited with the
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District in excess of the actual costs incurred to fulfill a request, or, in the alternative, the
requestor shall be required to remit additional monies to pay for any costs in excess of
the monies deposited with the District. In the event the requestor fails to remit additional
monies to cover costs in excess of the monies deposited by the requestor, the District
may withhold releasing any public records produced pursuant to that request until those
amounts are paid in full.

(6) All rules, forms and instructions used by the District in dealing with the public are
available without cost. Rules relating to personnel matters may be obtained by
contacting the District's Human Resources Division at the District's West Palm Beach
Headquarters office and are also available without cost.

(7) The District may provide remote electronic access to public records determined
by the District to be of interest to the general public. If remote electronic access is
provided to the public, such service shall be performed pursuant to a contract with users
and shall be provided free of charge.

(8) Copies of District records produced solely for general distribution may be
furnished at no cost to the public; provided, however, that pre-printed copies of such
records are available.

(9) Requests for District public records shall be provided to governmental and
educational institutions at no cost.

Specific Authority 119.01, 119.085, 120.53, 282.303(1), 286.011, 373.044, 373.113 FS.
Law Implemented 119.01, 119.07, 119.021, 119.085, 120.53, 286.011, 373.044,
373.113 FS. History—New 9-3-81, Formerly 16K-1.16(4), (7), Amended 5-11-93, 9-19-
95.

40E-1.139 Complaints under the Americans with Disabilities Act.

(1) It is the policy of the District to provide an equal opportunity for access to District
services, programs, activities, and facilities which are held open to the public by
handicapped and disabled persons in keeping with Title Il of the Americans With
Disabilities Act of 1990, 42 USC 12101, et seq., and the regulations which implement
the Act, 28 CFR 35.

(2) Interested persons may obtain information concerning handicapped and disabled
accessibility to the District’'s services, activities, programs, and facilities which are held
open to the public by contacting the facilities manager.

(3) Any affected person may file a complaint alleging discrimination on the basis of
handicapped or disabled inaccessibility of District services programs, activities and
facilities which are held open to the public.

(a) Complaints shall be filed with the facilities manager and shall specify to the best
of the complainant's knowledge, the location and nature of the conduct or
circumstances complained of;

(b) The complaint must be signed by the complainant or authorized representative
and contain an address or telephone number where the complainant can be reached;

(c) The District shall promptly investigate the complaint and may require the
complainant to furnish any additional information reasonably necessary to aid
investigating the complaint;

(d) The District shall promptly provide to the Complainant a written decision which
documents why the decision is consistent with the provisions of the Americans With
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Disabilities Act and the regulations which implement the Act.

(4) The complaint procedure established by this subsection is intended to provide a
prompt informal method of dispute resolution. Failure to file a complaint pursuant to this
subsection will not preclude an affected person from following other remedies which
may be available under state and federal law. A District decision regarding a complaint
shall not be considered an agency action pursuant to Chapter 120, F.S.

Specific Authority 120.53(1), 373.044, 373.113 FS., 28 CFR 35.106, 35.107 Law
Implemented 120.53, 286.26, 373.083 FS. CFR 35.106, 35.107 FS. History—New 5-11-
93.

Part Il Meetings, Hearings and Workshops

40E-1.200 Procedures for Agendas and Scheduling of Meetings and
Workshops.
The District's procedures for agendas and scheduling of meetings and workshops,
including communications by media technology, are set forth in the Uniform Rules of
Procedure, Chapters 28-102 and 28-109, F.A.C.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5) FS. History—New 7-2-98.

40E-1.208 Procedure for Abstaining from Voting Conflicts of Interest.

(1) No Board member shall vote in his or her official capacity upon any matter which:

(a) Would inure to the member’s special private gain;

(b) The member knows would inure to the special private gain of any principal by
whom the member is retained;

(c) The member knows would inure to the parent organization or subsidiary of a
corporate principal by which the member is retained, other than an agency as defined in
Section 112.312(2), F.S.; or

(d) The member knows would inure to the special private gain of a relative, as
defined in Section 112.3143(1)(b), F.S., or business associates, as defined in Section
112.312(4), F.S., of the member.

(2) Prior to a vote being taken on a matter delineated in subsection (1), the member
shall publicly state at the Board meeting the nature of the interest in the matter from
which the member is abstaining from voting and this announcement shall appear in the
minutes. The Secretary of the Board, in conjunction with Office of Counsel, shall
prepare the appropriate memorandum of voting conflict as designated by the Florida
Commission on Ethics which shall then be signed by the Board member, filed with the
Board Secretary and incorporated into the minutes of the meeting with 15 days of the
meeting.

(3) No member shall participate in any matter delineated in subsection (1), without
first disclosing the nature of the member’s interest in the matter as required by Section
112.3143(4), F.S. For purposes of this subsection, the term “participate” means any
attempt to influence the decision by oral or written communication, whether made by the
member or at the member’s direction.

Specific Authority 112.3143, 120.53(1), 373.044, 373.113 FS. Law Implemented 120.53,
373.079 FS. History—New 5-11-93.
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Part Ill Rulemaking Proceedings

40E-1.300 Rulemaking Procedures.
The District's procedures for rulemaking are set forth in Section 120.54, F.S., and
Uniform Rules of Procedure, Chapter 28-103, F.A.C.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5) FS. History—New 7-2-98.

Part IV Declaratory Statements

40E-1.400 Procedures Regarding Declaratory Statements.
The District’s procedures regarding declaratory statements issued pursuant to Section
120.565, F.S., are set forth in Uniform Rules of Procedure, Chapter 28-105, F.A.C.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5) FS. History—New 7-2-98.

Part V Decisions Determining Substantial Interests

40E-1.500 Procedures for Proceedings which Determine Substantial Interests
and Associated Mediation.
The District's implementing procedures, Sections 120.569 and 120.57, F.S., for
proceedings determining substantial interests and associated mediation are set forth in
Uniform Rules of Procedure Chapter 28-106, F.A.C., and District's exceptions thereto,
are set forth in this part in Rule 40E-1.511, F.A.C. This part does not apply to District
investigations or probable cause determinations preliminary to agency action.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5) FS. History—New 7-2-98.

40E-1.5095 Publication of Notice of Agency Decision or Intended Agency
Decision.

In cases where a project is determined to be of heightened public concern, or
where there is the likelihood of a request for an administrative hearing, where the
proposed activity is potentially harmful to the water resources of the District or contrary
to the overall objectives of Chapter 373, F.S., as outlined in Section 373.016, F.S., or if
objection(s) to the application has been received, the District shall publish, or require
the permit applicant to publish notice of agency decision or intended agency decision in
the Florida Administrative Weekly or newspapers of general circulation in the area
affected by such decisions as required by Chapter 50, F.S., and shall post notice and
send by regular United States mail or electronic mail copies of its notice to applicants
and interested groups. Such publication may be used as evidence of constructive and
sufficient notice.

Specific Authority 120.54(5), 373.044, 373.113, 668.003, 668.004, 668.50 FS. Law
Implemented 120.54(5), 120.569, 120.57, 373.146, 373.413, 668.003, 668.004, 668.50
FS. History—New 7-2-98, Amended 6-12-00, 10-1-06.

40E-1.511 Point of Entry Into Proceedings.
Procedures regarding point of entry into proceedings determining substantial interests
and mediation are set forth in the Uniform Rules of Procedure Rule 28-106.111, F.A.C.
The following exceptions are applied in combination with the applicable Uniform Rules
of Procedure.

(1)(a) “Receipt of written notice of agency decision” as set forth in Rule 28-106.111,
F.A.C., means receipt of either written notice through regular United States mail, or
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electronic mail, or posting that the District has or intends to take final agency action, or
publication of notice that the District has or intends to take final agency action.

(b) If notice is published pursuant to this chapter, publication shall constitute
constructive notice to all persons. Until notice is published, the point of entry to request
a formal or informal administrative proceeding shall remain open unless actual notice is
received.

(2) If the Board takes action which substantially differs from the notice of intended
agency decision, the applicant or persons who may be substantially affected shall have
an additional point of entry pursuant to Rule 28-106.111, F.A.C., unless otherwise
provided by law. The Board action is considered to substantially differ from the notice of
intended agency decision when the potential impact on water resources has changed.

(3) Notwithstanding the timeline in Rule 28-106.111, F.A.C., intended agency
decisions or agency decisions regarding consolidated applications for Environmental
Resource Permits and Use of Sovereign Submerged Lands pursuant to Section
373.427, F.S., shall provide a 14 day point of entry to file petitions for administrative
hearing.

Specific Authority 120.54(5), 373.044, 373.113, 668.003, 668.004, 668.50 FS. Law
Implemented 120.54(5), 120.569, 120.57, 120.60, 373.146, 373.413, 373.427, 668.003,
668.004, 668.50 FS. History—New 9-3-81, Amended 7-26-87, 5-11-93, 10-3-95, 7-2-98,
6-12-00, 10-1-06.

40E-1.520 Procedures Concerning Formal Proceedings.
Formal proceedings under Section 120.57(1), F.S., shall be conducted pursuant to Part
Il of Chapter 28-106, F.A.C.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5) FS. History—New 7-2-98.

40E-1.521 Initiation of Formal Proceedings.
Initiation of formal proceedings under Section 120.57(1), F.S., shall comply with the
procedures in Rule 28-106.201, F.A.C.

Specific Authority 120.53, 373.044, 373.113 FS. Law Implemented 120.53(1), 120.57,
373.113 FS. History—New 9-3-81, Formerly 16K-1.09(1), 16K-1.112(1)-(3), 16K-1.12,
Amended 5-11-93, 7-2-98, 6-12-00.

40E-1.564 Exceptions to Recommended Order.
The procedures for filing exceptions to findings of fact or conclusions of law in a
recommended order, and for filing responses thereto, are contained in Rule 28-106.217,
F.A.C.

Specific Authority 120.53, 373.044, 373.113 FS. Law Implemented 120.53(1), 120.57,
373.113 FS. History—New 9-3-81, Formerly 16K-1.11(10), Amended 5-11-93, 7-2-98, 6-
12-00.

40E-1.570 Procedures Concerning Informal Proceedings.
Informal proceedings for determining substantial interests shall be initiated and
conducted pursuant to Part Il of Chapter 28-106, F.A.C.

Specific Authority 120.54(5) FS. Law Implemented 120.54(5) FS. History—New 7-2-98.
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Part VI Permits

40E-1.601 General.
All District actions regarding the application for issuance, denial, modification,
suspension, and revocation of permits shall be governed by Sections 120.569, 120.57,
and 120.60, F.S., and the rules in Chapter 28-107, F.A.C., and this part.

Specific Authority 120.53, 373.044, 373.113 FS. Law Implemented 120.53(1), 120.57,
120.60, 373.085, 373.116, 373.119, 373.175, 373.229, 373.239, 373.243, 373.246,
373.413, 373.416, 373.429, 373.433, 373.436, 373.439 FS. History—-New 9-3-81,
Amended 5-11-93, 7-2-98.

40E-1.602 Permits Required.

Unless expressly exempt by statute or District rule, permits must be obtained from the
District prior to commencement of the following activities:

(1) A water use individual or general permit pursuant to Chapter 40E-2 or 40E-20,
F.A.C., must be obtained prior to use or withdrawal of water or dewatering activities;

(2) A water well construction permit pursuant to Chapter 40E-3, F.A.C., must be
obtained prior to the construction, repair or abandonment of any well within the District;

(3) A water well contractor’s license, pursuant to Chapter 40E-3, F.A.C., must be
obtained by contractors engaged in the business of construction, repair, or
abandonment of water wells.

(4) An individual or general environmental resource permit pursuant to Chapter 40E-
4, 40E-40, or 40E-400, F.A.C., or, an individual or general surface water management
or wetland resource permit grandfathered pursuant to Sections 373.414(11)-(16), F.S.,
must be obtained prior to:

(a) Construction, alteration, operation, maintenance, repair or abandonment of any
surface water management system, dam, impoundment, reservoir, appurtenant work or
works including dredging or filling as prescribed by District rule,

(b) Establishment and operation of a mitigation bank.

(5) A conceptual environmental resource permit may be obtained for proposed
surface water management systems or mitigation banks. However, a conceptual permit
does not authorize construction or operation. A conceptual mitigation bank permit can
be utilized to estimate the legal and financial requirements for the mitigation bank,
information required for evaluation of the mitigation bank permit application, and
potential mitigation credits that would be awarded to the specific project proposal.

(6) A proprietary authorization pursuant to Chapters 253 and 258, F.S., is required
and shall be reviewed by the District for all activities which require a permit under
Chapter 40E-4, 40E-40, or 40E-400, F.A.C., or a permit under subsections 373.414(11)-
(16), F.S., and which are located on submerged lands owned by the Board of Trustees
of the Internal Improvement Trust Fund pursuant to Section 373.427, F.S., Chapter 18-
21, F.A.C., and Rules 18-18.014 and 62-343.075, F.A.C.

(7) An artificial recharge permit pursuant to Chapter 40E-5, F.A.C., must be obtained
prior to construction of any project involving artificial recharge or the intentional
introduction of water into any underground formation;

(8) A Works or Lands of the District permit pursuant to Chapter 40E-6, F.A.C., must
be obtained prior to connecting with, placing structures in or across, discharging into or
making use of works of the District and any additional lands or real property interests
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owned by the District.

(9) A Use of Works of the District within the Lake Okeechobee Basin General or
Individual Permit must be obtained pursuant to Chapter 40E-61, F.A.C., by any owner of
a parcel of land within the Lake Okeechobee Basin.

(10) An Occupancy or Use of the C-18 Right of Way general or individual permit
pursuant to Chapter 40E-62, F.A.C., must be obtained prior to constructing, planting,
maintaining, pruning, mooring boats, and placing other items on, across, under, or upon
District lands and works along the C-18 canal right of way.

(11) A Use of Works of the District within the Everglades general, individual or
master permit pursuant to Chapter 40E-63, F.A.C., must be obtained by any owner of a
parcel of land in the Everglades Agricultural Area.

Specific Authority 373.044, 373.113, 373.4135 FS. Law Implemented 120.53(1), 120.57,
120.60, 373.085, 373.106, Chapter 373 Parts Il and IV FS. History—New 9-3-81,
Formerly 16K-1.06, Amended 7-26-87, 5-11-93, 10-3-95, 4-1-96.

40E-1.603 Application Procedures for Conceptual Approval, Individual and
General Permits.

(1) The following procedures for processing permit applications or notices of intent
apply in addition to the requirements of Section 120.60, F.S., and Rule 28-107.002,
F.A.C.

(a) Within 30 days of receipt of an application or notice of intent, the District shall
review the application to determine whether all information needed to evaluate the
application has been submitted. The District shall notify the applicant of the date on
which the application is declared complete.

(b) If the District determines that the application is incomplete, the District shall
request the information needed to complete the application within 30 days of its receipt.
For individual permits and standard general permits, the applicant shall have 90 days
from receipt of a timely request for additional information to submit that information to
the District.

(c) The District may request information needed to clarify any additional information
submitted by the applicant, or to answer new questions raised by or related to the
additional information within 30 days of its receipt. The applicant shall have 30 days
from receipt of such a request in which to provide the necessary information. If the
application is still incomplete after such information is submitted, the District shall notify
the applicant within 30 days. The applicant shall have an additional 30 days to complete
the application.

(d) Failure of an applicant to provide the timely requested information within these
timeframes shall be considered grounds for denial of the application. Denial of an
application for lack of completeness is without prejudice to the applicant’s right to file a
new application on the same subject matter. The District shall grant an extension upon
a showing of a good faith effort by the applicant to comply with the timelines set forth
herein. Unless an extension of time has been granted by the District, any application
which remains incomplete 240 days after the original submittal date of an individual
permit application or 90 days after the original submittal date of a notice of intent for
general permit, shall be denied without prejudice.

(e) If the applicant submits information, either in response to or independent of a
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request by the District, which incorporates or results in a substantial modification in the
proposed activity for which the applicant seeks a permit, the application will be
considered an amended application. For purposes of this subsection, the term
“substantial modification” shall mean a modification reasonably expected to result in
water resource or environmental impacts which differ from those expected from the
original application and require detailed review. Review timelines of the permit
application or notice of intent will be reinitiated under this section.

(2) Upon a determination by the District that the activity requested in the notice of
intent for any general permit requires an individual permit, the notice of intent shall be
processed as an application for an individual permit, unless the permit applicant
withdraws the application. If the application is processed as an individual permit, the
permit applicant will be required to submit payment equal to the difference between the
applicable fee for the individual permit and the fee previously submitted.

(3)(a) Agency action on individual permits and conceptual approvals shall occur
within 90 days of receipt of a complete application, including receipt of all requested
information and correction of any error or omission of which the applicant was timely
notified.

(b) An authorization to proceed for standard general permits in Chapter 40E-20,
F.A.C., shall occur within 60 days of receipt of a complete notice of intent, including
receipt of all requested information and correction of any error or omission of which the
applicant was timely notified.

(c) Agency action on a standard general permit application in Chapter 40E-40,
F.A.C., shall occur within 60 days of receipt of a complete application, including receipt
of all requested information and correction of any error or omission of which the
applicant was timely notified.

(d) An authorization to proceed for general permits in Chapter 40E-30, F.A.C., shall
be issued within 30 days of receipt of a complete notice of intent, including receipt of all
requested information and correction of any error or omission of which the applicant
was timely notified.

(e) Noticed general permits under Chapter 40E-400, F.A.C., may be utilized by the
applicant 30 days after the District receives the notice of intent, unless a notice that the
project does not qualify for the noticed general permit is sent by regular United States
mail or electronic mail by the District within 30 days, in accordance with Rule 40E-
400.211, F.A.C. If notice that the proposed project does not qualify for the noticed
general permit is sent by regular United States mail or electronic mail by the District to
the applicant, the review process under subsection (1) shall be initiated or the applicant
shall be required to apply for the appropriate permit if the requested activity is not
covered by the noticed general permit rule.

Specific Authority 120.53(1), 373.044, 373.113, 668.003, 668.004, 668.50 FS. Law
Implemented 120.60, 373.107, 373.109, 373.116, 373.229, 373.417, 373.421, 373.422,
668.003, 668.004, 668.50 FS. History—New 9-3-81, Formerly 16K-1.08(1)-(8), Amended
7-1-86, 7-26-87, 11-21-89, 5-11-93, 10-3-95, 4-1-96, 7-2-98, 6-12-00, 10-1-06.

40E-1.604 Bond.
(1) The Board may require the applicant for a permit to furnish a bond made payable
to the District and its successors, with a reputable bonding corporation authorized to do
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business in this State as surety, conditioned upon full compliance with terms of the
permit, including the proper construction, operation, and maintenance of the facility. The
amount of the bond shall be determined by the Board.

(2) The Board may require liability insurance in such amount as the Board may
determine endorsed in favor of the District or a hold harmless agreement satisfactory to
the Board, in lieu of a bond under subsection (1).

(3) The Board may require that the bond or liability insurance be maintained as a
condition of the continued validity of the permit.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.103, 373.219,
373.413, 373.416 FS. History—New 9-3-81, Formerly 16K-1.061.

40E-1.6058 Publication and Requests for Notification of Permit Applications or
Notices of Intent.

(1) Notice of Receipt of Permit Application or Notice of Intent. Persons who wish to
be notified in writing or by electronic mail of any permit application or notice of intent
which affects a designated geographic area shall notify the District in writing or by
electronic mail, and shall specify their area of interest by county. Requests must be
renewed every 6 months. The District shall provide notice in writing or by electronic mail
of receipt of application or notice of intent to all persons who have filed in the preceding
6 months a written or electronic request for notification of any application or notice of
intent affecting the designated geographic area in which the proposed activity is to
occur.

(2) Publication of Notice of Receipt of Permit Application or Notice of Intent.

(a) Within 45 days of receipt of an individual permit application, the District shall
publish notice thereof in a newspaper having general circulation as defined in Chapter
50, F.S., in the county in which the activity will occur.

(b) Within 14 days of filing notice of intent to use a general permit or application for a
standard general permit, persons qualifying for the use thereof are not required to, but
may publish notice of such filing in a newspaper of general circulation, as defined in
Chapter 50, F.S., in the area affected by the proposed project. Proof of publication shall
be submitted to the district within 14 days of publication.

(c) Published Notice of Use for No Notice General Permits. Publication of notice of
use of general permits for which no notice is required to be filed with the District may
occur if desired by the permittee. The published notice must be published in a
newspaper of general circulation, as defined in Chapter 50, F.S., in the area affected by
the proposed project within 7 days of commencing work. If published, proof of
publication must be submitted to the district within 14 days of publication.

(3) Interested persons shall have the opportunity to inspect a copy of the permit
application at the appropriate District Service Center and submit written comments,
which shall be considered by the District if received before the District issues proposed
agency action concerning the application. Where appropriate, the District shall request
that persons submitting comments furnish additional information reasonably necessary
to ascertain the nature of the comments.

(4) Persons who wish to be advised of the proposed agency action regarding a
particular permit application shall file a written or electronic request for further notice
within 14 days of receipt of the notice of application.
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(5) The governing board may charge a subscription fee for information requested in
accordance with this section to any person who has filed a written or electronic request
for notification of any pending applications, pursuant to Rule 40E-1.125, F.A.C.

Specific Authority 373.044, 373.113, 668.003, 668.004, 668.50 FS. Law Implemented
120.53(1), 120.60(3), 668.003, 668.004, 668.50 FS. History—New 10-3-95, Amended 7-
2-98, 6-12-00, 10-1-06.

40E-1.6065 Consideration of Intended Agency Decision on Permit
Applications.

(1) After the application for a permit is declared by staff to be complete, if a
governing board hearing on the permit application is required, the District shall prepare
a Staff Review Summary, which shall contain its recommendations regarding the
subject application and which shall constitute intended agency decision. A notice of
intended agency decision together with the Staff Review Summary shall be furnished to
the applicant and any persons requesting the same pursuant to Rule 40E-.6058, F.A.C.,
as applicable. The notice shall state the District Staff's recommendation that the
Governing Board approve, deny, or approve with conditions the permit application and
the reasons therefore.

(2) The Governing Board shall consider the application for a conceptual approval,
individual environmental resource, individual surface water management, or individual
water use permit application at its next available regularly scheduled regulatory meeting
following the mailing or electronic mailing of notice of intended agency decision, unless
an administrative hearing is requested and granted pursuant to Section 120.569, F.S.

(3) In no case shall agency action be taken later than 90 days after the application
for a conceptual approval, individual environmental resource permit, or individual water
use permit is declared complete unless waived by the applicant or stayed by the filing of
a petition for an administrative hearing. The permit applicant may voluntarily waive the
timeline for governing action on the permit application in Section 120.60, F.S., in order
to resolve any outstanding issues, including third party objections, regarding the project.

(4) Because the Governing Board may take a final agency action which materially
differs from the noticed intended agency action, applicants and other interested persons
should be prepared to defend their position regarding the permit application when it is
considered by the Governing Board. If the Governing Board takes final agency action
which materially differs from the intended agency decision, the District shall mail by
regular United States mail or electronic mail a notice of the final agency action to all
persons who were notified of the intended agency decision.

Specific Authority 120.53(1), 373.044, 373.113, 668.003, 668.004, 668.50 FS. Law
Implemented 120.60, 373.107, 373.109, 373.116, 668.003, 668.004, 668.50 FS.
History—New 7-2-98, Amended 6-12-00, 10-1-06.

40E-1.607 Permit Application Processing Fees.
A permit application processing fee is required and shall be paid to the District when
certain applications are filed pursuant to District rules. An application shall not be
considered complete until the appropriate application fee is submitted. These fees are
assessed in order to defray the cost of evaluating, processing, monitoring, and
inspecting for compliance required in connection with consideration of such
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applications. Fees are non-refundable in whole or part unless the activity for which an
application is filed is determined by the District to be exempt or the fee submitted is
determined by the District to be incorrect. Failure of any person to pay the applicable
fees established herein will result in denial of an application. Activities that do not
require a permit and are exempt pursuant to Rule 40E-2.051 or 40E-3.051, F.A.C., are
not subject to the following permit application fees. The District’'s permit application
processing fees are as follows:
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(1) Water Use Permit Application processing fees are in the following table:

TABLE 40E-1.607(1)

PERMIT APPLICATION PROCESSING FEES FOR WATER USE PERMIT
APPLICATIONS REVIEWED PURSUANT TO CHAPTERS 40E-2 AND 40E-20, F.A.C.
Fee amounts shall apply to applications for new permits, permit modifications, and

permit renewals, except as noted.

Category | Amount
Individual Public Water Supply with a duration less than 20 years
Maximum monthly allocation
Greater than 15 million gallons per month (mgm) through 30 mgm $2,700
Greater than 30 mgm through 300 mgm $5,500
Greater than 300 mgm $7,000
Individual Public Water Supply with a duration of 20 years
Maximum monthly allocation
Greater than 15 million gallons per month (mgm) through 30 mgm $4,200
Greater than 30 mgm through 300 mgm $8,500
Greater than 300 mgm $11,500
Individual Irrigation with a duration less than 20 years $1,000
Individual Irrigation with a duration of 20 years
Maximum monthly allocation
Greater than 15 mgm through 30 mgm $1,600
Greater than 30 mgm through 300 mgm $3,400
Greater than 300 mgm $5,600
Individual Mining (Dewatering)
Maximum monthly allocation
Greater than 15 mgm through 30 mgm $1,800
Greater than 30 mgm through 300 mgm $3,250
Greater than 300 mgm $4,000
Individual Industrial with a duration less than 20 years
Maximum monthly allocation
Greater than 15 mgm through 30 mgm $1,400
Greater than 30 mgm through 300 mgm $2,750
Greater than 300 mgm $3,500
Individual Industrial with a duration of 20 years
Maximum monthly allocation
Greater than 15 mgm through 30 mgm $2,000
Greater than 30 mgm through 300 mgm $3,650
Greater than 300 mgm $5,600
Individual Diversion and Impoundment with a duration less than 20 years
Maximum monthly allocation
Greater than 15 mgm through 30 mgm $1,400
Greater than 30 mgm through 300 mgm $2,750
Greater than 300 mgm $3,500

Individual Diversion and Impoundment with a duration of 20 years
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Category | Amount
Maximum monthly allocation
Greater than 15 mgm through 30 mgm $2,000
Greater than 30 mgm through 300 mgm $3,950
Greater than 300 mgm $6,200

Independent Secondary User of a Diversion and Impoundment with a duration of 20

years Maximum monthly allocation

Greater than 15 mgm through 30 mgm $1,000
Greater than 30 mgm through 300 mgm $2,000
Greater than 300 mgm $3,200
General Standard Water Use Permit
Maximum monthly allocation
Less than 3 million gallons per month (mgm) (Minor) $350
Greater than 3 mgm through 15 mgm (Major) $1,000
Short-term Dewatering $500
Aquifer Storage and Recovery:
(cost added to the applicable use type listed above) $1,000
Permit Transfer to Another Entity Pursuant to Rules 40E-1.611 and 40E- $300
2.351, F.A.C.
Letter Modification to Individual Permit no fee
Letter Modification to General Permit no fee

(2) Water Well Construction Permit Application processing fees are in the following

table:

TABLE 40E-1.607(2)
PERMIT APPLICATION PROCESSING FEES FOR
WATER WELL CONSTRUCTION PERMIT APPLICATIONS
REVIEWED PURSUANT TO CHAPTER 40E-3, F.A.C.

Category Amount

Water Well Construction

$100

Water Well Abandonment

no fee
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(3)(a) Environmental Resource Permit Application processing fees are in the

following table:
TABLE 40E-1.607(3)(a)
PERMIT APPLICATION PROCESSING FEES FOR
ENVIRONMENTAL RESOURCE PERMIT APPLICATIONS

REVIEWED PURSUANT TO CHAPTERS 40E-4, 40E-40, AND 40E-400, F.A.C.
Fee amounts shall apply to applications for conceptual and construction, or conceptual,
or construction, except as noted.

Category |[Amount

New Individual Permit
Project area less than 100 acres

Agriculture $4,029

All others, including Mitigation Banks $7,500
Project area 100 acres to less than 640 acres

Agriculture $5,284

All others, including Mitigation Banks $13,125
Project area 640 acres or more

Agriculture $6,605

All others, including Mitigation Banks $25,000
Individual Permit Modification
Project area less than 100 acres

Agriculture $2,708

All others, including Mitigation Banks $5,000
Project area 100 acres to less than 640 acres

Agriculture $3,303

All others, including Mitigation Banks $10,000
Project area 640 acres or more

Agriculture $4,624

All others, including Mitigation Banks $15,000
New Standard General Permit (excluding incidental site activities pursuant to Rule 40E-
40.042, F.A.C.)

Agriculture $859

All others $3,500

Standard General Permit Modification including Application for phase construction under
a Conceptual Approval Application for individual permit modification for a system which
does not exceed the criteria in Rule 40E-40.041, F.A.C. and which is not required to
obtain an individual environmental resource permit for the reasons in subsection 40E-
40.011(2), F.A.C.

Agriculture $661
All others $1,500
Noticed General Permit pursuant to Chapter 40E-400, F.A.C., including $250
aguaculture
Single family residential homesite consisting of 10 acres or less in total land $100
area

40E-1 Page 20



CHAPTER 40E-1 GENERAL AND PROCEDURAL Effective Date: November 1, 2009

Category Amount
Standard General Permit for incidental site activities pursuant to Rule 40E- $1,000
40.042, F.A.C. (Early Work)
Transfer of permit (including Mitigation Bank) to another entity pursuant to $675
Rules 40E-1.6107 and 40E-4.351, F.A.C.
\Variance associated with an environmental resource permit application From $750

paragraph 40E-4.301(1)(e), F.A.C.
From other permitting standards, permit conditions, or water quality standards | $1,500

New Individual Operation Permit $5,250
Letter Modification $250
New Individual or Standard General Permits, or Individual or Standard General $250

Permit Modifications, solely for environmental restoration or enhancement
activities provided such activities are not associated with a mitigation bank and
are not being implemented as mitigation for other activities that require a
permit under Part IV of Chapter 373, F.S. Such activities may include
incidental passive recreation and facilities to provide public access to the
environmental restoration or enhancement site

No Notice General Permits pursuant to Rules 40E-400.315 and $100
40E-400.316, F.A.C.

Verification that an activity is exempt from regulation under Part IV, $100
Chapter 373 or 403.813, F.S.

Informal wetland boundary determinations under Part IV of Chapter 373, F.S. $500
Permit Extensions $500

1. When used in Table paragraph 40E-1.607(3)(a), F.A.C., “Agriculture” shall be
defined as set forth in Section 570.02, F.S.

2. For permit applications which involve a combination of fee categories, the highest
fee that applies shall be charged.

3. Any individual permit application submitted concurrently with a conceptual
approval application — where the individual permit application represents a phase of the
conceptual approval application — is exempt from the above environmental resource
permit fees.

4. For projects grandfathered pursuant to Section 373.414, F.S., the letter
modification, conceptual approval, individual or general surface water management
permit application fee shall be the same as listed in Table paragraph 40E-1.607(3)(a),
F.A.C.

5. The District shall use the Consumer Price Index (CPIl) adopted by the United
States Department of Labor since the most recently revised fee increase for revising
fees under Part IV of Chapter 373, F.S., pursuant to Section 373.109, F.S. The inflation
index used is the price paid by all urban consumers for a market basket of consumer
goods and services; specifically, the CPI figures for the “CPI-U, U.S. City Average. All
Items” established for the previous five years by the Bureau of Labor Statistics (BLS)
(www.bls.gov/cpi.), computed as provided in the BLS publication “Handbook of
Methods”, Chapter 17 (www.bls.gov/opub/hom/pdi/homch17.pdf).

(b) Permit application processing fees for projects grandfathered pursuant to Section
373.414, F.S., wetland resource (dredge and fill) are in the following table:
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TABLE 40E-1.607(3)(b)
PERMIT APPLICATION PROCESSING FEES FOR
PROJECTS GRANDFATHERED PURSUANT TO SECTION 373.414, F.S.
WETLAND RESOURCE (DREDGE AND FILL) PERMIT APPLICATIONS
REVIEWED PURSUANT TO CHAPTERS 40E-4, 40E-40, AND 40E-400, F.A.C.
Category Amount

Construction projects up to and including 5 years $7,500
Standard form projects including dredge and fill
activities that affect 10 or more acres of
jurisdictional area, pursuant to

subsection 62-312.070(2), F.A.C. (1993)

Short form construction projects including dredging and filling activities that affect $750
less than10 acres of jurisdictional area, pursuant to subsection 62-312.070(2),
F.A.C. (1993)

\Variance associated with a wetland resource permit application From the prohibition $132
of subsection 62-312.080(7), F.A.C.

From other permitting standards, permit conditions, or water quality standards $661
General Permits $132
Minor modifications of permits that do not require substantial technical evaluation $66

by the District, in conformance with subsections 62-4.050(6) and (7), F.A.C. (1993),
do not require a new site inspection by the District, and will not lead to substantially
different environmental impacts or will lessen the impacts of the original permit:

Transfer of permits or time extensions $66
Minor technical changes

Existing permit fee is less than $300, except for modification to permits issued
pursuant to Section 403.816, F.S.

Existing permit fee is equal to or more than 300 $330

1. For the purposes of determining the fee for wetland resource management
permits, the term of duration for the permit shall be reduced by the period of time (in
yearly increments) during which no dredging or filling activity occurs or no reclamation,
restoration, or mitigation occurs and only minor monitoring and maintenance activities
are required.The fee for the full term shall be submitted with the application. After the
District determines the period of time that the term of the permit can be reduced, the
excess fee shall be returned.

2. For permit applications which involve a combination of the project fee categories
listed above, the highest fee that applies to the appropriate standard form or short form
project, pursuant to Rule 62-312.070, F.A.C., shall be charged.

3. A single additional fee of $500 shall be required for projects in which monitoring
and evaluation to determine the success of the mitigation will be required beyond the
period of time to which the permit fee will ordinarily apply. If it is determined at the time
of the permit application that monitoring and evaluation to determine the success of the
mitigation will be required beyond the time period to which the permit fee will ordinarily
apply, then this single additional fee shall be due when it is determined that this
monitoring and evaluation is required.
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(4) Application for proprietary authorization under Chapters 253 and 258, F.S.,
except consent of use authorizations, processing fees are in the following table:

TABLE 40E-1.607(4)
PERMIT APPLICATION PROCESSING FEES FOR PROPRIETARY
AUTHORIZATIONS UNDER CHAPTERS 253 AND 258, F.S.,
EXCEPT CONSENT OF USE AUTHORIZATIONS
See Chapter 18-21, F.A.C. for application fees for proprietary authorizations, specifically
as follows:

18-21.008(1)(a)8. Applications for Lease (eff. 8-10-05)

18-21.0081(2)(Kk) Grandfather Structure Applications (eff. 8-10-05)

18-21.009(1)(9) Applications for Public Easement (eff. 8-10-05)
18-21.010(2)(i) Applications for Private Easement (eff. 8-10-05)
18-21.013(2)() Applications to Purchase Lands Riparian to Uplands (eff. 3-27-82)
18-21.019(7) Applications for Disclaimers, Quitclaim Deeds or Certificates to

Clear Title to Filled Sovereignty Lands and for Disclaimers for
Lands Lost Due to Avulsion or to Reclaim Lands Lost due to
Artificial Erosion or Atrtificial Erosion and Avulsion (eff. 4-13-98)

(5) Petition for Formal Determination of Wetlands and Other Surface Waters

processing fees are in the following table:
TABLE 40E-1.607(5)
DETERMINATION PETITION PROCESSING FEES FOR

FORMAL DETERMINATION OF WETLANDS AND OTHER SURFACE WATERS
For the validation of informal, non-binding wetland determinations pursuant to Section
373.421(6), F.S., the fees shall be the same as formal determinations listed in Table
subsection 40E-1.607(5), F.A.C.

Category Amount
Property less than or equal to 10 acre $500
Property greater than 10 acre but less than or equal to 100 acres $1,500
Property greater than 100 acres but less than or equal to 320 acres $3,500
Property greater than 320 acres $5,000
Renewal $350

(6) Permit Processing Fee Waiver for Certain Local Governments.
Notwithstanding the provisions set forth above in this rule, the District shall waive permit
processing fees for permit applications submitted by the governing body of a county
with a population of less than 50,000, a municipality with a population of less than
25,000, a county or municipality not included within a metropolitan statistical area, or a
third party under contract with such a county or municipality, provided:

(a) The project for which the fee waiver is sought serves a public purpose; and

(b) The governing body submits Form No. 889 certifying that the fee reduction is
necessary due to an environmental need for a particular project or activity; or

(c) The governing body submits Certification of Waiver of Permit Application
Processing Fee, Form No. 889, certifying that the permit processing fee is a fiscal
hardship due to one of the following factors:
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1. Per capita taxable value is less than the statewide average for the current fiscal
year;

2. Percentage of assessed property value that is exempt from ad valorem taxation is
higher than the statewide average for the current fiscal year;

3. Any condition specified in Section 218.503, F.S., that determines a state of
financial emergency;

4. Ad valorem operating millage rate for the current year is greater than 8 mills; or

5. A financial condition is documented in annual statements at the end of the current
fiscal year which indicates an inability to pay the permit processing fee during that fiscal
year.

(7) PERMIT APPLICATION PROCESSING FEES FOR MODIFICATION OR
TRANSFER OF ENVIRONMENTAL RESOURCE, SURFACE WATER MANAGEMENT
OR WORKS OF THE DISTRICT PERMITS FOR PROPERTIES ACQUIRED BY THE
DISTRICT PURSUANT TO THE FLORIDA FOREVER WORK PLAN OR SAVE OUR
RIVERS LAND ACQUISITION AND MANAGEMENT PLAN:

(a) Modification of existing permits to reflect property ownership changes

where no new works or modifications to an existing surface water management system is

requested.
(b) Permit transfer pursuant to Rules 40E-1.6107 and 40E-4.351, F.A.C.

Rulemaking Authority 373.044, 373.109, 373.113, 373.421(2), 373.421(6)(b) FS. Law
Implemented 218.075, 373.109, 373.421(2), 373.421(6)(b), 403.201 FS. History—New 1-
8-89, Amended 1-2-91, 11-15-92, 6-1-93, 1-23-94, 10-3-95, 4-1-96, 11-8-99, 5-24-00, 6-
26-02, 7-11-02, 8-10-03, 8-14-03, 11-18-07, 11-1-09.

40E-1.608 Denial of Permits.

(1) Procedures concerning the District's denial of permit applications are contained
in the Uniform Rules of Procedure, Rule 28-107.003, F.A.C.

(2) A recommendation for denial is based exclusively upon the specific proposal
submitted by the applicant. Denial of permit is without prejudice to the applicant’s right
to file a modified proposal through a new application.

Specific Authority 373.044, 373.113 FS. Law Implemented 120.53(1), 120.57, 120.60
FS. History—New 9-3-81, Amended 10-3-95, 7-2-98, 6-12-00.

40E-1.609 Suspension, Revocation and Modification of Permits.

(1) Procedures concerning the District’'s suspension, revocation and modification of
a permit are contained in the Uniform Rules of Procedure, Rule 28-107.004, F.A.C.

(2) The District may temporarily suspend or revoke a permit, in whole or in part,
when it determines that the permittee or an agent of the permittee has:

(a) Submitted false or inaccurate information on an application or operational report;

(b) Violated Chapter 373, F.S., or portions of Chapter 403, F.S., for which authority
has been delegated to the District, and the rules promulgated thereunder, or any other
provision of Florida law related to the operations or regulations of the District;

(c) Failed to comply with an Administrative Order issued pursuant to Section
373.119, F.S;;

(d) Violated a condition of the permit;

(e) Failed to permit inspection of the subject property.
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(3) The District may revoke a permit or modify its terms and conditions when it
determines that such action is necessary to protect the public health, safety and
welfare, prevent a public or private nuisance, or when the continued utilization of the
permit becomes inconsistent with the objectives of the District. In such instances, due
consideration shall be given to the extent to which the permittee has detrimentally relied
upon the permit.

(4) The provisions of subsections (1) and (2) shall not preclude the District from
exercising other enforcement remedies pursuant to Chapters 120, 373 and 403, F.S.,
when it determines such action is necessary and appropriate either in addition to or
instead of suspension or revocation described above.

Specific Authority 120.53, 373.044, 373.113, 373.119, 373.129, 373.136 FS. Law
Implemented 120.53(1)(b), (c), 120.60(2), 373.119, 373.239, 373.243, 373.429 FS.
History—New 9-3-81, Amended 5-11-93, 10-3-95, 7-2-98, 6-12-00.

40E-1.610 Permit Renewal.

(1) Holders of renewable permits shall make timely application as required by Rule
40E-1.603, F.A.C., for renewal so as to avoid expiration during the renewal process.
When timely application is made, the existing permit shall not expire until final agency
action, or if the permit is denied or the terms limited, until the last day for seeking review
of the District order or a later date fixed by order of the reviewing court.

(2) Application for a permit renewal is timely only if actually filed at the District prior
to expiration of the existing permit. Mailing the application does not constitute filing.

Specific Authority 120.53(1), 373.044, 373.113 FS. Law Implemented 120.60, 373.219,
373.239, 373.323, 373.413 FS. History—New 5-11-93, Amended 6-12-00.

40E-1.6105 Notification of Transfer of Interest in Real Property.
Within 30 days of any transfer of interest or control of the real property at which any
permitted facility, system, consumptive use, or activity is located, the permittee must
notify the District, in writing or electronically at the District’'s e-Permitting website, of the
transfer giving the name and address of the new owner or person in control and
providing a copy of the instrument effectuating the transfer. Notification of a transfer
shall not constitute a permit transfer pursuant to Rule 40E-1.6107, F.A.C.

Specific Authority 373.044, 373.113, 668.003, 668.004, 668.50 FS. Law Implemented
373.083, 373.171, 373.309, 373.416, 373.426, 373.429, 373.436, 668.003, 668.004,
668.50 FS. History—New 5-11-93, Amended 10-1-06.

40E-1.6107 Transfer of Environmental Resource, Surface Water Management,
or Water Use Permit.

(1) To transfer an environmental resource, surface water management, or water use
permit, the permittee, in addition to satisfying the applicable provisions in Rules 40E-
2.351 and 40E-4.351, F.A.C., must provide information required in Rule 40E-1.6105,
F.A.C., and file a statement from the proposed transferee in writing or at the District’s e-
Permitting website that it has reviewed the District permit and project design and will be
bound by all terms and conditions of the permit, including all compliance requirements,
for the duration of the permit.
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(2) The District shall approve the transfer of a permit unless it determines that the
proposed transferee cannot provide reasonable assurances that conditions of the permit
will be met. The determination shall be limited solely to the ability of the new permittee
to comply with the conditions of the existing permit, and it shall not concern the
adequacy of those permit conditions.

(3) The District shall approve the transfer of the permit if the requirements in
subsections (1) and (2) are met. If the District proposes to deny the transfer, it shall
provide both the permittee and the proposed transferee a written objection to such
transfer together with the notice of right to request a Chapter 120, F.S., proceeding on
such determination.

(4) Until transfer is approved by the District, the permittee shall be liable for
compliance with the permit. The permittee transferring the permit shall remain liable for
any corrective actions that are required as a result of any violations of the permit which
occurred prior to the transfer of the permit.

Specific Authority 120.53(1), 373.044, 373.113, 668.003, 668.004, 668.50 FS. Law
Implemented 373.083, 373.171, 373.309, 373.416, 373.426, 373.429, 373.436,
668.003, 668.004, 668.50 FS. History—New 5-11-93, Amended 10-3-95, 10-1-06.

40E-1.611 Emergency Action.

The following applies to emergency actions, in addition to the procedures in Uniform
Rules of Procedure Rule 28-107.005, F.A.C.

(1) An emergency exists when immediate action is necessary to protect public
health, safety or welfare; the health of animals, fish or aquatic life; the works of the
District; a public water supply, or recreational, commercial, industrial, agricultural or
other reasonable uses of land and water resources.

(2) The Executive Director may employ the resources of the District to take whatever
remedial action necessary to alleviate the emergency condition without the issuance of
an emergency order, or in the event an emergency order has been issued, after the
expiration of the requisite time for compliance with that order.

Specific Authority 120.54(5), 373.439 FS. Law Implemented 120.54(5), 373.439 FS.
History—New 9-3-81, Amended 7-2-98.

40E-1.6115 Emergency Authorization.

(1) Permission to initiate activities regulated under Chapter 373, F.S., prior to the
issuance of a permit or authorization of use may be applied for, in writing, when
emergency conditions justify. However, no such permission shall be granted unless the
proposed use is already under consideration for a permit under District rules. Mere
carelessness or lack of planning on the part of the applicant shall not be sufficient
grounds to warrant the granting of an emergency authorization.

(2) The Executive Director may grant an emergency authorization pursuant to
Section 373.119(2), F.S. The emergency authorization shall be presented to the
Governing Board for concurrence at its next regularly scheduled meeting. Failure to
receive the Governing Board's concurrence shall automatically invalidate the
emergency authorization.

Specific Authority 120.54(5), 373.439 FS. Law Implemented 120.54(5), 373.439 FS.
History—New 7-2-98, Amended 6-12-00.
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40E-1.615 Coordinated Agency Review Procedures for the Florida Keys Area
of Critical State Concern.

(1) This rule applies to applications for environmental resource, surface water
management, and water use permits for projects located in the Florida Keys Area of
Critical State Concern when the applicant has elected coordinated agency review under
Section 380.051, F.S.

(2) The following coordinated agency review procedures apply to projects which are
eligible for exemptions from District environmental resource and water use permitting
requirements:

(@) No permit and no coordinated agency review participation by the District is
required for the water uses exempted by Rule 40E-2.051 (Exemptions), F.A.C.

(b) No permit and no coordinated agency review participation by the District is
required for surface water management activities which are exempted by Rule 40E-
4.051 (Exemptions), F.A.C.

(3) The following coordinated agency review procedures apply to projects which
require permits pursuant to Chapters 40E-2 or 40E-20 (Consumptive Use) and 40E-4 or
40E-40, (Environmental Resource), F.A.C.:

(a) The Coordinated Review Application shall consist of the application information
required by Rules 40E-1.603 or 40E-1.606, F.A.C., and Rules 40E-2.101 (Content of
Application) or 40E-4.101 (Content of Application), F.A.C.

(b) The District's Coordinated Review process begins when the District receives the
Coordinated Review Application from the Permit Coordinator as required by subsection
9J-19.006(3) (Initiation of Coordinated Review), F.A.C.

(c) The District’'s Coordinated Review process follows the permit review procedures
set forth in Rule 40E-1.603, F.A.C. (Application Procedures for Conceptual Approval,
Individual and Standard General Environmental Resource Permits, Individual and
General Surface Water Management Permits, and Individual Water Use Permits).

(d) If the applicant waives the time limits required by Chapter 120 and Section
380.051, F.S., as set forth in Rule 9J-19.007, F.A.C., the District shall delay initiation of
substantive review until notice is received by electronic mail at the District’s e-Permitting
website or in writing from the Permit Coordinator indicating that substantive review
should begin, as provided in subsection 9J-19.007(3) (Coordination of Time for
Sufficiency Review), F.A.C. If the applicant does not waive the time limits, the District
shall begin substantive review when the Coordinated Review Application is complete.

(e) The Certification of the Coordinated Review Application required by Section
380.051(2)(a), F.S., and subsections 9J-19.002(3) (Purpose) and 9J-19.009(1) and (2)
(Completion of Substantive Review), F.A.C., shall occur within 60 days after the District
begins substantive review, and shall consist of the notice of proposed agency action
together with the staff report on the individual permit pursuant to subsection 40E-
1.603(6) (Procedures for Application for Individual Environmental Resource and Water
Use Permits), F.A.C., which may recommend to the Governing Board approval,
approval with conditions or denial of the permit.

() Certification concludes the coordinated agency review process. However, the
applicant may complete the permit process as set forth in subsections 40E-1.603(6)-
(11), F.A.C., which result in the Governing Board’s approval, approval with conditions or
denial of the permit.
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Specific Authority 373.044, 373.113, 380.051, 668.003, 668.004, 668.50 FS. Law
Implemented 380.051, 668.003, 668.004, 668.50 FS. History— New 9-22-87, Amended
10-3-95, 10-1-06.

40E-1.659 Forms and Instructions.

The following forms and instructions are hereby incorporated by reference in this
chapter and may be obtained without cost by contacting the Records Management
Specialist, South Florida Water Management District, 3301 Gun Club Road, West Palm
Beach, FL 33406, (800)432-8045, ext. 6436, or (561)682-6436 or at any of the District's
Service Centers. Locations and contacts for the District's Service Centers may be
obtained from the Records Management Specialist at the address and phone number
provided herein or on the District's website at http://www.sfwmd.gov. These forms may
also be obtained from the District’'s website at http://www.sfwmd.gov, “What We Do”,
then “Permitting/Regulation”. On the “Permitting/Regulation” page, click on
“Environmental Resource Permits” then “Forms”:

Form No. Date Title

the District No.

0050A 7-89 Application to the South Florida Water Management District for a Permit
for Utilization of District Works or Modification of Existing Permit Works of

0108 3-91 Application for Release of Mineral, Canal, and Road Reservations

Laws of Florida

Reserved Under Chapters 6456, 6957, 7305, 9131, 14717 and 20658,

0113 8-95 Surface Water Management Permit No.

0115 8-95 Surface Water Management Permit Modification No.

0119 8-95 Wetland Resource Permit No.

0122 4-93 Application to the South Florida Water Management District for Authority
to Utilize Works or Land of the District

0123 4-95 Well Construction Permit Application

0124 11-90 Well Completion Report

0145 8-95 Environmental Resource Permit No.

0157 8-95 Environmental Resource Permit Modification No.

0188-QMQ [8-03 Quarterly Report of Withdrawals

0188-MDQ [8-03 Monthly Report of Daily Withdrawals

Recovery (ASR) Wells

0188-QASR 8-03 Quarterly Report of Injections and Withdrawals for Aquifer Storage and

0188-QMON [8-03 Quarterly Report of Monitoring Requirements

0188-QMQF 8-03 Quarterly Report of Withdrawals from Wells and Surface Water Pumps

0188- 8-03 Report of Planting and Harvest of Seasonal Crops

QCROP

0188- 8-03 Quarterly Report of Bulk Water Delivered and Received

QBWDR

0195 6-91 Public Water Supply Well Information and Classification

0196 10-89 Water Well Inspection Scheduling Card

0299 1-90 Water Use Permit No.

0444 8-95 Application for a Standard General Permit for Incidental Site Activities
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Form No. Date Title

0445 8-03 Mining/Dewatering Permit Application (RC-1A, RC-1W, RC-1G)

0483 9-04 Request for Environmental Resource, Surface Water Management, Water
Use or Wetland Resource Permit Transfer

0645-W01  8-03 Water Use Permit Application (RC-1A, RC-1W, RC-1G)

0645-G60  8-03 Table A Descriptions of Wells

0645-G61-1 [8-03 Table B Description of Surface Water Pumps

0645-G61-2 8-03 Table C Description of Culverts

0645-G65 8-03 Table D Crop Information

0645-G74  8-03 Table E Water Received From or Distributed to Other Entities

0645-G69 8-03 Table F Past Water Use & Table G Projected Water Use

0645-G70 8-03 Table H Projected Water Use (For Per Capita Greater than 200 GPD)

0645-G71  8-03 Table | Water Treatment Method and Losses

0645-G72 8-03 Table J Aquifer Storage and Recovery

0645-G73 8-03 Table K Water Supply System Interconnections

0779 5-92 Guidance for Preparing an Application for a “Works of the District” Permit
in the Everglades/ Application for a Works of the District Permit

0830 4-94 Special Use Application and License

0881A 9-03 Environmental Resource/Surface Water Management Permit Construction
Completion Certification

0881B 9-03 Environmental Resource/Surface Water Management Permit Construction
Completion Certification-For Projects Permitted Prior to October 3, 1995

0889 9-04 Certification of Waiver of Permit Application Processing Fee

0920 0-04 Request for Conversion of District Environmental Resource/Surface
Water Management Permit from Construction Phase to Operation Phase
and Transfer of Permit to the Operating Entity

0941 8-95 Environmental Resource Standard/Noticed General Permit No.

0942 8-95 Surface Water Management General Permit No.

0960 9-04 Environmental Resource/Surface Water Management Permit Construction
Commencement Notice

0961 9-04 Environmental Resource/Surface Water Management Permit Annual
Status Report for Surface Water Management System Construction

0970 8-07 Applicant Transmittal Form for Requested Additional Information

0971 8-07 Joint Application for Environmental Resource Permit/Authorization to Use
State Owned Submerged Lands/Federal Dredge and Fill Permit

0972 8-95 Petition for a Formal Wetland and Surface Water Determination

0973 8-95 Above Ground Impoundment Inspection/Certification Report

0974 8-95 Notice of Intent to Construct a Minor Silvicultural System

0980 8-95 Notice of Intent to Use a Noticed General Environmental Resource Permit

1019 0-04 Mitigation Bank Performance Bond to Demonstrate
Construction/Implementation Financial Assurance

1020 0-04 Mitigation Bank Irrevocable Letter of Credit to Demonstrate
Construction/Implementation Financial Assurance

1021 9-04 Mitigation Bank Standby Trust Fund Agreement to Demonstrate
Construction/Implementation Financial Assurance
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Form No. Date Title

1022 9-04 Mitigation Bank Trust Fund Agreement to Demonstrate
Construction/Implementation Financial Assurance

1023 9-04 Mitigation Bank Trust Fund Agreement to Demonstrate Perpetual
Management Financial Assurance

1024 9-04 Mitigation Bank Standby Trust Fund Agreement to Demonstrate Perpetual
Management Financial Assurance

1105 6-02 Performance Bond to Demonstrate Financial Assurance

1106 6-02 Irrevocable Letter of Credit to Demonstrate Financial Assurance

1109 8-03 Water Use General Permit

1189 2-06 Notice of Environmental Resource or Surface Water Management Permit

1190 1-07 Deed of Conservation Easement (Standard)

1191 1-07 Deed of Conservation Easement (Standard Passive Recreational)

1192 1-07 Deed of Conservation Easement (Standard Riparian)

1194 1-07 Deed of Conservation Easement (Third Party Standard)

1195 1-07 Deed of Conservation Easement (Third Party Passive Recreational)

1196 1-07 Deed of Conservation Easement (Third Party Riparian)

1197 1-07 Restrictive Covenant (Standard)

Specific Authority 120.53, 218.075, 373.044, 373.113, 373.4136, 373.416, 695.03,
704.06 FS. Law Implemented 120.53, 218.075, 373.113, 373.4135, 373.4136, 373.416,
704.06 FS. History-New 9-3-81, Amended 12-1-82, 3-9-83, Formerly 16K-1.90,
Amended 7-26-87, 11-21-89, 1-4-93, Formerly 40E-1.901, Amended 5-11-93, 4-20-94,
10-3-95, 6-26-02, 8-14-02, 8-31-03, 9-16-03, 9-20-04, 2-12-06, 1-23-07, 8-7-07.

40E-1.702 Environmental Resource, Surface Water Management Permit and
Consumptive Use Enforcement Guidelines.

The Districts Environmental Resource, Consumptive Use and Surface Water
Management Permit enforcement program is implemented through guidelines
concerning Resource Protection, Dispute Resolution and Penalty Assessments.

(1) The Resource Protection guideline provides that:

(a) Adverse impacts to water resources shall be recovered by requiring complete
restoration; or

(b) In those cases where restoration of the adverse impact is not environmentally
feasible, the District shall require mitigation to offset such impacts.

(2) The Dispute Resolution guideline provides that:

(a) If the violation cannot be resolved in a negotiated, pro-active manner, it is the
District's policy to seek full compliance with District permits and rules through
appropriate legal action; and

(b) Violations can most effectively be prevented through educating the public about
District permitting practices and criteria.

(3) The Penalty Assessment guideline provides that:

(@) The District shall provide for prompt resolution of enforcement matters in a
manner that best protects the public interest and water resources; and

(b) The District shall ensure that violators do not gain an economic advantage over
competitors by circumventing District permitting requirements. Enforcement action shall
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be designed to remove any economic advantage resulting from the failure to comply
with District permits and rules.

Specific Authority 120.53(1), 373.044, 373.113 FS. Law Implemented 120.62, 120.69,
373.083(2), 373.119, 373.129, 373.136, 373.430, 373.433, 373.603 FS. History—New
10-3-95, Amended 7-2-98.

40E-1.702 Environmental Resource, Surface Water Management Permit and
Consumptive Use Enforcement Guidelines.

The District's Environmental Resource, Consumptive Use and Surface Water
Management Permit enforcement program is implemented through guidelines
concerning Resource Protection, Dispute Resolution and Penalty Assessments.

(1) The Resource Protection guideline provides that:

(a) Adverse impacts to water resources shall be recovered by requiring complete
restoration; or

(b) In those cases where restoration of the adverse impact is not environmentally
feasible, the District shall require mitigation to offset such impacts.

(2) The Dispute Resolution guideline provides that:

(a) If the violation cannot be resolved in a negotiated, pro-active manner, it is the
District's policy to seek full compliance with District permits and rules through
appropriate legal action; and

(b) Violations can most effectively be prevented through educating the public about
District permitting practices and criteria.

(3) The Penalty Assessment guideline provides that:

(@) The District shall provide for prompt resolution of enforcement matters in a
manner that best protects the public interest and water resources; and

(b) The District shall ensure that violators do not gain an economic advantage over
competitors by circumventing District permitting requirements. Enforcement action shall
be designed to remove any economic advantage resulting from the failure to comply
with District permits and rules.

Specific Authority 120.53(1), 373.044, 373.113 FS. Law Implemented 120.62, 120.69,
373.083(2), 373.119, 373.129, 373.136, 373.430, 373.433, 373.603 FS. History—New
10-3-95, Amended 7-2-98.

40E-1.711 Orders of Corrective Action and Consent Agreements.

(1) Orders of Corrective Action.

(@) An order of corrective action may accompany and be served with an
administrative complaint upon an alleged violator pursuant to Rule 40E-1.705, F.A.C.
An order of corrective action shall include a description of remedial action, with
implementation timeframes, and shall, if applicable, set forth any damages, costs of
investigation, or other demands that the District is authorized to recover pursuant to
Chapter 373 or Chapter 403, F.S. Unless a responsive pleading and request for a
Section 120.57, F.S., administrative hearing is filed within fourteen (14) days after
service of the order of corrective action, the order for corrective action shall become
final and effective, and shall constitute a final adjudication of the matters alleged,
subject only to judicial review under Chapters 120 or 373, F.S.
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(b) Orders of corrective action, which constitute final agency action, shall be
enforceable pursuant to the enforcement provisions in Chapters 373 and 403, F.S.

(2) Consent Agreement.

(a) A consent agreement is final agency action wherein all parties and the District, by
negotiation, have arrived at a resolution of alleged violations of law for the purpose of
achieving full and expeditious compliance with Chapters 373 and 403, F.S., and District
rules promulgated thereunder. A consent agreement, executed by all parties to an
enforcement action, shall have the same force and effect as a final order entered by the
District after a formal Section 120.57, F.S., administrative hearing, and shall be
enforced in like manner.

(b) The resolution of an enforcement action which requires only the payment of civil
penalties and costs but no corrective action shall be memorialized by use of a letter
agreement. Any other remedial action required, such as mitigation, restoration, or
procurement of permits shall be implemented by use of a consent agreement.

(c) Upon execution by the Chair of the Governing Board, or a duly authorized
designee, and filing by the District Clerk, a consent agreement shall constitute agency
action subject to the provisions of Rule 40E-1.511, F.A.C.

(3) A non-exempt system which is constructed, operated, altered, maintained,
removed or abandoned without a permit shall be restored to its pre-violation condition,
unless a permit application for such activity is approved by the District.

Specific Authority 120.53, 373.044, 373.113 FS. Law Implemented 373.119, 373.129,
373.136, 373.430, 373.603 FS. History—New 5-11-93, Formerly 40E-1.614, Amended
10-3-95.

40E-1.715 Civil Penalty Calculation.

(1) Consistency and equitable treatment are essential elements of the District’'s
enforcement guidelines. Therefore, the District has developed a civil penalty matrix
(CPM) for use in calculating appropriate civil penalties in enforcement actions. The CPM
is incorporated by reference into this chapter and Chapters 40E-2, 40E-3, 40E-4, 40E-5,
40E-40, 40E-41, 40E-61, 40E-63 and 40E-400, F.A.C.

(2) The CPM is the initial basis for determining the appropriate amount for a
particular penalty. The CPM reflects the District's statutory authority under Section
373.129, F.S., to seek civil penalties of up to $10,000 per day, per violation. The CPM is
comprised of two principle components:

(a) The actual or potential harm to the public and the environment that may occur as
a result of the violation; and

(b) The extent of deviation from statutory or regulatory requirements.

(3) Because an economic advantage can be derived through avoidance of
expenditures necessary to achieve compliance with District permitting rules and
regulations, the District shall consider in its assessment of civil penalties any economic
benefit which the violator may have gained through noncompliance.

(4) Multiple penalties shall be calculated for every violation which constitutes an
independent and substantially distinguishable violation, or when the same person has
violated the same requirement in substantially different locations.

(5) Multi-day penalties shall be calculated where daily advantage is being gained by
the violator for an ongoing violation, computed by multiplying the original assessment
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amount by the number of days of noncompliance.

Specific Authority 120.53(1), 373.044, 373.113, 373.333(1) FS. Law Implemented
120.69, 373.129, 373.209(3), 373.430, 373.603 FS. History— New 10-3-95.

40E-1.721 Complaints, District Investigations, Probable Cause Determinations
and Notices of Violations.

(1) Any person may file a written complaint with the District alleging that a person is
in violation of any of the provisions of Chapter 373, F.S., or provisions of Chapter 403,
F.S., for which authority has been delegated to the District, or the rules promulgated
thereunder or an order issued pursuant thereto. Any person may file a written complaint
alleging that a lawfully issued District permit is causing a public or private nuisance.
District investigations and probable cause determinations preliminary to District action
are not subject to the provisions of Section 120.57, F.S., or the rules in this part
promulgated thereunder.

(2) The complaint shall specify to the best of complainant’s knowledge the identity of
the alleged violator, the location and nature of the alleged violation, and any additional
information deemed relevant or material by the complainant. The complaint must be
signed by the complainant or the complainant’s agent and contain an address or phone
number where the complainant can be reached. The District shall request that the
complainant to furnish any additional information reasonably necessary to aid in
investigating the complaint.

(3) Upon receipt of a complaint filed pursuant to this section, the District shall
conduct an investigation and make a determination of probable cause. Nothing in this
rule shall preclude the District from conducting investigations and probable cause
determinations as otherwise authorized or required by law.

(4) An investigation or determination of probable cause is a non-adversary executive
function to discover or procure evidence as part of the fact finding function of the
District. The District need not have an administrative complaint pending to conduct an
investigation or make such a determination.

(5) Upon receipt of a field inspection or investigation report and upon a finding of
probable cause, District staff are authorized to issue a Notice of Violation providing
instructions for compliance with Chapter 373, F.S., and all applicable District rules.
Nothing in this rule shall preclude the District from seeking injunctive relief or filing any
other action that is authorized by Chapter 373, F.S.

Specific Authority 120.53(1), 120.54(10), 373.044, 373.113 FS. Law Implemented
120.53(1), 120.57(4), 373.219(2), 373.229(2), 373.333(2), 373.429 FS. History—New 9-
3-81, Formerly 16K-1.09, 16K-2.03(3), Amended 5-11-93, Formerly 40E-1.510,
Amended 10-3-95.
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Overview of Chapter 40E-4 Environmental Resource Permits

[Note: The text on this page and the next provides a brief overview of the provisions of
Chapter 40E-4, Florida Administrative Code (F.A.C.). The overview text is intended only
to provide a basic understanding of the Chapter, and should not be used in place of the
duly-adopted rule language or in a manner which is inconsistent with Chapter 40E-4,
F.A.C]

This Chapter sets forth the requirements for qualification by a project for an exemption
from environmental resource permitting and for a Standard General, an Individual, or a
Conceptual Approval Environmental Resource Permit. Generally, all construction,
alteration, operation, maintenance, removal, or abandonment of any stormwater
management system, dam, impoundment, reservoir, or related work must have an
Environmental Resource Permit. This includes activities previously known as "dredge
and fill".

The District may also be petitioned to perform formal determinations of wetlands and
other surface waters.

Section 40E-4.051 sets forth the activities which are exempt from permitting. Section
40E-4.0515 sets forth the activities which are exempt from some permitting criteria.
Additional criteria may be superimposed if a project is to be located within an area in
which the District has adopted basin rules; see Chapter 40E-41. Additional
requirements for qualification by a project for a Standard General Environmental
Resource Permit are in Rule Chapter 40E-40.

General permits are issued by District staff. The Governing Board considers staff
recommendations for denial of noticed or standard general permit applications. (See
Subsection 40E-4.021(23).) Conceptual approvals and individual permits are issued by
the District Governing Board. (See Subsections 40E-4.021(5) and 40E-4.021(26),
respectively.)

All mitigation bank environmental resource permits are issued by the Board. (See
Subsections 40E-4.041(4), 40E-4.021(5), and 40E-4.021(26).)

An Individual (Governing Board-issued) Environmental Resource Permit is applicable
for any project, system, or activity which equals or exceeds any one of the following
criteria:
1. The surface water management system serves a project 100 acres or more in
size.
2. Construction or alteration is proposed in, on, or over a total of one acre or more
of wetlands or other surface waters.
3. More than nine boat slips are proposed.

Also, Subsection 40E-40.011(2) contains descriptions of activities which, regardless of
the three criteria listed above, can require an application for an individual permit.
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The Board may designate geographic areas within which thresholds apply which are
lower than those listed above.

To apply for a Conceptual Approval or an Individual Environmental Resource Permit
under this Rule Chapter, the applicant must submit a properly-completed and signed
Joint Application for Environmental Resource Permit/Authorization to Use State Owned
Submerged Lands/Federal Dredge and Fill Permit, Form 0971; the items and
documents described in that form; and the appropriate fee.
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CHAPTER 40E-4 ENVIRONMENTAL RESOURCE PERMITS

40E-4.010 Review of Environmental Resource Permit Applications.

40E-4.011 Policy and Purpose.

40E-4.021 Definitions.

40E-4.031 Implementation.

40E-4.041 Permits Required.

40E-4.0415 Permit Thresholds.

40E-4.042 Formal Determination of Wetlands and Other Surface Waters.

40E-4.051 Exemptions From Permitting.

40E-4.0515 Exemptions From Specified Review Criteria.

40E-4.052 Request for Exemption. (Repealed)

40E-4.053 Conditions for Exemption. (Repealed)

40E-4.054 Modification of Exempt Projects.

40E-4.091 Publications, Rules and Interagency Agreements Incorporated by
Reference.

40E-4.101 Content of Permit Applications.

40E-4.201 Forms and Instructions.

40E-4.205 Permit Application Processing Fees.

40E-4.301 Conditions for Issuance of Permits.

40E-4.302 Additional Conditions for Issuance of Permits.

40E-4.303 Environmental Resource Permit Authorization.

40E-4.305 Conceptual Approvals.

40E-4.311 Variances from Specified Review Criteria for Environmental
Resource Permits

40E-4.321 Duration of Permits.

40E-4.331 Modification of Permits.

40E-4.341 District Revocation or Modification of Permits.

40E-4.351 Transfer of Permits.

40E-4.361 Conversion from Construction Phase to Operation Phase.

40E-4.371 Abatement and Abandonment of a System. (Repealed)

40E-4.381 General Conditions.

40E-4.451 Emergency Authorization.

40E-4.010 Review of Environmental Resource Permit Applications.
Environmental Resource permit applications are processed pursuant to the provisions
of Section 120.60, F.S., Part VI of Chapter 40E-1 and 28-107, F.A.C.

Specific Authority 120.54(5), 120.60 FS. Law Implemented 120.54(5), 120.60 FS.
History—New 7-2-98.

40E-4.011 Policy and Purpose.

(1) It is the policy of the District to regulate activities in, on or over wetlands or other
surface waters and the management and storage of all surface waters within its
boundaries pursuant to the provisions of Chapter 373, F.S., and Chapters 40E-4, 40E-
40, 40E-41 and 40E-400, F.A.C.

(2) This chapter, as well as Chapters 40E-40 and 40E-400, F.A.C., implement the
comprehensive permit system contemplated in Part IV of Chapter 373, F.S.

(3) The rules relating to environmental resource permits are found in this chapter,
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Chapters 40E-40, (Environmental Resource Standard General Permits) and 40E-41,
F.A.C. (Surface Water Management Basin and Related Criteria). In addition, no notice
and noticed environmental resource general permits are found in Chapter 40E-400,
F.A.C.

(4) Supplemental permit requirements for activities within defined geographical
areas are found in Chapters 40E-41 (Surface Water Management Basin and Related
Criteria), 40E-61, (Lake Okeechobee Surface Water Management and Improvement
Permits), and 40E-63, F.A.C. (Everglades Agricultural Area Surface Water Management
and Improvement Permits).

Specific Authority 373.044, 373.113 FS. Law Implemented 373.086(1), 373.103(1),
373.103(4), 373.403-.443 FS. History—New 9-3-81, Formerly 16K-4.01, Amended 4-20-
94, 10-3-95.

40E-4.021 Definitions.
When used in this chapter, Chapters 40E-40, 40E-41 and 40E-400, F.A.C.:

(1) “Abandon” or “Abandonment” means cessation of use and maintenance activities
or responsibility for a system, or part of a system.

(2) “Alter” means to extend a dam or works beyond maintenance in its original
condition, including changes which may increase or diminish the flow or storage of
surface water which may affect the safety of such dam or works.

(3) “Appurtenant Works” means any artificial improvements to a dam which might
affect the safety of such dam or, when employed, might affect the holding capacity of
such dam or of the reservoir or impoundment created by such dam.

(4) “Aquatic Preserve” means an exceptional area of submerged lands and its
associated waters set aside for being maintained essentially in its natural or existing
condition, as authorized by Chapter 258, F.S.

(5) “Conceptual Approval” means an environmental resource permit, issued by the
District Governing Board, which approves a conceptual master plan for a surface water
management system or a mitigation bank. Conceptual approvals constitute final District
action, and are binding to the extent that adequate data has been made available for
review by the applicant during the review process. To the extent that there is any
inconsistency between the permit, staff report, and other information in the application
file, the permit and staff report shall control.

(6) “Conservation Easement” means a right or interest in real property pursuant to
Section 704.06, F.S., which is appropriate to retaining land or water areas
predominantly in their natural, scenic, open, agricultural, or wooded condition; retaining
such areas as suitable habitat for fish, plants, or wildlife; retaining the structural integrity
or physical appearance of sites or properties of historical, architectural, archaeological,
or cultural significance; or maintaining existing land uses and which prohibits or limits
any or all of the following:

(a) Construction or placing of buildings, roads, signs, billboards or other advertising,
utilities or other structures on or above the ground;

(b) Dumping or placing of soil or other substance or material as landfill or dumping or
placing of trash, waste, or unsightly or offensive materials;

(c) Removal or destruction of trees, shrubs, or other vegetation;

(d) Excavation, dredging, or removal of loam, peat, gravel, soil, rock, or other
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material substance in such manner as to affect the surface;

(e) Surface use except for purposes that permit the land or water area to remain
predominantly in its natural condition;

() Activities detrimental to drainage, flood control, water conservation, erosion
control, soil conservation, or fish and wildlife habitat preservation;

(g) Acts or uses detrimental to such retention of land or water areas; and

(h) Acts or uses detrimental to the preservation of the structural integrity or physical
appearance of sites or properties of historical, architectural, archaeological, or cultural
significance.

(7) “Construction” means any activity including land clearing, earth moving or the
erection of structures which will result in the creation of a system.

(8) “Dam” means any artificial or natural barrier, with appurtenant works, raised to
obstruct or impound, or which does obstruct or impound, any of the surface waters of
the state.

(9) “Department” means the Florida Department of Environmental Protection.

(10) “Drainage Basin” means a subdivision of a watershed.

(11) “Dredging” means excavation, by any means, in surface water or wetlands, as
delineated by Section 373.4211, F.S. It also means the excavation, or creation, of a
water body which is, or is to be, connected to surface waters or wetlands, as delineated
by Section 373.4211, F.S., directly or via an excavated water body or series of water
bodies.

(12) “e-Permitting website” means the District’'s website address for e-Permitting at
http://my.sfwmd.gov/ePermitting. After accessing the e-Permitting website, the user
clicks the start icon on the e-Permitting homepage.

(13) “Electronic filing” means filing or submission of an Environmental Resource,
Surface Water Management, Consumptive Use, or Works of the District Permit
Application; Response to Request for Additional Information; or Request for Permit
Transfer at the District's e-Permitting website. Electronic filing is governed by the
provisions of Chapter 668, F.S. If the applicant or sender of electronic data inhibits the
ability of the District to store or print the electronic data, it shall not be considered filed
with or received by the District. Filings received by the District after 5:00 p.m. shall be
deemed filed on the next regular business day.

(14) “Electronic mail” means an electronic or computer file that is transmitted
between two or more telecommunications devices; computers; computer networks,
regardless of whether the network is a local, regional, or global network; or electronic
devices capable of receiving electronic messages, regardless of whether the message
is converted to hard copy format after receipt, viewed upon transmission, or stored for
later retrieval. Electronic mail received after 5:00 p.m. shall be deemed received on the
next regular business day.

(15) “Electronic record” means information that is stored in an electronic medium
and is retrievable in a perceivable form, including public records as defined in Section
119.011, F.S.

(16) “Electronic signature” means an electronic sound, symbol, or process attached
to an electronic record and executed or adopted by a person with the intent to sign the
record.

(17) “Embedment” means the placement of transmission or distribution lines, pipes
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or cables into the bottoms of waters of the State by minimal displacement of bottom
material and without the creation of a trench, or trough, through the use of techniques
such as plowing-in, weighing-in, or non-trenching jets.

(18) “Endangered species” means those animal species which are listed as
endangered in Rule 68A-27.003, F.A.C., and those plant species which are listed in 50
Code of Federal Regulations 17.12, when such plants are found to be located in a
wetland or other surface water.

(19) “Entrenchment” means the placement of transmission or distribution lines, pipes
or cables into the bottoms of waters of the State by the creation of a defined trench, or
trough, through the use of such devices as clamshells, dredges, trenching jets, or other
devices which produce similar results.

(20) “Environmental resource permit” means a conceptual approval, individual or
general permit for a surface water management system issued pursuant to Part IV,
Chapter 373, F.S. Environmental resource permit also means a conceptual or individual
permit for the establishment and operation of a mitigation bank.

(21) “Estuary” means a semi-enclosed, naturally existing coastal body of water
which has a free connection with the open sea and within which seawater is measurably
diluted with fresh water derived from riverine systems.

(22) “Filling” means the deposition, by any means, of materials in surface waters or
wetlands, as delineated by Section 373.4211, F.S.

(23) “General Permit” means a no notice, noticed or standard general environmental
resource permit issued by District staff. However, staff recommendations for denial of
noticed or standard general permit applications shall be considered by the Governing
Board.

(24) “Impoundment” means any lake, reservoir, pond, or other containment of
surface water occupying a bed or depression in the earth’s surface and having a
discernible shoreline.

(25) “Incidental site activities” means those certain site activities in uplands which
may be conducted in conjunction with the work proposed in an environmental resource
permit application such as: land clearing in uplands; minimal earthwork, lake
construction; road subgrade construction; foundation construction; utility installation;
fence installation; construction trailer installation; unconnected drainage facility
construction; or other similar activities.

(26) “Individual Permit” means an environmental resource permit issued by the
District Governing Board.

(27) “Isolated Wetland” means any wetland without a direct hydrologic connection to
a lake, stream, estuary, or marine water.

(28) “Lagoon” means a naturally existing coastal zone depression which is below
mean high water and which has permanent or ephemeral communications with the sea,
but which is protected from the sea by some type of naturally existing barrier.

(29) “Listed Species” means those animal species which are endangered,
threatened or of special concern and are listed in Rules 68A-27.003 (as amended
December 16, 2003), 68A-27.004 (as amended May 15, 2008) and 68A-27.005 (as
amended November 8, 2007), F.A.C., and those plant species listed in 50 Code of
Federal Regulations 17.12 (as amended April 8, 2004), when such plants are found to
be located in a wetland or other surface water.
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(30) “Maintenance” or “Repairs” means remedial work of a nature as may affect the
safety of any dam, impoundment, reservoir, or appurtenant work or works, but excludes
routine custodial maintenance.

(31) “Operation Permit” means a permit issued by the District authorizing the
operation and maintenance of a surface water management system in accordance with
the terms and conditions of the permit.

(32) “Other Surface Waters” means surface waters as described and delineated
pursuant to Rule 62-340.600, F.A.C., as ratified by Section 373.4211, F.S., other than
wetlands.

(33) “Posting” means placing notice on the District's website or on one of the
District’s official posting bulletin boards.

(34) “Riprap” means a sustaining wall made to reduce the force of waves and to
protect the shore from erosion and consists of unconsolidated boulders, rocks, or clean
concrete rubble with no exposed reinforcing rods or similar protrusions.

(35) “Species of Special Concern” means those animal species listed in Rule 68A-
27.005, F.A.C.

(36) “State Water Quality Standards” means water quality standards adopted
pursuant to Chapter 403, F.S.

(37) “Stormwater Management System” means a system which is designed and
constructed or implemented to control discharges which are necessitated by rainfall
events, incorporating methods to collect, convey, store, absorb, inhibit, treat, use or
reuse water to prevent or reduce flooding, over drainage, environmental degradation,
and water pollution or otherwise affect the quantity and quality of discharges from the
system.

(38) “Surface Water Management Permit” means a permit issued pursuant to
Chapter 40E-4 or 40E-40, F.A.C., prior to October 3, 1995, or that is grandfathered
pursuant to Sections 373.414(11)-(16), F.S.

(39) “Surface Water Management System” or “System” means a stormwater
management system, dam, impoundment, reservoir, appurtenant work or works, or any
combination thereof. The terms “surface water management system” or “system”
includes areas of dredging or filling as defined by Section 373.403(13) and (14), F.S.,
respectively.

(40) “Threatened Species” means those animal species listed in Rule 68A-27.004,
F.A.C., and those plant species which are listed as threatened in 50 Code of Federal
Regulations 17.12.

(41) “Total Land Area” means land holdings under common ownership which are
contiguous or land holdings which are served by common surface water management
facilities.

(42) “Vertical Seawall” is a seawall the waterward face of which is at a slope greater
than 75 degrees to the horizontal. A seawall with sloping riprap covering the waterward
face to the mean high water line shall not be considered a vertical seawall.

(43) “Watershed” means the land area which contributes to the flow of water into a
receiving body of water.

(44) “Wetlands” means those areas that are inundated or saturated by surface water
or ground water at a frequency and a duration sufficient to support, and under normal
circumstances do support, a prevalence of vegetation typically adapted for life in
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saturated soils. Soils present in wetlands generally are classified as hydric or alluvial, or
possess characteristics that are associated with reducing soil conditions. The prevalent
vegetation in wetlands generally consists of facultative or obligate hydrophytic
macrophytes that are typically adapted to areas having soil conditions described above.
These species, due to morphological, physiological or reproductive adaptation, have the
ability to grow, reproduce, or persist in aquatic environments or anaerobic soil
conditions. Florida wetlands generally include swamps, marshes, bayheads, bogs,
cypress domes and strands, sloughs, wet prairies, riverine swamps and marshes, hydric
seepage slopes, tidal marshes, mangrove swamps and other similar areas. Florida
wetlands generally do not include longleaf or slash pine flatwoods with an understory
dominated by saw palmetto. The landward extent of wetlands is delineated pursuant to
Rules 62-340.100 through 62-340.550, F.A.C., as ratified by Section 373.4211, F.S.

(45) “Wetland Resource Permit” means a permit issued pursuant to Chapter 62-312,
F.A.C., prior to October 3, 1995, or that is grandfathered pursuant to Sections
373.414(11)-(16), F.S.

(46) “Works” means all artificial structures, including but not limited to ditches,
canals, conduits, channels, culverts, pipes, and other construction that connects to,
draws water from, drains water into, or is placed in or across the waters in the state.

Rulemaking Authority 373.044, 373.113, 668.003, 668.004, 668.50 FS. Law
Implemented 373.019, 373.403-.443, 403.031, 668.003, 668.004, 668.50, 704.06 FS.
History—New 9-3-81, Amended 1-31-82, 12-1-82, Formerly 16K-1.05(1), Amended 7-1-
86, 4-20-94, 10-3-95, 4-1-96, 10-1-06, 3-22-09, 11-11-09.

40E-4.031 Implementation.

(1) The effective dates for the permit program developed pursuant to Part IV,
Chapter 373, F.S., are:

(a) January 12, 1977, for the portion of the District formerly within the Ridge and
Lower Gulf Coast Water Management District.

(b) March 2, 1974, for the remainder of the District.

(2) The rules implementing the Environmental Resource Permit program shall apply
to all projects which do not have a complete permit application, as evidenced by a letter
of completeness from the District on the effective date of the rule, unless the project is
grandfathered pursuant to Section 373.414, F.S.

(3) Unless otherwise addressed by this rule, an application deemed complete prior
to the effective date of a rule shall be governed by the rule in effect at the time the
application became complete.

Specific Authority 373.044, 373.113, 373.171 FS. Law Implemented 373.403-.443 FS.
History—New 9-3-81, Amended 4-20-94, 10-5-95.

40E-4.041 Permits Required.

(1) Unless expressly exempt by law or rule, it shall be unlawful for any person to
construct, alter, operate, maintain, remove or abandon any stormwater management
system, dam, impoundment, reservoir, appurtenant work or works, or any combination
thereof, including dredging or filling without first having obtained an environmental
resource permit from the District. This includes the maintenance and operation of
existing agricultural surface water management systems and the construction of new
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agricultural surface water management systems.

(2) The District issues three types of environmental resource permits: conceptual
approval permits; individual permits; and general permits.

(a) Conceptual approval permits are issued in individual form only. A conceptual
approval may be issued for projects that are to be developed in phases. A conceptual
approval does not authorize any construction, alteration, operation, maintenance,
removal or abandonment of a surface water management system.

(b) An individual permit shall be issued pursuant to Chapter 40E-4, F.A.C., for
projects that do not qualify for general permits based on the threshold conditions set
forth in Chapters 40E-40 and 40E-400, F.A.C.

(c) General permits are issued in three forms: no notice, noticed and standard
general environmental resource permits. General permits are issued for specified
activities or projects that satisfy the thresholds and conditions of Chapters 40E-40 and
40E-400, F.A.C. Standard general permits are issued pursuant to Chapter 40E-40,
F.A.C. No notice and noticed general permits are issued pursuant to Chapter 40E-400,
F.A.C.

1. If the District notifies an applicant that the system for which a noticed general
permit is sought does not qualify for the noticed general permit, the applicant may apply
for a standard general or individual permit.

2. The application fee for the noticed general permit shall be applied to the
application fee for a standard general or individual permit if the applicant applies for
such a permit within 60 days of notification by the District.

(3) For environmental resource permit applications and permit applications under
subsections 373.414(11)-(16), F.S., which involve activities located on submerged lands
owned by the Board of Trustees of the Internal Improvement Trust Fund under Chapter
253 or 258, F.S., the District shall conduct concurrent application review procedures in
accordance with Section 373.427, F.S., Chapter 18-21, F.A.C., and Rules 62-343.075
and 18-18.014, F.A.C.

(4) The District issues two types of mitigation bank environmental resource permits:
conceptual approvals and individual permits, pursuant to Section 4.4 of the “Basis of
Review for Environmental Resource Permit Applications within the South Florida Water
Management District,” incorporated by reference in Rule 40E-4.091, F.A.C. A
conceptual approval does not authorize the establishment or operation of the mitigation
bank. A mitigation bank individual permit authorizes the establishment and operation of
a mitigation bank and constitutes authorization pursuant to Chapters 40E-4, 40E-40, or
40E-400, F.A.C., as applicable, to construct any surface water management system
proposed as part of the mitigation bank.

(5) Any dredging or filling in, on or over surface waters of the state that is authorized
by an individual or general permit issued under Chapters 40E-4 and 40E-40, F.A.C., as
these chapters existed prior to October 3, 1995, but is not authorized by a permit or an
exemption under Chapter 62-312, F.A.C., (1994) shall require an environmental
resource permit prior to the dredging or filling. However, such dredging or filling shall be
exempt from the requirements of paragraphs 40E-4.301(1)(a) through (e) and (g)
through (k), F.A.C.

Specific Authority 373.044, 373.113, 373.406(5) FS. Law Implemented 373.103,
373.413, 373.416, 373.426 FS. History—New 9-3-81, Amended 12-1-82, Formerly 16K-
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4.03(1), 16K-4.07(1), 16K-4.09(1), Amended 1-23-94, 4-20-94, 10-3-95, 4-1-96, 1-7-97,
7-22-07.

40E-4.0415 Permit Thresholds.

(1) A system which exceeds any one of the following threshold conditions must
obtain an individual environmental resource permit:

(a) The system serves a project of 100 acres or more; or

(b) Construction or alteration of the system, including dredging or filling, is proposed
in, on, or over a total of one acre or more of wetlands or other surface waters; however,
calculation of the one acre area shall not include:

1. Ditches and wholly owned ponds that were constructed in uplands;

2. Any isolated wetlands with a surface area of less than 0.5 acres.

(c) The system includes more than nine proposed boat slips.

(2) Any non-exempt system which does not qualify for a noticed or no-notice general
environmental resource permit pursuant to Chapter 40E-400, F.A.C., and does not
exceed the standard for individual permits listed above, shall obtain a standard general
permit pursuant to Chapter 40E-40, F.A.C.

(3) Notwithstanding the provisions of subsections (1) and (2):

(a) The Governing Board has, in Rules 40E-41.023, 40E-41.123, 40E-41.223, and
40E-41.323, F.A.C., designated specific geographic areas in which additional surface
water management criteria are necessary in order to ensure that construction,
alteration, operation, maintenance, removal or abandonment of surface water
management systems is not harmful to the water resources.

(b) Phases within a conceptually approved project shall be processed as standard
general permits provided:

1. The proposed activity is consistent with the conceptual approval permit;

2. The approved conceptual plan includes the location and acreage of wetlands
onsite, an assessment of wetland impacts, and a conceptual mitigation plan (if
required); and

3. The approved conceptual plan includes the approximate size, location, and
discharge points of the proposed stormwater management system.

Specific Authority 373.044, 373.113, 373.406(5) FS. Law Implemented 373.118(1),
373.413(1) FS. History—New 10-3-95, Amended 5-28-00, 6-26-02, 4-14-03.

40E-4.042 Formal Determination of Wetlands and Other Surface Waters.

(1) In accordance with subsection 373.421(2), F.S., a real property owner, an entity
that has the power of eminent domain, or any other person who has a legal or equitable
interest in real property may petition the District for a formal determination of the
landward boundaries of wetlands and other surface waters on that property as defined
in Chapter 62-340, F.A.C., and ratified by Section 373.4211, F.S.

(2) The Executive Director is delegated the authority of the Governing Board to take
final action on petitions for formal wetland and other surface water determinations.

(3) The process and procedures for filing a petition for a formal determination of
wetlands and other surface waters are set forth in Section 4.5 of the “Basis of Review
for Environmental Resource Permit Applications Within the South Florida Water
Management District”, incorporated by reference in Rule 40E-4.091, F.A.C.
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(4) A formal determination shall be binding for five years provided physical
conditions on the property do not change so as to alter the boundaries of the wetlands
or other surface waters during that period.

(5) In accordance with Section 373.421(4), F.S., a formal determination may be
revoked upon a finding that the petitioner submitted inaccurate information to the
District.

Specific Authority 373.043, 373.113, 373.421(2) FS. Law Implemented 373.421(2) FS.
History—New 10-3-95, Amended 7-22-07.

40E-4.051 Exemptions From Permitting.

The District will exempt from regulation under Section 373, Part IV, F.S., those activities
that the District determines will have only minimal or insignificant individual or
cumulative adverse impacts on the water resources of the district. Exemptions from
permitting under Chapters 40E-4, 40E-40 and 40E-400, F.A.C., are set forth below. The
performance of activities pursuant to the provisions of the exemptions set forth in this
section does not relieve the person or persons who are using the exemption or who are
constructing or otherwise implementing the activity from meeting the permitting or
performance requirements of other District rules. Nothing in this section shall prohibit
the Department of Environment Protection from taking appropriate enforcement action
pursuant to Chapter 403, F.S., to abate or prohibit any activity otherwise exempt from
permitting pursuant to this section if the Department can demonstrate that the exempted
activity has caused water pollution in violation of Chapter 403, F.S.

(1) Pipes or Culverts. The repair or replacement of existing functional pipes or
culverts the purpose of which is the discharge or conveyance of stormwater. In all
cases, the invert elevation, the diameter, and the length of the culvert shall not be
changed. However, the material used for the culvert may be different from the original
material. This exemption does not authorize the repair, replacement, or alteration of
dam’s spillways or appurtenant works, nor construction activities or procedures that
cause violation of water quality standards as set forth in Chapter 62-302 and Rule 62-
4.242, F.A.C.

(2) Maintenance of Systems.

(&) The performance of maintenance dredging of existing manmade canals,
channels, basins, berths, and intake and discharge structures, where the spoil material
is to be removed and deposited on a self-contained, upland spoil site which will prevent
the escape of the spoil material and return water from the spoil site into wetlands or
other surface waters, provided no more dredging is performed than is necessary to
restore the canal, channels, basins, berths, and intake and discharge structures to
original design specifications, and provided that control devices are used at the dredge
site to prevent turbidity and toxic or deleterious substances from discharging into
adjacent waters during maintenance dredging. This exemption shall apply to all canals
constructed before April 3, 1970, and to those canals constructed on or after April 3,
1970, pursuant to all necessary state permits. This exemption shall not apply to the
removal of a natural or manmade barrier separating a canal or canal system from
adjacent wetlands or other surface waters. Where no previous permit has been issued
by the Board of Trustees of the Internal Improvement Trust Fund, the Department, the
District or the United States Army Corps of Engineers for construction or maintenance
dredging of the existing manmade canal, channel, basin, berth or intake or discharge
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structure, such maintenance dredging shall be limited to a depth of no more than 5 feet
below mean low water.

(b) The maintenance of functioning insect control structures, and the maintenance of
functioning dikes and functioning irrigation and drainage ditches, including roadway
drainage ditches, provided:

1. The spoil material is deposited on a self-contained upland spoil site which will
prevent the escape of the spoil material and return water into wetlands or other surface
waters.

2. In the case of insect control structures, if the cost of using a self-contained upland
spoil site is so excessive as determined by the Department of Health, pursuant to
subsection 403.088(1), F.S., that it will inhibit the proposed insect control, existing spoll
sites or dikes may be used, upon notification to the District. In the case of insect control
where upland spoil sites are not used pursuant to this exemption, turbidity control
devices shall be used to confine the spoil material discharge to that area previously
disturbed when the receiving body of water is used as a potable water supply, is
designated as approved, conditionally approved, restricted or conditionally restricted
waters for shellfish harvesting by the Department, or functions as a habitat for
commercially or recreationally important shellfish or finfish.

3. In all cases, no more dredging is to be performed than is necessary to restore the
dike or irrigation or drainage ditch to its original design specifications.

4. This exemption shall apply to manmade trenches dug for the purpose of draining
water from the land or for transporting water for use on the land and which are not built
for navigational purposes.

(c) Maintenance of minor silvicultural surface water management systems as
described in subsection 40E-400.500(4), F.A.C., which were permitted under Part IV of
Chapter 373, F.S., or were constructed prior to the requirements for a permit under this
part, provided such maintenance is conducted in accordance with the performance
standards set forth in subsection 40E-400.500(5), F.A.C.

(d) The restoration of less than 100 feet in length of existing insect control
impoundment dikes and the connection of such impoundments to tidally influenced
waters. Such impoundments shall be connected to tidally influenced waters for at least
6 months each year, beginning September 1 and ending February 28. The connection
shall be of sufficient cross-sectional area to allow beneficial tidal influence. Restoration
shall involve no more dredging than needed to restore the dike to original design
specifications, and the final elevation of the dredge area shall be within two feet of
immediately adjacent bottom elevations. For the purposes of this paragraph, restoration
shall not include maintenance of impoundment dikes of insect control impoundments.

(3) Docking Facilities and Boat Ramps.

(&) The construction, replacement or repair of mooring pilings and dolphins
associated with private docking facilities.

(b) The installation or repair of private docks, piers and recreational docking
facilities, or piers and recreational docking facilities of local governmental entities when
the local governmental entity’s activities will not take place in any manatee habitat, and
of which docks have 1000 square feet or less of surface area over wetlands or other
surface waters, or 500 square feet or less of surface area over wetlands or other
surface waters for docks which are located in Outstanding Florida Waters. This
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exemption shall include the construction and repair of structures above the dock area,
such as boat shelters and gazebos, provided such structures are not enclosed with
walls and doors, are not used for residential or commercial purposes, or storage of
materials other than those associated with recreational use, and provided the structures
do not exceed, together with the docking facility, the total area limitations, above. To
qualify for this exemption, any such structure:

1. Shall be used for recreational, non-commercial activities;

2. Shall be constructed or held in place by pilings, including floating docks, so as not
to involve filling or dredging other that necessary to install the pilings;

3. Shall not substantially impede the flow of water or create a navigational hazard,;
and

4. Shall be the sole dock constructed pursuant to this exemption as measured along
the shoreline for a minimum distance of 65 feet, unless the parcel of land or individual
lot as platted is less than 65 feet in length along the shoreline, in which case there may
be one exempt dock allowed per parcel or lot. For the purposes of this paragraph, multi-
family living complexes and other types of complexes or facilities associated with the
proposed private dock shall be treated as one parcel of property regardless of the legal
division of ownership or control of the associated property. Construction of a dock under
this exemption does not require the District to issue a subsequent permit to construct a
channel to provide navigational access to the dock. Activities associated with a dock
shall include the construction of structures attached to the dock which are only suitable
for the mooring or storage of boats (i.e., boatlifts).

(c) Construction of private docks in artificially created waterways where construction
will not violate water quality standards, impede navigation, or adversely affect flood
control.

(d) The replacement or repair of existing docks, mooring piles or piers, provided:

1. No fill material other than the piles is used;

2. The replaced or repaired dock or mooring pile is in the same location and of the
same configuration and dimensions as the dock or mooring pile being replaced or
repaired; and

3. The dock or mooring pile must be functional and able to provide access to boats
moored at the dock or pile before this exemption may be used unless such dock or
mooring pile has been rendered non-functional by a discrete event such as a storm,
flood, accident, or fire.

(e) The construction and maintenance to design specifications of boat ramps on
artificial bodies of water where navigational access to the proposed ramp exists, or the
construction and maintenance to design specifications of boat ramps open to the public
in any wetlands or other surface waters where navigational access to the proposed
ramp exists and where the construction of the proposed ramp will be less than 30 feet
wide and will involve the removal of less than 25 cubic yards of material from the
wetlands or other surface waters, and the installation of docks with an area of 500
square feet or less over wetlands or other surface waters that are associated with and
adjoining the boat ramps constructed pursuant to this exemption. All material removed
shall be placed upon a self-contained upland site so as to prevent the escape of the
spoil material and return water from the spoil site into the wetlands or other surface
waters. For the purpose of this exemption, artificial bodies of water shall include
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residential canal systems, canals permitted by a District created under Section 373.069,
F.S., and artificially created portions of the Florida Intracoastal Waterway.

(4) Shore Stabilization.

(a) Construction of seawalls or riprap, including only that backfilling needed to level
the land behind seawalls or riprap, in artificially created waterways, where such
construction will not violate existing water quality standards, impede navigation or
adversely affect flood control. An artificially created waterway is defined as a body of
water that has been totally dredged or excavated and which does not overlap natural
wetlands or other surface waters. For the purpose of this exemption, artificially created
waterways shall also include existing residential canal systems. This exemption does
not apply to the construction of vertical seawalls in estuaries or lagoons unless the
proposed construction is within an existing man-made canal where the shoreline is
currently occupied in whole or in part by vertical seawalls.

(b) The restoration of a seawall or riprap at its previous location or upland of or
within 18 inches waterward of its previous location, as measured from the face of the
existing seawall slab to the face of restored seawall slab or from the front slope of the
existing riprap to the front slope of the restored riprap. No filling can be performed
except in the actual restoration of the seawall or riprap. No construction shall be
undertaken without necessary title or leasehold interest, especially where private and
public ownership boundaries have changed as a result of natural occurrences such as
accretion, reliction and natural erosion. This exemption shall be limited to functioning
seawalls or riprap. This exemption shall not affect the permitting requirements of
Chapter 161, F.S.

(c) The construction of seawalls or riprap in wetlands or other surface waters, where
such construction is between and adjoins at both ends existing seawalls or riprap,
follows a continuous and uniform construction line with the existing seawalls or riprap, is
no more than 150 feet in length, does not violate state water quality standards, impede
navigation, or adversely affect flood control. However, this exemption shall not affect the
permitting requirements of Chapter 161, F.S. In estuaries and lagoons, construction of
vertical seawalls is limited to the circumstances and purposes stated in subsection
373.414(5)(b)1.-4., F.S.

(5) Transmission and Distribution Lines and Utility Poles.

(@) The installation of subaqueous transmission and distribution lines laid on, or
embedded in, the bottoms of wetlands or other surface waters, except in Class | and
Class Il waters and aquatic preserves, provided that no dredging or filling is necessary.

(b) The replacement or repair of subaqueous transmission and distribution lines laid
on, or embedded in, the bottoms of wetlands or other surface waters.

(c) Activities necessary to preserve, restore, repair, remove, or replace an existing
communication or power pole or line, provided that the work does not involve dredge
and fill activities other than the removal of the existing structure and the installation of
the new structure, and, in the case of a power pole or line, the activity does not increase
the voltage of existing power lines. An activity does not qualify to use this exemption if it
results in relocation of an existing structure or facility more than 10 feet in any direction
from its original location, or if it involves construction of new power or telephone lines or
the repair and replacement of existing structures that require dredge and fill activities in
order to provide access to the site.
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(d) The installation, removal, and replacement of utility poles that support telephone
or communication cable lines, or electric distribution lines of 35kV or less, together with
the bases and anchoring devices to support those poles, as specified below. For the
purpose of this exemption, “anchoring device” shall mean steel guy wires fastened to
the ground, without the need for dredging, and “base” shall mean a concrete or steel
foundation not exceeding four feet in radius, used to support a utility pole. This
exemption shall be subject to the following conditions:

1. No more than 15 utility poles may be installed, removed, or replaced in wetlands;

2. This exemption shall not apply in surface waters other than wetlands;

3. The temporary disturbance to wetlands shall be limited to a length of 0.5 miles, an
areal extent of 0.5 acre, and a width of 30 feet to access the site to actually install,
remove, or replace the utility poles; thereafter, maintenance of the utility right-of-way in
wetlands shall be limited to a cleared corridor that does not exceed a total width of 15
feet and a total area of 0.25 ac.;

4. This exemption shall not apply in forested wetlands located within 550 feet from
the mean or ordinary high water line of a named waterbody that is designated as an
Outstanding Florida Water or an Outstanding National Resource Water, or to activities
in any Aquatic Preserves;

5. There shall be no permanent placement of fill other than utility poles and
anchoring devices;

6. There shall be no dredging or filling of fill pads or access roads except for
temporary mats, which may be used to access pole installation sites, and all temporary
mats shall be removed within thirty days after the installation, removal or replacement of
the utility poles, associated bases, and anchoring devices;

7. The installation of the utility pole(s) and associated bases and anchoring devices
shall not interfere with navigation or impede water flow in wetlands;

8. Turbidity, sedimentation, and erosion shall be controlled during and after
construction to prevent violations of state water quality standards due to construction
related activities;

9. Except for the permitted structures, pre-construction ground elevations and the
contours of all soils that are disturbed by construction activities, including vehicle ruts in
wetlands, shall be restored within 30 days of completion of the installation of the utility
line or cable, and restored grades shall be stabilized within 72 hours following
completion of elevation and contour restoration to minimize erosion;

10. Vehicle usage in wetlands shall be conducted so as to minimize tire rutting and
erosion impacts;

11. Water jets shall not be used except for those which are a pre-engineered part of
the pole, and provided that the water for the jets is either recirculated on-site or is
discharged in a self-contained upland disposal site;

12. Vehicular access in wetlands shall be limited to existing roads, trails, rights-of-
way or easements, and to other previously disturbed corridors where they exist; and

13. The permittee shall provide an annual report to the District which summarizes
the activities conducted under this exemption for the period from January 1 to
December 31 of each year, including: the acreage of temporary impacts in wetlands
resulting from the use of temporary mats and the clearing of wetland vegetation; the
extent of permanent impacts to wetlands including the number of poles and structures in
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wetlands and the acreage of clearing in wetlands; the voltage of all electric lines that are
installed; the number of times this exemption is used; the specific location of each line
that is installed (including the county, the section, township, and range, and the identity
of permanent landmarks such as roads and named wetlands and other surface waters
within or adjacent to the work location), and the number of times and locations where
water jets are used.

(6) Bridges, Driveways and Roadway Crossings.

(@) The replacement or repair of existing open-trestle foot bridges and vehicular
bridges that are 100 feet or less in length and two lanes or less in width, provided:

1. No more dredging or filling in wetlands or other surface waters is performed than
that necessary to replace or repair pilings;

2. The structure to be replaced or repaired is the same length, the same
configuration, and in the same location as the original bridge; and

3. No debris from the original bridge shall be allowed to remain in wetlands or other
surface waters.

(b) The construction or maintenance of culverted driveway or roadway crossings and
bridges of artificial waterways, provided:

1. This exemption shall apply only to wholly artificial, non-navigable drainage
conveyances;

2. The construction project area shall not exceed one acre, and the construction
shall be for a discrete project that is not part of a larger plan of development which
requires permitting under Chapters 40E-400, 40E-40, 40E-4, F.A.C., or this chapter;

3. The artificial waterway in existing condition shall be not more than 4 feet deep,
measured from the top of bank to the bottom of the artificial waterway;

4. The person performing the exempt activity shall ensure that the size and capacity
of the culvert will be adequate to pass normal high water stages of the artificial
waterway without causing adverse impacts to upstream or downstream property, but the
culvert shall not be larger than one 24 inch diameter pipe, or its equivalent; and in no
instance shall the culvert(s) provide a smaller cross-sectional area or discharge capacity
than any upstream culvert;

5. The elevation of the culvert invert shall be at the existing bottom grade of the
artificial waterway;

6. The length of the driveway or roadway crossing the waterway shall not exceed 30
feet from top of bank to top of bank;

7. The top width of the driveway or roadway shall not exceed 20 feet, the toe to toe
width shall not exceed 40 feet, and side slopes shall be no steeper than 3 feet
horizontal to 1 foot vertical,

8. Clean fill used for the crossing shall be obtained from an upland borrow pit or from
a dredge site that is in compliance with the permitting requirements of Part IV, Chapter
373, F.S., either through a permit or exemption issued by the District;

9. There shall be no additional dredging, filling, or construction activities within the
artificial waterway or project area, except those directly involved in the construction or
operation and maintenance of the culverted crossing and those exempted from
regulation under Part IV, Chapter 373, F.S.;

10. All temporary fill in construction areas shall be removed and regraded to original
elevations and revegetated;
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11. The person performing the exempt activity shall implement measures for erosion
and pollution control using best management practices, including turbidity curtains or
similar devices and other site specific practices, in strict adherence to the Florida
Department of Transportation’s “Standard Specifications for Road and Bridge
Construction,” and Chapter 6 of the Department’s “Florida Development Manual,” to
prevent violations of state water quality standards. Temporary erosion controls shall be
implemented prior to and during construction, and permanent erosion control measures
for all exposed soils shall be completed within 7 calendar days of the most recent
construction activity;

12. Any spoil material from construction or maintenance shall be used or disposed of
on an upland portion of the property or shall be transported off site and deposited on a
self-contained upland spoil site that is in compliance with the permitting requirements of
Chapters 40E-4 and 40E-40, F.A.C., as applicable;

13. If dewatering is performed, all temporary fill dikes and dewatering discharges
shall be installed and constructed so that no upstream flooding or impoundment occurs
and to prevent siltation, erosion or turbid discharges in violation of state water quality
standards. Any temporary works shall be completely removed, and all areas upstream
and downstream from the crossing shall be restored to grades, elevations and
conditions which existed before the construction;

14. This exemption shall apply only to a maximum of 2 crossings on any total land
area of property with a minimum distance of 500 feet between crossings; and

15. This exemption shall not apply to activities involving relocation or other alteration
of all or part of the artificial waterway, or construction for other than the proposed culvert
crossing.

(7) Aids to Navigation.

The installation of aids to navigation, including bridge fender piles, “No Wake” and
similar regulatory signs, and buoys associated with such aids, provided that the devices
are marked in accordance with Section 327.40, F.S.

(8) Construction of Freshwater Fish Attractors.

Construction of freshwater fish attractors by Florida Game and Fresh Water Fish
Commission, U.S. Forest Service, and county and municipal governments, provided
that the material to be used shall be clean concrete, rock, brush, logs, or trees, and
shall be free of soils, preservatives, oil, grease, debris, litter, putrescible substances,
“white goods,” asphalt materials, tires, or other pollutants, and shall be firmly anchored
to the bottom of the waterbody. The size of an individual fish attractor shall not exceed
one quarter of an acre in area. The material shall be placed so that the top of the fish
attractor is at least three (3) feet below the surface of the water at ordinary low water
and shall be outside any posted navigational channels. No fish attractor material shall
be placed on or in areas vegetated by native aquatic vegetation. The site shall be
marked with a buoy or buoys to ensure that no material is deposited outside of the site.

(9) Installation of Piling Support Structures Associated With Water Testing or
Monitoring Equipment by the Department or the District. Installation of piling support
structures associated with water testing or monitoring equipment by the Department and
Water Management Districts, provided that flow or navigation are not impeded.

(10) Agriculture, silviculture, floriculture, and horticulture as specified in Section
373.406(2) and (3), F.S., provided that:
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(a) Alteration of the topography of any tract of land for purposes consistent with the
practice of agriculture, silviculture, floriculture and horticulture, provided such alteration
may not be for the sole or predominant purpose of impounding or obstructing surface
waters.

(b) Construction, operation, or maintenance of any agricultural closed system. This
exemption does not eliminate the necessity to meet generally accepted engineering
practices for construction, operation, and maintenance of dams, dikes, or levees.

(11) Minor Roadway Safety Projects.

The construction of the following minor roadway safety projects provided that the
capacity of existing swales, ditches, or other stormwater management systems is not
reduced; the projects are not located within wetlands or other surface waters; and the
projects include best management practices during construction to prevent secondary
impacts in adjacent wetlands or other surface waters due to erosion and sedimentation:

(a) Sidewalks.

(b) Turnlanes less than 0.25 miles in length and other intersection improvements,

(c) Road widening and shoulder paving projects which do not result in the creation of
additional traffic lanes.

(12) Recreational Paths.

Recreational paths that are not located within wetlands or other surface waters; include
best management practices during construction to prevent secondary impacts in
adjacent wetlands or other surface waters due to erosion and sedimentation; that have
a width of eight feet or less for unidirectional paths and twelve feet or less for
bidirectional paths; and which do not allow motorized vehicles powered by internal
combustion engines except for maintenance and emergency vehicles.

Specific Authority 373.044, 373.113, 373.171 FS. Law Implemented 373.406, 373.413,
373.416, 403.813(2) FS. History—New 9-3-81, Amended 1-31-82, 3-9-83, Formerly 16K-
4.02, Amended 4-20-94, 10-3-95, 5-28-00, 9-2-01, 4-14-03, 9-9-07.

40E-4.0515 Exemptions From Specified Review Criteria.
Exemptions from specified review criteria under Chapters 40E-4 and 40E-40, F.A.C.,
are as follows:

(1) Exemptions for Treatment or Disposal Systems.

(a) Alteration and maintenance of the following shall be exempt from the provisions
in Chapter 40E-4, F.A.C., adopted to implementing subsections 373.414(1) through
373.414(6), 373.414(8), and 373.414(10), F.S.; and subsection 373.414(7), F.S.,
regarding any authority to apply state water quality standards within any works,
impoundments, reservoirs, and other watercourses described in this subsection and any
authority granted pursuant to Section 373.414, F.S. (1991):

1. Works, impoundments, reservoirs, and other watercourses constructed and
operated solely for wastewater treatment or disposal in accordance with a valid permit
reviewed or issued under Rule 62-302.520 or Chapters 62-17, 62-600, 62-610, 62-640,
62-650, 62-660, 62-670, 62-671, 62-673, 62-701, F.A.C., or Section 403.0885, F.S., or
rules implementing Section 403.0885, F.S., except for treatment wetlands or receiving
wetlands permitted to receive wastewater pursuant to Chapter 62-611, F.A.C., or
Section 403.0885, F.S., or its implementing rules;

2. Works, impoundments, reservoirs, and other watercourses constructed solely for
wastewater treatment or disposal before a construction permit was required under
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Chapter 403, F.S., and operated solely for wastewater treatment or disposal in
accordance with a valid permit reviewed or issued under Rule 62-302.520, or Chapters
62-17, 62-600, 62-610, 62-640, 62-650, 62-660, 62-670, 62-671, 62-673, or 62-701,
F.A.C., or Section 403.0885, F.S., or rules implementing Section 403.0885, F.S., except
for treatment wetlands or receiving wetlands permitted to receive wastewater pursuant
to Chapter 62-611, F.A.C., or Section 403.0885, F.S., or its implementing rules;

3. Works, impoundments, reservoirs, and other watercourses of less than 0.5 acres
in combined area on a project-wide basis, constructed and operated solely for
stormwater treatment in accordance with a noticed exemption under Chapter 62-25,
F.A.C., or a valid permit issued under Chapters 62-25 (excluding Rule 62-25.042), 62-
330, 40E-4, F.A.C., except those permitted as wetland stormwater treatment systems;

4. Works, impoundments, reservoirs, and other watercourses of less than 0.5 acres
in combined areas on a project-wide basis, constructed and operated solely for
stormwater treatment before a permit being required under Chapters 62-25, 40E-4,
F.A.C.

(b) Alteration and maintenance of the following shall be exempt from the provisions
in Chapter 40E-4, F.A.C., adopted to implement subsections 373.414(1), 373.414(2)(a),
373.414(8), and 373.414(10), F.S.; and subsections 373.414(3) through 373.414(6),
F.S.; and subsection 373.414(7), F.S., regarding any authority to apply state water
guality standards within any works, impoundments, reservoirs, and other watercourses
described in this subsection and any authority granted pursuant to Section 373.414,
F.S. (1991), except for authority to protect threatened and endangered species in
isolated wetlands:

1. Works, impoundments, reservoirs, and other watercourses of 0.5 acre or greater
in combined areas on a project-wide basis, constructed and operated solely for
stormwater treatment in accordance with a noticed exemption under Chapter 62-25,
F.A.C., or a valid permit issued under Chapters 62-25 (excluding Rule 62-25.042), 62-
330, 40E-4, F.A.C., except those permitted as wetland stormwater treatment systems.

2. Works, impoundments, reservoirs, and other watercourses of 0.5 acres or greater
in combined area on a project-wide basis, constructed and operated solely for
stormwater treatment before a permit was required under Chapters 62-25, 40E-4,
F.A.C.

(c) The exemptions in paragraphs (a) and (b) above shall not apply to works,
impoundments, reservoirs or other watercourses that are:

1. Currently wetlands which existed before construction of the stormwater treatment
system and were incorporated in it;

2. Being altered through expansion into wetlands or other surface waters; or

3. Wetlands created, enhanced or restored as mitigation for wetland or other surface
water impacts under a permit issued by the Department or the District.

(d) Alterations and maintenance of works, impoundments, reservoirs and other
watercourses exempt under this subsection shall not be considered in determining
whether the wetland permitting threshold in Rule 40E-4.0415 or subsection 40E-
40.302(2), F.A.C., are met or exceeded.

(e) Works, impoundments, reservoirs and other watercourses exempt under this
subsection, other than isolated wetlands in systems described in paragraph (b) above,
shall not be delineated under Section 373.421, F.S.
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() This exemption shall not affect the application of state water quality standards,
including those applicable to Outstanding Florida Waters, at the point of discharge to
waters as defined in subsection 403.031(13), F.S.

(g) As used in this subsection, “solely for” means the reason for which a work,
impoundment, reservoir, or other watercourse is constructed and operated, and such
construction and operation would not have occurred but for the purposes identified in
paragraphs (a) and (b) above. Furthermore, the phrase does not refer to a work,
impoundment, reservoir, or other watercourse constructed or operated for multiple
purposes. Incidental uses, such as occasional recreational uses, will not render the
exemption inapplicable, so long as the incidental uses are not part of the original
planned purpose of the work, impoundment, reservoir or other watercourse. However,
for those works, impoundments, reservoirs, or other watercourses described in
subparagraphs (a)3. and (b)1., use of the system for flood attenuation, whether
originally planned or unplanned, shall be considered an incidental use so long as the
works, impoundments, reservoirs, and other watercourses are no more than two acres
larger than the minimum area required to comply with the applicable stormwater
treatment requirements of Chapters 40E-4, 62-25, 62-330, F.A.C. For the purposes of
this subsection, reuse from a work, impoundment, reservoir, or other watercourse is part
of treatment or disposal.

(2) Surface Waters or Wetlands Created by Mosquito Control Activities.
Construction, alteration, operation, maintenance, removal, and abandonment of
stormwater management systems, dams, impoundments, reservoirs, appurtenant
works, or works, in, on, or over lands that have become surface waters or wetlands
solely because of mosquito control activities undertaken as a part of a governmental
mosquito control program, and which lands were neither surface water or wetlands
before such activities, shall be exempt from the provisions in this Chapter adopted by
the District to implement subsections 373.414(1) through (6); 373.414(7), F.S.,
regarding any authority granted pursuant to Sections 373.414, F.S. (1991); 373.414(8)
and 373.414(10), F.S.

(3) The performance of activities in accordance with the provisions of the
exemptions set forth in this section does not relieve the person or persons who are
using the exemption or who are constructing or otherwise implementing the activity from
meeting the permitting or performance requirements of other District rules.

Specific Authority 373.044, 373.113, 373.171 FS. Law Implemented 373.406, 373.413,
373.416, 403.813(2) FS. History—New 10-3-95, Amended 5-28-00.

40E-4.054 Modification of Exempt Projects.

In order to modify a project which was exempt from permitting under this chapter, an
environmental resource permit must be obtained, unless the proposed modification of
the surface water management system qualifies for an exemption pursuant to Rule 40E-
4.051, F.A.C.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.406, 373.413, 373.416
FS. History—New 3-9-83, Amended 4-20-94, 10-3-95, 5-28-00.
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40E-4.091 Publications, Rules and Interagency Agreements Incorporated by
Reference.

(1) The following publications, rules and interagency agreements are incorporated
by reference into this chapter, Chapters 40E-40, 40E-41 and 40E-400, F.A.C.:

(a) “Basis of Review for Environmental Resource Permit Applications within the
South Florida Water Management District — 11-11-09”.

(b) 50 Code of Federal Regulations, section 17.12; and Rules 68A-27.003, 68A-
27.004 and 68A-27.005, F.A.C.

(c) Operating Agreement Concerning Regulation Under Part IV, Chapter 373, F.S.,
between South Florida Water Management District and Department of Environmental
Protection, effective July 1, 2007.

(d) State water quality standards set forth in Chapters 62-4, 62-302, 62-520, 62-522
and 62-550, F.A.C.

(e) Chapter 62-312, Part IV, F.A.C., “Additional Criteria for Dredging and Filling
Within Outstanding Florida Waters in Monroe County”.

(f) 40 Code of Federal Regulations, section 264.143(f), for the purpose of providing
financial responsibility and corporate guarantee requirements.

(g) Chapter 6 of the Florida Land Development Manual: A Guide to Sound Land and
Water Management (Florida Department of Environmental Protection, 1988).

(h) Chapter 62-340, F.A.C., as ratified by Section 373.4211, F.S., for the purpose of
delineating wetlands and other surface waters.

(i) Chapter 3, Roadside Design Guide (American Association of State Highway and
Transportation Officials, October, 1988).

()) 30 Code of Federal Regulations, section 800.23 for the purpose of providing self-
bonding requirements.

(k) Delegation Agreement among the Florida Department of Environmental
Protection, the South Florida Water Management District, and Broward County, (dated
May 22, 2001).

(2) The documents listed in subsection (1) are available from District Service
Centers upon request.

Rulemaking Authority 373.044, 373.103(8), 373.113, 373.171, 373.413, 373.441,
668.003, 668.004, 668.50, 704.06 FS. Law Implemented 373.413, 373.4135, 373.4137,
373.414, 373.4142, 373.416, 373.418, 373.421, 373.426, 373.441, 668.003, 668.004,
668.50, 704.06 FS. History—New 9-3-81, Amended 1-31-82, 12-1-82, Formerly 16K-
4.035(1), Amended 5-1-86, 7-1-86, 3-24-87, 4-14-87, 4-21-88, 11-21-89, 11-15-92, 1-
23-94, 4-20-94, 10-3-95, 1-7-97, 12-3-98, 5-28-00, 8-16-00, 1-17-01, 7-19-01, 6-26-02,
6-26-02, 4-6-03, 4-14-03, 9-16-03, 12-7-04, 2-12-06, 10-1-06, 11-20-06, 1-23-07, 7-1-
07, 7-22-07, 11-11-09.

40E-4.101 Content of Permit Applications.

(1) Applications for permits required by this chapter shall be filed with the District
Service Center which will review the application as set forth in Rule 40E-1.6025, F.A.C.
or filed electronically at the District’s e-Permitting website. The application shall contain:

(a) The information required in Section 373.413(2), F.S.

(b) One original and four copies of Joint Water Management District/Department of
Environmental Protection/U.S. Army Corps of Engineers Environmental Resource
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Permit Application Form No. 0971 and five copies of drawings, calculations,
environmental information, and engineering details sufficient to define the nature,
scope, intent and functioning of the work proposed. This information must include at a
minimum: flood protection, water quality, environmental impacts, proposed mitigation,
water supply, and water conservation elements. Applicants who file an application
electronically are not required to submit copies.

(2) The application must be signed by the owner or the owner’s authorized agent
and include documentation of ownership. Applications signed by agents must contain a
letter of authorization which is signed by the owner. Those having the right to exercise
the power of eminent domain or having a contract to purchase real property may apply
for a permit, however, the permit shall prohibit commencement of work until the
permittee provides proof of ownership to the District. A permit shall only be issued to the
record title holder, holder of a recorded easement conveying the right to utilize the
property for a purpose consistent with the authorization requested in the permit
application, those having the right to exercise the power of eminent domain or having a
contract to purchase real property. A Notice of Environmental Resource or Surface
Water Management Permit Form No. 1189 shall be recorded in the public records of the
county where the property is located. This notice shall not be considered an
encumbrance upon the property.

(3) Environmental resource permit applications shall be filed and processed in
accordance with Chapters 120 and 373, F.S., following the procedures set forth in
Chapter 40E-1, F.A.C., and utilizing the forms incorporated by reference into Rule 40E-
1.659, F.A.C.

(4) Applicants are advised that Chapter 471, F.S., sets forth certification
requirements for engineering activities. Where required by law or District rule, surface
water management system design plans must be signed and sealed by a professional
engineer or other individual authorized by law. Chapter 471, F.S., sets forth exemptions
to engineer certification.

Specific Authority 373.016, 373.044, 373.113, 373.171, 668.003, 373.416, 668.004,
668.50 FS. Law Implemented 373.016, 373.117, 373.413, 373.416, 373.426, 668.003,
668.004, 668.50 FS. History—New 9-3-81, Amended 1-31-82, 12-1-82, Formerly 16K-
4.03(2), 16K-4.07(2), 16K-4.09(2), Amended 7-1-86, 11-21-89, 4-20-94, 10-3-95, 5-28-
00, 4-14-03, 8-14-03, 2-12-06, 10-1-06.

40E-4.201 Forms and Instructions.

(1) District forms and instructions have been approved by the Governing Board and
are listed in Rule 40E-1.659, F.A.C.

(2) Forms and instructions are available from District Service Centers upon request.

Specific Authority 120.53(1), 373.044, 373.113, 373.118 FS. Law Implemented
120.53(1), 373.044, 373.113, 373.116, 373.118, 373.229, 373.413, 373.421 FS.
History—New 10-3-95.

40E-4.205 Permit Application Processing Fees.
There shall be a non-refundable permit application processing fee as specified by Rule
40E-1.607, F.A.C., made payable to the District at the time a conceptual approval,
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individual or general permit application is submitted.

Specific Authority 373.044, 373.109, 373.113, 373.171, 373.421 FS. Law Implemented
373.109, 373.421 FS. History—New 10-3-95.

40E-4.301 Conditions for Issuance of Permits.

(1) In order to obtain a standard general, individual, or conceptual approval permit
under this chapter or Chapter 40E-40, F.A.C., an applicant must provide reasonable
assurance that the construction, alteration, operation, maintenance, removal or
abandonment of a surface water management system:

(a) Will not cause adverse water quantity impacts to receiving waters and adjacent
lands;

(b) Will not cause adverse flooding to on-site or off-site property;

(c) Will not cause adverse impacts to existing surface water storage and conveyance
capabilities;

(d) Will not adversely impact the value of functions provided to fish and wildlife and
listed species by wetlands and other surface waters;

(e) Will not adversely affect the quality of receiving waters such that the water quality
standards set forth in Chapters 62-4, 62-302, 62-520, 62-522 and 62-550, F.A.C.,
including any antidegradation provisions of paragraphs 62-4.242(1)(a) and (b),
subsections 62-4.242(2) and (3), and Rule 62-302.300, F.A.C., and any special
standards for Outstanding Florida Waters and Outstanding National Resource Waters
set forth in subsections 62-4.242(2) and (3), F.A.C., will be violated;

(f) Will not cause adverse secondary impacts to the water resources;

(g) Will not adversely impact the maintenance of surface or ground water levels or
surface water flows established pursuant to Chapter 373.042, F.S.;

(h) Will not cause adverse impacts to a work of the District established pursuant to
Section 373.086, F.S.;

(i) Will be capable, based on generally accepted engineering and scientific
principles, of being performed and of functioning as proposed,;

()) Will be conducted by an entity with the sufficient financial, legal and administrative
capability to ensure that the activity will be undertaken in accordance with the terms and
conditions of the permit, if issued; and

(k) Will comply with any applicable special basin or geographic area criteria
established in Chapter 40E-41, F.A.C.

(2) If the applicant is unable to meet water quality standards because existing
ambient water quality does not meet standards, the applicant must comply with the
requirements set forth in subsection 4.2.4.5 of the “Basis of Review for Environmental
Resource Permit Applications Within the South Florida Water Management District”
incorporated by reference in Rule 40E-4.091, F.A.C.

(3) The standards and criteria, including the mitigation provisions, and the provisions
for elimination or reduction of impacts, contained in the “Basis of Review for
Environmental Resource Permit Applications Within the South Florida Water
Management District”, incorporated by reference in Rule 40E-4.091, F.A.C., shall
determine whether the reasonable assurances required by subsection 40E-4.301(1) and
Rule 40E-4.302, F.A.C., have been provided.

(4) For all environmental resource permit applications and permit applications under
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subsections 373.414(11)-(16), F.S., which involve activities located on submerged lands
owned by the Board of Trustees of the Internal Improvement Trust Fund under Chapter
253 or 258, F.S., the District shall conduct concurrent application and review
procedures in accordance with Section 373.427, F.S., Chapter 18-21, F.A.C., and Rules
62-343.075 and 18-18.014, F.A.C.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416, 373.426
FS. History—New 9-3-81, Amended 1-31-82, 12-1-82, Formerly 16K-4.035(2), 16K-4.30,
Amended 7-1-86, 3-24-87, 4-14-87, 7-9-87, 4-21-88, 4-20-94, 10-3-95, 4-1-96, 1-7-97,
7-22-07.

40E-4.302 Additional Conditions for Issuance of Permits.

(1) In addition to the conditions set forth in Rule 40E-4.301, F.A.C., in order to obtain
a standard general, individual, or conceptual approval permit under this chapter or
Chapter 40E-40, F.A.C., an applicant must provide reasonable assurance that the
construction, alteration, operation, maintenance, removal, and abandonment of a
system:

(a) Located in, on, or over wetlands or other surface waters will not be contrary to
the public interest, or if such an activity significantly degrades or is within an
Outstanding Florida Water, that the activity will be clearly in the public interest, as
determined by balancing the following criteria as set forth in subsections 4.2.3. through
4.2.3.7 of the “Basis of Review for Environmental Resource Permit Applications Within
the South Florida Water Management District”, incorporated by reference in Rule 40E-
4.091, F.AC.:

1. Whether the activity will adversely affect the public health, safety or welfare or the
property of others;

2. Whether the activity will adversely affect the conservation of fish and wildlife,
including endangered or threatened species, or their habitats;

3. Whether the activity will adversely affect navigation or the flow of water or cause
harmful erosion or shoaling;

4. Whether the activity will adversely affect the fishing or recreational values or
marine productivity in the vicinity of the activity;

5. Whether the activity will be of a temporary or permanent nature;

6. Whether the activity will adversely affect or will enhance significant historical and
archaeological resources under the provisions of Section 267.061, F.S.; and

7. The current condition and relative value of functions being performed by areas
affected by the proposed activity.

(b) Will not cause unacceptable cumulative impacts upon wetlands and other
surface waters as set forth in subsections 4.2.8. through 4.2.8.2 of the “Basis of Review
for Environmental Resource Permit Applications Within the South Florida Water
Management District”, incorporated by reference in Rule 40E-4.091, F.A.C.

(c) Located in, adjacent to or in close proximity to Class Il waters or located in Class
Il waters or Class Il waters classified by the Department as approved, restricted or
conditionally restricted for shellfish harvesting as set forth and incorporated in Chapter
62R-7, F.A.C., will comply with the additional criteria in subsection 4.2.5 of the “Basis of
Review for Environmental Resource Permit Applications Within the South Florida Water
Management District”, incorporated by reference in Rule 40E-4.091, F.A.C.

(d) Which constitute vertical seawalls in estuaries or lagoons, will comply with the
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additional criteria provided in subsection 4.2.6 of the “Basis of Review for Environmental
Resource Permit Applications Within the South Florida Water Management District”,
incorporated by reference in Rule 40E-4.091, F.A.C.

(2) When determining whether the applicant has provided reasonable assurances
that District permitting standards will be met, the District shall take into consideration a
permit applicant’s violation of any Department rules adopted pursuant to Sections
403.91-.929, F.S. (1984 Supp.), as amended, which the District had the responsibility to
enforce pursuant to a delegation, or any District rules adopted pursuant to Part 1V,
Chapter 373, F.S., relating to any other project or activity and efforts taken by the
applicant to resolve these violations. The Department’s delegation to the District to
enforce the rules adopted pursuant to Sections 403.91-.929, F.S. (1984 Supp.), as
amended, is set forth in the “Operating Agreement Concerning Regulation Under Part
IV, Chapter 373, F.S., between South Florida Water Management District and
Department of Environmental Protection” incorporated by reference in Rule 40E-4.091,
F.A.C.

Specific Authority 373.044, 373.113, 373.171, 373.414(9) FS. Law Implemented
373.042, 373.409, 373.413, 373.414, 373.416, 373.426, 380.23 FS. History—New 10-3-
95, Amended 1-7-97, 12-3-98, 5-28-00, 7-1-07, 7-22-07.

40E-4.303 Environmental Resource Permit Authorization.

(1) For individual and standard general permits issued pursuant to Chapters 40E-4
and 40E-40, F.A.C., a completed permit application shall also constitute an application
for certification of compliance with state water quality standards where necessary
pursuant to Section 401, Public Law 92-500, 33 USC Section 1341. Issuance of the
permit shall constitute certification of compliance with state water quality standards
unless the permit is issued pursuant to the net improvement provisions of subsection
373.414(1)(b), F.S., or the permit specifically states otherwise.

(2) For projects located in or seaward of coastal counties, and which have regulated
activities in, on or over wetlands or other surface waters, as delineated by the
methodology ratified pursuant to Section 373.4211, F.S., a complete application for an
individual or standard general environmental resource permit shall constitute a request
for the State’s concurrence that the project is consistent with the Florida Coastal Zone
Management Program as provided in Section 307 of the Coastal Zone Management Act
and 15 CFR 930, Subpart D. Issuance of the permit shall constitute such concurrence of
consistency.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416, 373.421
FS. History—New 10-3-95.

40E-4.305 Conceptual Approvals.

(1) Conceptual approvals constitute final District action and are binding to the extent
that adequate data has been submitted for review by the applicant during the review
process.

(2) A conceptual approval does not authorize construction, alteration, operation,
maintenance, removal or abandonment of a surface water management system or the
establishment and operation of a mitigation bank.

(3) A permit application submitted pursuant to a conceptual approval must be
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consistent with the staff report and conditions of the conceptual approval. Primary areas
for consistency comparisons include type of land use, percent imperviousness,
allowable discharge, wetland and other surface water impacts and proposed mitigation,
control elevations, sources of water supply and detention/retention volumes. To the
extent that there is any inconsistency between the permit and staff report and other
information in the application file, the permit and staff report shall control.

(4) For phased projects, the approval process must begin with an application for a
conceptual approval which shall be the first permit issued for the project. An application
for construction authorization of the first phase(s) may also be included as a part of the
initial application. As the permittee desires to construct additional phases, new
applications shall be processed as individual or standard general environmental
resource permit applications pursuant to the conceptual approval. The conceptual
approval, individual and standard general permits shall be modified in accordance with
conditions contained in Chapters 40E-4 and 40E-40, F.A.C.

(5) Issuance of a conceptual approval permit pursuant to Chapter 40E-4, F.A.C.,
shall not relieve the applicant of any requirements for obtaining a permit to construct,
alter, operate, maintain, remove or abandon a surface water management system or
establish or operate a mitigation bank, nor shall the conceptual approval permit
applicant be relieved of the District’'s informational requirements or the need to meet the
standards of issuance of permits pursuant to Chapters 40E-4 or 40E-40, F.A.C.

(6) An applicant may seek conceptual approval under this chapter concurrently with
a Development of Regional Impact (DRI) application for development approval (ADA)
and a local government comprehensive plan amendment as allowed by subsection
380.06(9)(a)l., F.S. For projects which have filed an application for a Conceptual
Approval concurrently with an Application for Development Approval (ADA) for a
Development of Regional Impact (DRI), conceptual approval also means “conceptual
agency review” as defined in subsection 380.06(9)(a)2., F.S.

(7) In the District’'s evaluation of permit applications, rules and criteria in effect at the
time of the issuance of the conceptual approval, or at the time of the most recent
modification of the Conceptual Approval, shall apply unless particular aspects of the
project were not previously addressed in the Conceptual Approval. In such a case, rules
and criteria in effect at the time of the individual or general permit application is
completed shall apply to review of the previously unaddressed aspects.

(8) Any delineation of the extent of a wetland or other surface water submitted as
part of the permit application, including supporting documentation, shall not be
considered binding unless a specific condition of this permit or a formal determination
under Rule 40E-4.042, F.A.C., provides otherwise.

(9) An individual environmental resource permit application cannot be used alone to
modify a Conceptual Approval. The intention to modify the conceptual approval must be
explicitly stated or requested. Conceptual approval and individual environmental
resource permits can be modified or issued concurrently under a single application.

(10) Applications for individual project phases, where no conceptual approval has
been obtained, shall be considered only when the phases are totally independent of, or
make sufficient provisions for, adjacent lands.

Specific Authority 373.044, 373.113, 373.171, 380.06(9) FS. Law Implemented 373.413,
373.416, 373.421(2), 380.06(9) FS. History—New 10-3-95, Amended 4-14-03.
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40E-4.311 Variances from Specified Review Criteria for Environmental Resource
Permits.

(1) The Governing Board is authorized to grant a variance from the provisions of
Section 373.414, F.S., paragraph 40E-4.301(1)(e) or Rule 40E-4.302, F.A.C., pursuant
to Section 403.201, F.S. The variance under this rule is provided in addition to the
variance and waiver procedures set forth in Rule 28-104, F.A.C., which implements
Section 120.542, F.S.

(2) A person seeking a variance must demonstrate that any hardship asserted as a
basis of the need for a variance is peculiar to the affected property and not self-imposed
and that the grant of a variance will be consistent with the general intent and purpose of
this chapter.

(3) Any person seeking a variance shall file a petition for a variance that contains the
following information:

(a) The petitioner's name and signature.

(b) The statute or rule from which the variance is sought.

(c) Facts showing that a variance should be granted for one of the reasons set forth
in Section 403.201, F.S.

(d) The time period for which the variance is sought, not to exceed the time period
permitted by law, including the reasons and facts supporting the time period.

(e) The requirements which the petitioner can meet including the date or time when
the requirements will be met.

() The steps or measures the petitioner is taking to meet the requirement from which
the variance is sought. If the request is pursuant to subsection 40E-4.311(1), F.A.C.,
above, the petitioner shall include a schedule when compliance will be achieved.

(g9) The social, economic and environmental impacts on the applicant, residents of
the area and of the state if the variance is granted.

(h) The social, economic and environmental impacts on the applicant, residents of
the area and of the state if the variance is denied.

(4) The District shall review the application within a reasonable period of time after
receipt to determine if the application is complete. If the application is determined to be
incomplete, the applicant shall be afforded an opportunity to supply additional
information before the District evaluates the merits of the request.

(5) The District shall prepare a notice of proposed agency action regarding the
petition for a variance. The District shall publish this notice one time in the Florida
Administrative Weekly, and one time in a newspaper of general circulation, as defined in
Section 50.031, F.S., in the county in which the property for which the variance is
sought is located.

(6) Renewals of variances shall be applied for in the same manner as the initial
variance.

Specific Authority 373.044, 373.113, 373.171, 373.414(17) FS. Law Implemented
403.201 FS. History—New 10-3-95, Amended 7-2-98, 6-12-00.

40E-4.321 Duration of Permits.

(1) Unless revoked or otherwise modified the duration of an environmental resource
permit issued under this chapter or Chapter 40E-40, F.A.C., is as follows:

(a) For a conceptual approval, two years from the date of issuance or the date
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specified as a condition of the permit, unless within that period an application for an
individual or standard general permit is filed for any portion of the project. If an
application for an environmental resource permit is filed, then the conceptual approval
remains valid until final action is taken on the environmental resource permit application.
If the application is granted, then the conceptual approval is valid for an additional two
years from the date of issuance of the permit. Conceptual approvals which have no
individual or standard general environmental resource permit applications filed for a
period of two years shall expire automatically at the end of the two year period.

(b) For a conceptual approval filed concurrently with a development of regional
impact (DRI) application for development approval (ADA) and a local government
comprehensive plan amendment, the duration of the conceptual approval shall be two
years from whichever one of the following occurs at the latest date:

1. The effective date of the local government’'s comprehensive plan amendment,

2. The effective date of the local government development order,

3. The date on which the District issues the conceptual approval, or

4. The date on which the District issues a final order pertaining to the resolution of
any Section 120.57, F.S., administrative proceeding or other legal appeals.

(c) For an individual or standard general environmental resource permit, the
construction phase authorizing construction, removal, alteration or abandonment of a
system shall expire five years from the date of issuance or such amount of time as
made a condition of the permit.

(d) For an individual or standard general environmental resource permit, the
operational phase of the permit is perpetual for operation and maintenance.

(e) For a noticed general permit issued pursuant to Chapter 40E-400, F.A.C., five
years from the date the notice of intent to use the permit is provided to the District.

(2)(a) Unless prescribed by special permit condition, permits expire automatically
according to the timeframes indicated in this rule. If application for extension is made by
electronic mail at the District’'s e-Permitting website or in writing pursuant to subsection
(3), the permit shall remain in full force and effect until:

1. The Governing Board takes action on an application for extension of an individual
permit, or

2. Staff takes action on an application for extension of a standard general permit.

(b) Installation of the project outfall structure shall not constitute a vesting of the
permit.

(3) The permit extension shall be issued provided that a permittee files a written
request with the District showing good cause prior to the expiration of the permit. For
the purpose of this rule, good cause shall mean a set of extenuating circumstances
outside of the control of the permittee. Requests for extensions, which shall include
documentation of the extenuating circumstances and how they have delayed this
project, will not be accepted more than 180 days prior to the expiration date.

(4) Substantial modifications to Conceptual Approvals will extend the duration of the
Conceptual Approval for two years from the date of issuance of the modification. For the
purposes of this section, the term “substantial modification” shall mean a modification
which is reasonably expected to lead to substantially different water resource or
environmental impacts which require a detailed review.

(5) Substantial modifications to individual or standard general environmental
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resource permits issued pursuant to a permit application extend the duration of the
permit for three years from the date of issuance of the modification. Individual or
standard general environmental resource permit modifications do not extend the
duration of a conceptual approval.

(6) Permit modifications issued pursuant to paragraph 40E-4.331(2)(b), F.A.C. (letter
modifications) do not extend the duration of the permit.

(7) Failure to complete construction or alteration of the surface water management
system and obtain operation phase approval from the District within the permit duration
shall require a new permit authorization in order to continue construction unless a
permit extension is granted.

Specific Authority 373.044, 373.113, 668.003, 668.004, 668.50 FS. Law Implemented
373.413, 373.416, 373.419, 373.426, 668.003, 668.004, 668.50 FS. History—New 9-3-
81, Amended 1-31-82, 12-1-82, Formerly 16K-4.07(4), Amended 7-1-86, 4-20-94, 10-3-
95, 5-28-00, 10-1-06.

40E-4.331 Modification of Permits.

An application for modification of an environmental resource, or surface water
management permit shall be processed in accordance with this rule, unless the permit
has expired or has been otherwise revoked or suspended.

(1) Applications to modify a conceptual approval may be made for an alteration of
the design of the permitted surface water management system. Those portions of the
modified project, and any additional areas impacted by the modification(s), shall be
reviewed in accordance with the same criteria in effect at the time of said modification.

(2) Applications to modify environmental resource, or surface water management
individual or standard general permits shall be made by the following methods:

(a) District permit application as described in Rule 40E-4.101, F.A.C. Permit
modification applications shall be reviewed using the same criteria as new applications
for those portions of the project proposed for, or affected by, the modification;

(b) By letter, provided the requested modification does not:

1. Substantially modify the permit authorization, or any permit conditions;

2. Increase the authorized off-site discharge;

3. Impact the environmental features of the project including wetlands and other
surface waters;

4. Decrease the required retention/detention;

5. Decrease the required flood control elevations for roads or buildings; or

6. Decrease pollution removal efficiency.

(c) Modifications pursuant to paragraph (2)(b) above are acknowledged and
approved by letter from the Regulation Department Director or designee through
correspondence to the permittee.

(3) The same review time and informational requirements which apply to initial
permit applications shall apply to all applications to modify an existing valid permit.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416(1) FS.
History—New 12-1-82, Formerly 16K-2.031(1), 16K-2.032(1)(a), Amended 7-1-86, 11-
21-89, 4-20-94, 10-3-95.
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40E-4.341 District Revocation or Modification of Permits.

(1) The Governing Board may revoke a permit in accordance with the provisions of
Sections 373.429 and 120.60(5), F.S., and Rules 40E-1.609 and 28-107.004, F.A.C.

(2) The Governing Board shall revoke or modify a permit at any time if it determines
that a stormwater management system, dam, impoundment, reservoir, appurtenant
work, works or any combination thereof, has become a danger to the public health or
safety, or if its operation has become inconsistent with the objectives of the District.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.429 FS. History—New
12-1-82, Amended 7-1-86, 4-20-94, 10-3-95, 7-2-98, 5-28-00.

40E-4.351 Transfer of Permits.

(1) Any transfer of project ownership or transfer of a permit is subject to the
requirements of Rules 40E-1.6105 and 40E-1.6107, F.A.C.

(2) Notification of a transfer shall not constitute a permit transfer under Rule 40E-
1.6107, F.A.C.

(3) The District shall approve the transfer of the permit if the requirements set forth in
Rule 40E-1.6107, F.A.C., are met. If the District proposes to deny the transfer, it shall
provide both the existing permittee and the proposed transferee a written objection to
such transfer together with the notice of rights to request a hearing pursuant to Section
120.57, F.S., regarding such agency action.

(4) Until the permit is transferred pursuant to Rule 40E-1.6107, F.A.C., the permittee
shall be liable for compliance with the terms of the permit.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416(2) FS.
History—New 9-3-81, Amended 12-1-82, Formerly 16K-4.07(4), Amended 4-20-94, 10-3-
95.

40E-4.361 Conversion from Construction Phase to Operation Phase.

(1) In order to convert an environmental resource or surface water management
permit from the construction phase to the operational phase, the permittee shall submit
the following:

(@ A completed and executed Request for Conversion of Environmental
Resource/Surface Water Management Permit from Construction Phase to Operation
Phase and Transfer of Permit to the Operating Entity Form No. 0920, incorporated by
reference in Rule 40E-1.659, F.A.C;

(b) A completed and executed Environmental Resource/Surface Water Management
Permit Construction Completion Certification Form No. 0881A or Environmental
Resource/Surface Water Management Permit Construction Completion Certification —
For Projects Permitted Prior to October 3, 1995 Form No. 0881B, incorporated by
reference in Rule 40E-1.659, F.A.C., in accordance with Section 10.0 of the “Basis of
Review for Environmental Resource Permit Applications Within the South Florida Water
Management District”, incorporated by reference in Rule 40E-4.091, F.A.C.; and

(c) Documentary evidence of satisfaction of permit conditions, other than long-term
monitoring.

(2) The operation phase of a surface water management system which was required
to be designed by a professional engineer or other individual authorized by law does not
become effective until all of the following criteria have occurred:
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(a) Within 30 days after completion of construction of the system, the permittee shall
submit a signed and sealed certification by a professional engineer or other individual
authorized by law indicating that the system has been constructed and that the system
is ready for inspection by the District;

(b) The professional engineer or other individual authorized by law shall certify that:

1. The system has been constructed substantially in accordance with approved
plans and specifications, or;

2. Any deviations from the approved plans and specifications will not prevent the
system from functioning in compliance with the requirements of this rule and Section
10.0 of the “Basis of Review for Environmental Resource Permit Applications within the
South Florida Water Management District”, incorporated by reference in Rule 40E-
4.091, F.A.C. The professional engineer or other individual authorized by law shall note
and explain substantial deviations from the approved plans and specifications and
provide two copies of as-built drawings to the District; and

(c) As-built drawings shall be the permitted drawings revised to reflect any changes
made during construction. Both the original and revised specifications must be clearly
shown. The plans must be clearly labeled as *“as-built” drawings. All surveyed
dimensions and elevations required shall be certified by a registered surveyor.

(3) A conversion to the operational phase shall not occur until a responsible entity
meeting the requirements in Section 9.0, of the “Basis of Review for Environmental
Resource Permit Applications within the South Florida Water Management District”,
incorporated by reference in Rule 40E-4.091, F.A.C., has been established to operate
and maintain the system. The entity must be provided with sufficient ownership, legal or
equitable interest so that it has control over all water management facilities authorized
by the permit.

(4) Upon the District’'s confirmation of the submitted information, the permit shall be
converted from the construction phase to the operation phase. If the operational entity
differs from the initial permittee, the transfer shall be subject to Rule 40E-1.6107, F.A.C.
(the Permit Transfer rule).

Specific Authority 373.044, 373.113, 373.171 FS. Law Implemented 373.413, 373.416
FS. History—New 10-3-95, Amended 1-7-97, 4-14-03, 9-16-03, 7-22-07.

40E-4.381 General Conditions.

(1) The following general conditions shall be applicable to and binding on all permits
issued pursuant to this chapter and Chapter 40E-40, F.A.C., unless waived by the
District upon a determination that the conditions are inapplicable to the activity
authorized by the permit. These conditions are enforceable under Part IV, Chapter 373,
F.S.

(a) All activities authorized by this permit shall be implemented as set forth in the
plans, specifications and performance criteria as approved by this permit. Any deviation
from the permitted activity and the conditions for undertaking that activity shall constitute
a violation of this permit and Part 1V, Chapter 373, F.S.

(b) This permit or a copy thereof, complete with all conditions, attachments, exhibits,
and modifications shall be kept at the work site of the permitted activity. The complete
permit shall be available for review at the work site upon request by the District staff.
The permittee shall require the contractor to review the complete permit prior to
commencement of the activity authorized by this permit.
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(c) Activities approved by this permit shall be conducted in a manner which does not
cause violations of state water quality standards. The permittee shall implement best
management practices for erosion and pollution control to prevent violation of state
water quality standards. Temporary erosion control shall be implemented prior to and
during construction, and permanent control measures shall be completed within 7 days
of any construction activity. Turbidity barriers shall be installed and maintained at all
locations where the possibility of transferring suspended solids into the receiving
waterbody exists due to the permitted work. Turbidity barriers shall remain in place at all
locations until construction is completed and soils are stabilized and vegetation has
been established. All practices shall be in accordance with the guidelines and
specifications described in Chapter 6 of the Florida Land Development Manual; A Guide
to Sound Land and Water Management (Department of Environmental Regulation,
1988), incorporated by reference in Rule 40E-4.091, F.A.C., unless a project-specific
erosion and sediment control plan is approved as part of the permit. Thereafter the
permittee shall be responsible for the removal of the barriers. The permittee shall
correct any erosion or shoaling that causes adverse impacts to the water resources.

(d) The permittee shall notify the District of the anticipated construction start date
within 30 days of the date that this permit is issued. At least 48 hours prior to
commencement of activity authorized by this permit, the permittee shall submit to the
District an Environmental Resource/Surface Water Management Permit Construction
Commencement Notice Form No. 0960, incorporated by reference in Rule 40E-1.659,
F.A.C., indicating the actual start date and the expected completion date.

(e) When the duration of construction will exceed one year, the permittee shall
submit construction status reports to the District on an annual basis utilizing the
District’'s Environmental Resource/Surface Water Management Permit Annual Status
Report for Surface Water Management System Construction Form No. 0961,
incorporated by reference in Rule 40E-1.659, F.A.C. The Annual Status Report Forms
shall be submitted the following June of each year.

(H) Within thirty days after completion of construction of the permitted activity, the
permittee shall submit a written statement of completion and certification by a
professional engineer or other individual authorized by law, utilizing the supplied
Environmental Resource/Surface Water Management Permit Construction Completion
Certification Form No. 0881A or Environmental Resource/Surface Water Management
Permit Construction Completion Certification — For Projects Permitted Prior to October
3, 1995 Form No. 0881B, incorporated by reference in Rule 40E-1.659, F.A.C. The
statement of completion and certification shall be based on on-site observation of
construction or review of as-built drawings for the purpose of determining if the work
was completed in compliance with permitted plans and specifications. This submittal
shall serve to notify the District that the system is ready for inspection. Additionally, if
deviation from the approved drawings are discovered during the certification process,
the certification must be accompanied by a copy of the approved permit drawings with
deviations noted. Both the original and revised specifications must be clearly shown.
The plans must be clearly labeled as “as-built” or “record” drawings. All surveyed
dimensions and elevations shall be certified by a registered surveyor.

(g) The operation phase of this permit shall not become effective: until the permittee
has complied with the requirements of paragraph (f) above, has submitted a Request for

30 — (40E-4)



Environmental Resource Permits - Chapter 40E-4 Effect: November 11, 2009

Conversion of Environmental Resource/Surface Water Management Permit from
Construction Phase to Operation Phase and Transfer of Permit to the Operating Entity
Form No. 0920, incorporated by reference in Rule 40E-1.659, F.A.C.; the District
determines the system to be in compliance with the permitted plans and specifications;
and the entity approved by the District in accordance with Sections 9.0 and 10.0 of the
“Basis of Review for Environmental Resource Permit Applications within the South
Florida Water Management District,” incorporated by reference in Rule 40E-4.091,
F.A.C., accepts responsibility for operation and maintenance of the system. The permit
shall not be transferred to such approved operation and maintenance entity until the
operation phase of the permit becomes effective. Following inspection and approval of
the permitted system by the District, the permittee shall initiate transfer of the permit to
the approved responsible operating entity if different from the permittee. Until the permit
is transferred pursuant to Rule 40E-1.6107, F.A.C., the permittee shall be liable for
compliance with the terms of the permit.

(h) Each phase or independent portion of the permitted system must be completed
in accordance with the permitted plans and permit conditions prior to the initiation of the
permitted use of site infrastructure located within the area served by that portion or
phase of the system. Each phase or independent portion of the system must be
completed in accordance with the permitted plans and permit conditions prior to transfer
of responsibility for operation and maintenance of the phase or portion of the system to
a local government or other responsible entity.

(i) For those systems that will be operated or maintained by an entity that will require
an easement or deed restriction in order to enable that entity to operate or maintain the
system in conformance with this permit, such easement or deed restriction must be
recorded in the public records and submitted to the District along with any other final
operation and maintenance documents required by Sections 9.0 and 10.0 of the “Basis
of Review for Environmental Resource Permit Applications within the South Florida
Water Management District,” incorporated by reference in Rule 40E-4.091, F.A.C., prior
to lot or unit sales or prior to the completion of the system, whichever occurs first. Other
documents concerning the establishment and authority of the operating entity must be
filed with the Secretary of State where appropriate. For those systems which are
proposed to be maintained by the county or municipal entities, final operation and
maintenance documents must be received by the District when maintenance and
operation of the system is accepted by the local government entity. Failure to submit the
appropriate final documents will result in the permittee remaining liable for carrying out
maintenance and operation of the permitted system and any other permit conditions.

() Should any other regulatory agency require changes to the permitted system, the
permittee shall notify the District by electronic mail at the District’'s e-Permitting website
in writing of the changes prior to implementation so that a determination can be made
whether a permit modification is required.

(k) This permit does not eliminate the necessity to obtain any required federal, state,
local and special district authorizations prior to the start of any activity approved by this
permit. This permit does not convey to the permittee or create in the permittee any
property right, or any interest in real property, nor does it authorize any entrance upon
or activities on property which is not owned or controlled by the permittee, or convey
any rights or privileges other than those specified in the permit and Chapter 40E-4 or
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Chapter 40E-40, F.A.C.

() The permittee is hereby advised that Section 253.77, F.S., states that a person
may not commence any excavation, construction, or other activity involving the use of
sovereign or other lands of the state, the title to which is vested in the Board of Trustees
of the Internal Improvement Trust Fund without obtaining the required lease, license,
easement, or other form of consent authorizing the proposed use. Therefore, the
permittee is responsible for obtaining any necessary authorizations from the Board of
Trustees prior to commencing activity on sovereignty lands or other state-owned lands.

(m) The permittee must obtain a water use permit prior to construction dewatering,
unless the work qualifies for a general permit pursuant to subsection 40E-20.302(4),
F.A.C., also known at the “No Notice” rule.

(n) The permittee shall hold and save the District harmless from any and all
damages, claims, or liabilities which may arise by reason of the construction, alteration,
operation, maintenance, removal, abandonment or use of any system authorized by the
permit.

(o) Any delineation of the extent of a wetland or other surface water submitted as
part of the permit application, including plans or other supporting documentation, shall
not be considered binding unless a specific condition of this permit or a formal
determination under Rule 40E-4.042, F.A.C., provides otherwise.

(p) The permittee shall notify the District by electronic mail at the District's e-
Permitting website or in writing within 30 days of any sale, conveyance, or other transfer
of ownership or control of a permitted system or the real property on which the
permitted system is located. All transfers of ownership or transfers of a permit are
subject to the requirements of Rules 40E-1.6105 and 40E-1.6107, F.A.C. The permittee
transferring the permit shall remain liable for corrective actions that may be required as
a result of any violations prior to the sale, conveyance or other transfer of the system.

(9) Upon reasonable notice to the permittee, District authorized staff with proper
identification shall have permission to enter, inspect, sample and test the system to
insure conformity with the plans and specifications approved by the permit.

(r) If historical or archaeological artifacts are discovered at any time on the project
site, the permittee shall immediately notify the appropriate District Service Center.

(s) The permittee shall immediately notify the District by electronic mail at the
District’'s e-Permitting website or in writing of any previously submitted information that
is later discovered to be inaccurate.

(2) In addition to those general conditions set forth in subsection (1), the Governing

Board shall impose on any permit granted under this chapter and Chapter 40E-40,
F.A.C., such reasonable project-specific special conditions as are necessary to assure
that the permitted system will meet the conditions for issuance in Rules 40E-4.301 and
40E-4.302, F.A.C. Upon receipt of notice of proposed agency action, any substantially
affected persons shall have the right to request a hearing in accordance with Rules
40E-1.511 and 40E-1.521, F.A.C.
Specific Authority 373.044, 373.113, 373.171, 668.003, 668.004, 668.50 FS. Law
Implemented 373.116, 373.229, 373.413, 373.416, 373.421, 373.422, 373.426,
668.003, 668.004, 668.50 FS. History—New 9-3-81, Amended 1-31-82, 12-1-82,
Formerly 16K-4.07(3), 16K-4.38, Amended 7-1-86, 4-20-94, 10-3-95, 1-7-97, 4-14-03,
9-16-03, 10-1-06, 7-22-07.
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40E-4.451 Emergency Authorization.

(1) The District issues two types of emergency authorizations, pursuant to the
procedures in Rule 40E-1.6115, F.A.C., as set forth below:

(a) Authorization to begin construction, alteration, operation, maintenance, removal
or abandonment of a system prior to obtaining a permit may be applied for, in writing,
when emergency conditions justify. However, no such permission shall be granted
unless an environmental resource permit application for the proposed activity has been
submitted. A serious set of unforeseen or unforeseeable circumstances must exist to
create an emergency. Mere carelessness or lack of planning on the part of the applicant
shall not be sufficient grounds to warrant the granting of emergency authorization.

(b) Upon the District’'s determination that an emergency exists within its geographic
jurisdiction or any part thereof, the Executive Director shall issue an emergency order
which shall describe the conditions which are causing the emergency and the type of
corrective action necessary to minimize or abate the emergency condition.

1. An emergency exists when immediate action is necessary to protect the public
health, safety or welfare; the health of animals, fish or aquatic life; the works of the
District; a public water supply, or recreational, commercial, industrial, agricultural, or
other reasonable uses.

2. The emergency order shall be delivered by service of process or by personal
delivery by an agent of the District to the person responsible for conducting the
corrective actions, or their agent. Such action shall include appropriate public notice in
accordance with Chapter 50, F.S.

(2) All emergency authorization orders shall expire upon the granting or denial of the
pending permit application, or as otherwise specified in the emergency authorization
order.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.119(2), 373.413 FS.
History—New 9-3-81, Formerly 16K-4.13, Amended 10-3-95, 7-2-98.
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Chapter 40E-40 Environmental Resource Standard General Permits

[Note: The text on this page and the next provides a brief overview of the provisions of
Chapter 40E-40, Florida Administrative Code (F.A.C.). The overview text is intended
only to provide a basic understanding of the Chapter, and should not be used in place of
the duly-adopted rule language or in a manner which is inconsistent with Chapter 40E-
40, FA.C]]

This Chapter sets forth the requirements for qualification by a project for certain inciden-
tal site activities prior to permit issuance and for an Environmental Resource Standard
General permit. The specific detail design criteria set forth in another part of this manual
(the Basis of Review) must still be met but the lawful time period (60 days) for processing
the complete permit application is shorter than for projects regulated by Chapter 40E-4
(90 days). The rules in this Chapter may now be applied to projects in the lands named
in Chapter 40E-41.

The following types of projects, systems, or activities may qualify for a Standard General
Permit under this Rule Chapter:

1. Many works within the District which serve projects with less than 100 acres total
land area and with less than ten boat slips and with construction or alteration of
the surface water management system in, on, or over less than one acre of wet-
lands or other surface water, and which do not qualify for either a no-notice or a
noticed general environmental resource permit (see Chapter 40E-400), are per-
mitted by this rule, subject to conditions. (Subsection 40E-40.011(2) also contains
descriptions of activities which will require an individual permit application.)

2. Limited site activities proposed in conjunction with work which has not only been
described in a complete environmental resource permit application, but also
received a preliminary staff recommendation of approval. Such activities might
include, among others: upland clearing; limited earthwork and lake, road sub-
grade, and foundation construction; utility, fence, and construction trailer installa-
tion; and unconnected drainage facilities construction.

To apply for a standard general permit for any works qualifying under this Rule Chapter,
except incidental site activities, the applicant must submit a properly-completed Joint
Application for Environmental Resource Permit/Authorization to Use State Owned Sub-
merged Lands/Federal Dredge and Fill Permit, Form 0971; the items and documents
described in that Form; and the appropriate fee.
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To apply for a standard general permit for incidental site activities under this Rule Chap-
ter, the applicant must submit a plan or description of the proposed activities, any other
appropriate documents, and the appropriate fee; and must provide certain assurances as
to how the proposed activities would be conducted. (By submitting a properly-completed
Application for a Standard General Permit for Incidental Site Activities, Form 0444, the
items described in that Form; and the appropriate fee; an applicant will meet the submit-
tal requirements for an incidental site activities general permit.)
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Review of Environmental Resource Standard General Permit Applications.
Policy and Purpose.

Definitions.

Implementation.

Permit Thresholds.

Standard General Permit for Incidental Site Activities.

Standard General Permit Authorization.

Delegation of Authority Pertaining to General Environmental Resource Per-
mits, General Surface Water Management Permits and Associated Sover-
eign Submerged Lands Authorizations.

Publications, Rules and Interagency Agreements Incorporated by Refer-
ence.

Content of Permit Application.
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Conditions for Issuance of Permits.

Duration of Permits.

Modification of Permits.

District Revocation or Modification of Permits.

Transfer of Permits.

General Conditions.

Forms and Instructions.

Permit Application Processing Fees.

40E-40.010 Review of Environmental Resource Standard General Permit Applica-

tions.

Environmental Resource Standard General permit applications are processed pursuant
to Section 120.60, F.S., Part VI of Chapter 40E-1, F.A.C., and Chapter 28-107, F.A.C.

Specific Authority 120.54(5), 120.60 FS. Law Implemented 120.54(5), 120.60 FS. His-
tory—New 7-2-98.

40E-40.010 Review of Environmental Resource Standard General Permit Applications.

Environmental Resource Standard General permit applications are processed pursuant
to Section 120.60, F.S., Part VI of Chapter 40E-1, F.A.C., and Chapter 28-107, F.A.C.

Specific Authority 120.54(5), 120.60 FS. Law Implemented 120.54(5), 120.60 FS. His-
tory-New 7-2-98.

40E-40.011 Policy and Purpose.
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(1) The rules in this chapter authorize environmental resource standard general permits
for certain surface water management systems which have been determined to be not
harmful to the water resources of the District and to be not inconsistent with the objec-
tives of the District. This chapter sets forth the requirements for qualifying for a standard
general permit and the conditions under which it may be exercised. Unless expressly
exempted by Rule 40E-4.051, F.A.C., surface water management systems which do not
qualify for a no notice or noticed general permit pursuant to Chapter 40E-400, F.A.C.,
and which do not qualify for a standard general permit pursuant to this chapter are
required to obtain individual environmental resource permits pursuant to Chapter 40E-4,
F.A.C.

(2) The District reserves the right to require an individual permit application for any sys-
tem that does not comply with the provisions of this chapter; is harmful to the water
resources of the District; is not consistent with the overall objectives of the District; is
contrary to the provisions of Chapter 373, F.S.; or for which a substantial objection(s) has
been received.

(3) The rules in this chapter also authorize standard general permits for incidental site
activities in uplands which may be done in conjunction with the work set forth in an indi-
vidual environmental resource permit application. Projects qualifying for a standard gen-
eral permit for incidental site activities shall obtain an individual environmental resource
permit for the proposed system and activities in, on, or over wetlands or other surface
waters in accordance with this chapter, Chapter 40E-4 or 40E-400, F.A.C.

Specific Authority 373.044, 373.113, 373.118, 373.413(1) FS. Law Implemented 373.118,
373.413(1), 373.416 FS. History-New 9-3-81, Formerly 16K-4.021(1)(d), 16K-
4.022(1)(e), Amended 7-26-87, 4-20-94, 10-3-95.

40E-40.021 Definitions.

As used in this chapter, all terms shall mean the same as defined in Chapter 373, F.S.,
and Rule 40E-4.021, F.A.C.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.019, 373.403, 373.413,
373.416, 373.419, 403.031(16), 704.06 FS. History-New 9-3-81, Amended 12-1-82, 7-
26-87, 4-20-94, 10-3-95.

40E-40.031 Implementation.

(1) Rule 40E-4.031, F.A.C., specifies the effective dates for the environmental resource
standard general permits granted in this chapter.

(2) The rules contained in this chapter shall apply to projects which do not have a com-
plete permit application, as evidenced by a letter of completeness from the District prior
to the effective date of these rules, unless the project is grandfathered pursuant to Sec-
tion 373.414, F.S.
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Specific Authority 373.044, 373.113, 373.118(1) FS. Law Implemented 373.103(1), Part
IV, Ch. 373 FS. History-New 9-3-81, Amended 12-1-82, 7-26-87, 4-20-94, 10-3-95.

40E-40.041 Permit Thresholds.

(1) Any non-exempt surface water management systems which do not qualify for a no
notice or noticed general environmental resource permit, and do not exceed the thresh-
old for individual permits as listed below, shall obtain a standard general permit.

(2) Threshold conditions are as follows:

(a) The construction or alteration of a surface water management system, including
dredging and filling, is proposed in, on, or over a total of one acre or more of wetlands or
other surface waters; however, calculation of the one acre area shall not include:

1. Ditches and wholly owned ponds that were constructed in uplands;

2. Any isolated wetlands with a surface area of less than 0.5 acres.

(b) The system serves a project area of 100 acres or more in total land area;
(c) The system includes more than nine proposed boat slips.

(3) Notwithstanding the provisions of subsection (2), phases within a conceptually
approved project shall be processed as standard general permits provided:

(a) The proposed activity is consistent with the conceptual approval permit;

(b) The approved conceptual plan includes the location and acreage of wetlands onsite,
an assessment of wetland impacts, and a conceptual mitigation plan (if required);

(c) The approved conceptual plan includes the approximate size, location, and discharge
points of the proposed stormwater management system.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.406(5), 373.413(1),
373.416 FS. History-New 4-20-94, Amended 10-3-95, 5-28-00, 6-26-02.

40E-40.042 Standard General Permit for Incidental Site Activities.
(1) Incidental site activities shall be conducted pursuant to the requirements of this rule.

(2) For purposes of this rule, "Incidental site activities" means site activities in uplands
which may be conducted in conjunction and conformance with the work set forth in an
individual permit such as: land clearing in uplands; minimal earthwork, lake construction;
road subgrade construction; foundation construction; utility installation; fence installation;
construction trailer installation; unconnected drainage facility construction; or other simi-
lar activities.

(3) In order to receive a permit under this rule the applicant must:
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(a) Submit an environmental resource permit application deemed complete, as evi-
denced by a letter of completeness from the District.

(b) Receive a preliminary staff recommendation of approval of such application, and

(c) Submit Form 0444 and plans or a description of incidental site activities proposed,
including proposed locations for work.

(d) Provide reasonable assurances that the conditions specified in Rule 40E-40.302,
F.A.C., have been met.

(4)(a) The permittee shall not construct any works or engage in any land clearing activi-
ties within 50 feet of the landward extent of wetlands or other surface waters or proposed
upland preservation areas on the project site.

(b) The permittee shall excavate no closer than 200 feet of the landward extent of wet-
lands or other surface waters on the project site, or as otherwise specified in the permit.

(5) Authorization to conduct incidental site activities pursuant to this rule must be
approved by the Regulation Department Director or designee by letter to the applicant.

Specific Authority 373.044, 373.113 FS. Law Implemented 120.60(2), 373.103(4),
373.118, 373.413, 373.416 FS. History-New 9-3-81, Formerly 16K-4.021(1), 16K-
4.022(1), Amended 12-1-82, 7-26-87, 4-20-94, 10-3-95, 5-28-00.

40E-40.051 Standard General Permit Authorization.

(1) Application procedures for standard general environmental resource permits are set
forth in Rule 40E-1.603, F.A.C., and are incorporated by reference in this rule.

(2) Standard general environmental resource permit authorizations are set forth in Rule
40E-4.303, F.A.C., and are incorporated by reference in this rule.

(3) Agency action shall be taken no later than 60 days after a standard general permit
application is declared complete, unless waived by the applicant or stayed by the filing of
a petition for an administrative hearing.

(4) For applications for standard general permits, the Governing Board delegates to and
appoints the Executive Director, Deputy Executive Director, Environmental Resources
Regulation Department Director, Environmental Resources Regulation Department Dep-
uty Director, Natural Resource Management Division Director, Surface Water Manage-
ment Division Director, Regulatory Managers, and Service Center Directors, as its
agents for the purposes of reviewing and issuing these permits.

(5) For standard general environmental resource permit applications, or permit applica-
tions under subsections 373.414(11)-(16), F.S., which involve activities located on sub-
merged lands owned by the Board of Trustees of the Internal Improvement Trust Fund

under Chapters 253 or 258, F.A.C., the District shall conduct concurrent application and
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review procedures in accordance with Section 373.427, F.S., Chapter 18-21, F.A.C., and
Rules 62-343.075 and 18-18.014, F.A.C.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.103(2), 373.103(6),
373.427 FS. History-New 10-3-95, Amended 4-1-96, 5-28-00, 7-19-07.

40E-40.061 Delegation of Authority Pertaining to General Environmental Resource Per-
mits, General Surface Water Management Permits and Associated Sovereign Sub-
merged Lands Authorizations.

(1) The Governing Board delegates to and appoints the Executive Director, Deputy Exec-
utive Director, Environmental Resources Regulation Department Director, Environmental
Resources Regulation Department Deputy Director, Natural Resource Management Divi-
sion Director, Surface Water Management Division Director, Regulatory Managers, and
Service Center Directors, as its agents to review and take final action on all general envi-
ronmental resource and surface water management permit applications issued under
Chapter 40E-40, F.A.C. However, staff recommendations for denial of general permit
applications shall be considered by the Governing Board.

(2) The Board of Trustees of the Internal Improvement Trust Fund, pursuant to Rule 18-
21.0051, F.A.C., has delegated to the Governing Board the authority to review and take
final agency action on certain applications to use sovereign submerged lands. Rule 18-
21.0051, F.A.C., also provides that the Governing Board may delegate review and deci-
sion-making authority to District staff. Therefore, the Governing Board further delegates
this authority to the Executive Director, Deputy Executive Director, Regulation Depart-
ment Director, Regulation Department Deputy Director, Natural Resource Management
Division Director, Surface Water Management Division Director, Regulatory Managers,
and Service Center Directors, when an application to use sovereign submerged lands
involves an activity which is to be reviewed pursuant to the general permit procedures of
Chapters 40E-1, 40E-40, or 40E-400, F.A.C.

Specific Authority 120.53(1), 373.044, 373.113, 373.118 FS. Law Implemented 120.53,
373.016, 373.118 FS. History-New 4-1-96, Formerly 40E-1.6015, Amended 5-28-00, 7-
19-07.

40E-40.091 Publications, Rules and Interagency Agreements Incorporated by Refer-
ence.

All publications, rules and interagency agreements incorporated by reference are set
forth in Rule 40E-4.091, F.A.C.

Specific Authority 120.54(8), 373.044, 373.046, 373.113, 373.171, 373.414, 403.812 FS.
Law Implemented 120.54(8), 373.046, 373.403, 373.413, 373.414, 373.416, 373.429
FS. History-New 11-15-92, Amended 1-23-94, 4-20-94, 10-3-95.

40E-40.101 Content of Permit Application.
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The content requirements for environmental resource permit applications are set forth in
Rule 40E-4.101, F.A.C., and are incorporated by reference in this rule.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.117, 373.413, 373.416,
373.426 FS. History-New 10-3-95.

40E-40.141 Request for Additional Information.

The District may request additional information from standard general permit applicants
in accordance with paragraph 40E-1.603(1)(c), F.A.C.

Specific Authority 373.044, 373.113, 373.171 FS. Law Implemented 373.416, 373.419
FS. History-New 9-3-81, Amended 4-20-94, 10-3-95, 4-14-03.

40E-40.302 Conditions for Issuance of Permits.

In order to qualify for a standard general permit under this chapter, the applicant must
give reasonable assurances that the surface water management system meets the fol-
lowing general conditions:

(1) The surface water management system must meet the criteria specified in Rules
40E-4.301 and 40E-4.302, F.A.C.

(2) The surface water management system must meet the threshold conditions as set
forth in Rule 40E-40.041, F.A.C.

Specific Authority 373.044, 373.113, 373.149, 373.171 FS. Law Implemented 373.046,
373.413, 373.416 FS. History-New 9-3-81, Formerly 16K-4.021(1)(a), (2), 16K-
4.022(1)(a), (b), Amended 12-1-82, 7-26-87, 11-15-92, 4-20-94, 10-3-95.

40E-40.321 Duration of Permits.

Unless revoked or otherwise modified, the duration of a standard general permit autho-
rized pursuant to this chapter is set forth in Rule 40E-4.321, F.A.C.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416, 373.419,
373.426 FS. History-New 9-3-81, Amended 12-1-82, 7-26-87, 4-20-94, 10-3-95.

40E-40.331 Modification of Permits.

A request for modification of an environmental resource standard general permit shall be
made in accordance with this chapter, unless the permit has expired or has been other-
wise revoked or suspended. Requests to modify such permits shall be made:

(1) In accordance with Rules 40E-1.603 and 40E-40.302, F.A.C.; or

(2) By letter in accordance with paragraph 40E-4.331(2)(b), F.A.C.
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Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416(1) FS. His-
tory-New 12-1-82, Amended 4-20-94, 10-3-95.

40E-40.341 District Revocation or Modification of Permits.

The Governing Board may revoke a permit in accordance with the provisions of Chapter
373, F.S., and Rules 40E-1.609 and 28-107.004, F.A.C.

Specific Authority 373.044, 373.113 FS. Law Implemented 120.60(6), 373.429 FS. His-
tory-New 9-3-81, Formerly 16K-4.021(1)(e), 16K-4.022(1)(f), Amended 12-1-82, 10-3-95,
7-2-98.

40E-40.351 Transfer of Permits.

Transfer of permits shall be made in accordance with Rule 40E-4.351, F.A.C.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416(2) FS. His-
tory-New 12-1-82.

40E-40.381 General Conditions.

(1) The standard general permits authorized pursuant to this chapter shall be subject to
the general conditions set forth in Rule 40E-4.381, F.A.C.

(2) In addition to the general conditions referenced in subsection (1), the following shall
apply to standard general permits authorizing incidental site activities:

(a) The permittee shall not construct any works or engage in any land clearing activities
within 50 feet of the landward extent of wetlands or other surface waters on the project
site.

(b) The permittee shall excavate no closer than 200 feet of the landward extent of wet-
lands or other surface waters on the project site, or as otherwise specified in the permit.

(c) The property must be restored to the satisfaction of the District if the individual envi-
ronmental resource permit is denied or the permitted project is otherwise not in accord
with the incidental site activities authorized herein.

(d) Any damage to off-site property which may have been caused by the incidental site
activities herein must be mitigated.

(e) The activities are commenced at the permittee's own risk.

(f) The permittee shall proceed to timely obtain the individual environmental resource
permit.

(3) The standard general permit shall be subject to other reasonable conditions as are
necessary to assure that the permitted works will meet the conditions for issuance in
Rules 40E-4.301 and 40E-4.302, F.A.C.
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Specific Authority 373.044, 373.113, 373.118, 373.171 FS. Law Implemented 373.117,
373.118, 373.413, 373.416, 373.419 FS. History-New 9-3-81, Formerly 16K-4.021(1)(b),
16K-4.022(1)(c), Amended 7-26-87, 4-20-94, 10-3-95, 4-14-03.

40E-40.391 Forms and Instructions.

(1) District forms and instructions have been approved by the Governing Board and are
set forth in Rule 40E-1.659, F.A.C.

(2) Forms and instructions are available at District Service Centers upon request.

Specific Authority 120.53(1), 373.044, 373.113, 373.118 FS. Law Implemented
120.52(16), 120.53(1), 373.085, 373.116, 373.118, 373.103, 373.106, 373.229, 373.413
FS. History-New 10-3-95.

40E-40.407 Permit Application Processing Fees.

There shall be a non-refundable permit application processing fee as specified by sub-
section 40E-1.607(3), F.A.C.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.109 FS. History-New 10-
3-95.
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Chapter 40E-41 Surface Water Management Basin and Related Criteria

[Note: The text on this page and the next four provides a brief overview of the provisions
of Chapter 40E-41, Florida Administrative Code (F.A.C.). The overview text is intended
only to provide a basic understanding of the Chapter, and should not be used in place of
the duly-adopted language or in a manner which is inconsistent with Chapter 40-41,
FA.C.]

A. Part | of the Rule: Western C-9 Basin
1. Justification

The Western Canal 9 Basin has in the past been subject to periods of extensive
flooding during moderate storm events and to severe over-drainage during dry
seasons. The area has not been heavily developed to date, but development
pressure is increasing and it is likely that any new development will create flood-
ing problems in the eastern basin, as well as aggravate the over-drainage and
flooding already existent in the western basin.

In addition to the criteria for surface water management systems already in effect
throughout the District, additional restrictions are necessary in the Western Canal
9 Basin because of the unique water management regime in that area as
described above. This part of the rule will preserve the existing flood protection in
the eastern Canal 9 Basin and will prevent over-drainage of the Western Basin,
while giving a degree of flood protection to the western developments.

2. Specifics

a. The District's Standard General Permit Rule Chapter, 40E-40, is now appli-
cable in the Western Canal 9 Basin.

b. This part of the rule establishes for design purposes the 10-year, 25-year
and 100-year flood frequency elevations as 6.5 feet, 6.8 feet, and 7.3 feet
mean sea level, respectively, in the basin.

C. For diked and pumped systems, the allowable discharge is limited by this
part of the rule to three-fourths of an inch per twenty-four hours and no
pumping is permitted when Canal 9 stages exceed elevation 6.8 feet mean
sea level.

d. All direct connections to Canal 9 must be installed at a discharge elevation
no lower than six inches below average existing ground for the project.
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However, discharge facilities designed to lower the water table temporarily
below these elevations immediately prior to the arrival of a major storm
event are allowed by this rule.

e. This rule restricts the volume encroached by development between aver-
age existing ground surface and elevation 7.0 feet mean sea level to 2.0
feet times the total area of the property. The rule restricts diked areas such
that the area diked must be less than this encroached volume divided by
the difference between average existing ground elevation within the dike
and elevation 5.75 feet mean sea level.

Part Il of the Rule: Kissimmee River Basin
1. Justification

It is anticipated that restoration of the Kissimmee River will be undertaken soon.
Therefore, it is necessary to establish rules for projects within the basin which will
yield designs similar to those which would have been permitted had the Kissim-
mee River Canal (C-38) not been constructed. Although there are already criteria
for surface water management systems in effect throughout the District, there are
enough significant different hydrologic and technical circumstances about the
Kissimmee River Basin area to justify setting the specific standards in this sepa-
rate rule part.

2. Specifics

a. The District's Standard General Permit Rule Chapter, 40E-40, is now appli-
cable in the Kissimmee River Basin.

b. Applications for projects which have any part in the floodplain shall include
a report on the status of the project as a development of regional impact.
The acceptable form of the report shall be either a final approved develop-
ment order, or a binding letter, issued by the Department of Community
Affairs.

C. Allowable discharge shall be based upon the peak post-development dis-
charge rate not exceeding the pre-development rate during a 10-year, 3-
day design storm.

d. No net encroachment into the floodplain will be permitted.

e. Projects within the St. Johns River Water Management District which
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require a permit from this District to drain into the Kissimmee River Basin
shall meet the criteria established in this rule.

f. Except for approved connections to the Kissimmee River, District works or
lands may not be used as part of an applicant's project.

g. No use of District works or lands which might interfere with the Kissimmee
River restoration will be permitted.

h. Any drainage connection to the Kissimmee River must be part of a permit-
ted surface water management system.

Part Ill of the Rule: C-51 Basin
1. Justification

The C-51 Basin experiences more frequent flooding for longer durations than
other areas in the District which discharge into the Central and Southern Florida
Flood Control Project. This rule part is intended to implement the District policy
that it would be contrary to public health, safety and welfare to allow development
to occur which decreases flood protection for the Basin, thereby aggravating a
known flood hazard or condition.

This part of the rule establishes a regulatory framework to govern projects and
systems in the C-51 Basin that directly or indirectly discharge into the C-51 Canal
or significantly affect the C-51 Basin. It specifies criteria with which all develop-
ment in the C-51 Basin must comply to preserve or to ensure minimum water
quality and flood protection. The rule part addresses future development only and
is not intended to alleviate existing flooding problems.

2. Specifics

a. The District's Standard General Permit Rule Chapter, 40E-40, is now appli-
cable in the C-51 Basin.

b. The Basin is divided into parts: the Western C-51 Basin and the Eastern C-
51 Basin.

C. Any project in the C-51 Basin which involves works of the District (District
right of way) must comply with the criteria established in this rule.

d. Allowable discharge shall be based upon the peak post-development dis-
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charge rate not exceeding the peak pre-development rate during a 10-year,
3-day design storm. Pre-development discharges must be determined
using the equation and coefficients established in this rule.

e. Finished building floor elevations must be at least as high as the elevations
established in this rule.

f. No net encroachment of floodplain storage is allowed. Floodplain storage
for a site is established to be the volume of water stored on the site
between the elevation established in this rule for the minimum finished
building floor elevation and the existing site grading. Accommodation must
occur on-site.

g. Any reduction in pre-development soil storage must be accommodated on
the project site.

h. Projects in the Western C-51 Basin shall provide one-half inch of dry reten-
tion/detention as part of the required retention/detention.

Part IV of the Rule: Water Preserve Area Basins in Palm Beach and Broward
Counties

1. Justification

The protection of the lands within and adjacent to the Water Preserve Areas
(WPA'’s) is crucial to the success of Everglades restoration, flood protection, and
water supply enhancement efforts. Because of their hydrological and biological
relationship to the Everglades, the region’s water supply, and other unique natural
areas and resources, the lands within and adjacent to the WPA's require supple-
mental Environmental Resource Permit criteria.

The purpose of these criteria is to protect the current and future functions of aqui-
fer recharge, water storage, flood attenuation, water quality enhancement, and
wildlife habitat provided by lands within and adjacent to the WPA’'s. The purpose
also is to limit seepage from the water conservation areas across the Protective
Levees and ultimately to tide.

2. Specifics

a. All systems proposed within the boundaries of a WPA shall require an indi-
vidual permit.
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Projects within one mile of WPA components or Protective Levees shall
leave in place enough overburden to prevent seepage increases eastward
into surface water bodies.

Excavations within one-quarter mile of WPA components or Protective
Levees shall maintain an overburden thickness of at least three-fourths of
the original overburden.

Excavations between one-quarter and one-half mile from WPA compo-
nents or Protective Levees shall maintain an overburden thickness of at
least half of the original overburden.

Excavations between one-half and one mile from WPA components or Pro-
tective Levees shall maintain an overburden thickness of at least one-quar-
ter of the existing overburden.

Applicants can:

I. provide site-specific information that documents the presence of
sufficient overburden above the production zone of the surficial
aquifer system to demonstrate that proposed excavations will not
cause adverse seepage or hydrologic impacts to WPA's or Water
Conservation Areas; or

. propose an alternative design with site-specific information that
demonstrates that proposed excavations will not cause adverse
seepage or hydrologic impacts to WPA's or Water Conservation
Areas.

Projects within WPA’'s, WPA Basins, or adjacent to the Protective Levees
shall not lower existing water tables.

The water quality treatment volumes required in the Basis of Review shall
be increased by 50% for projects in WPA’'s and WPA Basins.

Wetland dredging and filling in WPA's is restricted. (See rule text for
details.)

The reduced mitigation ratios set forth in the “Melaleuca Rule” sections of

the Basis of Review do not apply in WPA's. (Additional criteria for qualify-
ing for the reduced mitigation ratios are set forth in the rule text.)
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40E-41.011 Policy and Purpose.

The rules in this part establish supplemental Environmental Resource Permit criteria for
specified basins which insure that development within named basins incorporates the
appropriate environmental, water quantity and water quality control measures necessary
to protect the integrity of the public investments in the basin and minimize adverse
impacts to the water resources of the District. Criteria delineated in this chapter are in
addition to criteria specified in Chapter 40E-4, 40E-40 or 40E-400 F.A.C. The criteria,
exemptions and additional requirements specified in this part are not intended to super-
sede or rescind the terms and conditions of any valid Environmental Resource Concep-
tual Approval, Construction or Operation Permit or Surface Water Management
Conceptual Approval, Construction or Operation Permit, or certification order issued pur-
suant to ss. 403.501-.518 and 403.52-.5365 F.S. prior to the effective date of this part. In
addition, the rules establish additional criteria for the named basins which insure that the
use of the District's works or land is consistent with the policies of the District.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.
History—New 9-3-81, Formerly 16K-34.01, Amended 4-11-85, 4-20-94, 10-21-01.

PART | WESTERN C-9 BASIN

40E-41.020 — Scope of Part .

The rules in this part shall apply to projects within the Western C-9 Basin.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS. History
— New 4-11-85.

40E-41.023 — Western Canal 9 Basin Boundary.

The Western Canal 9 Basin is generally depicted in Figure 41-1, and specifically shall
include the area within the following boundaries: In Dade and Broward Counties, Florida,
as follows:

BEGINNING at the Southeast corner of Section 12, Township 52 South, Range 40 East;
Thence, bear Westerly along the Section Lines to the intersection thereof with State
Road No. 25; Thence, Northwesterly and Northerly along State Road No. 25 to the inter-
section thereof with State Road No. 820; Thence, Easterly along State Road No. 820 to
the intersection thereof with the East line of Section 14, Township 51 South, Range 40
East; Thence, Southerly along Section Lines to the Northwest corner of Section 1, Town-
ship 52 South, Range 40 East; Thence, Easterly along the Section Line to the Northeast
corner of said Section 1; Thence, Southerly along the Section Lines to the Southeast cor-
ner of said Section 12 to the POINT OF BEGINNING.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS. History
— New 9-3-81, Formerly 16K-34.02.

40E-41.033 — Implementation.

(1) The effective date of this part is October 2, 1977.

(2) The rules contained in this Chapter will be applied to all new projects which do not
have complete applications, as evidenced by a letter of completeness under Rule 40E-
1.603(9)(a), F.A.C. on the effective date of the rule. An application deemed complete
prior to the effective date of a rule shall be governed by the rule in effect at the time the
application became complete.
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Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.
History — New 9-3-81, Formerly 16K-34.03, Amended 4-20-94.

40E-41.043 — Application of Part I.

All projects located within the Western Canal 9 Basin requiring permits pursuant to Rule
40E-4.041 shall be constructed, altered, operated, maintained and abandoned in accor-
dance with the criteria specified in Rules 40E-4.301, 40E-40.302 and 40E-41.063, F.A.C.
unless specifically exempted in Rules 40E-4.051 or 40E-41.053, F.A.C. The most restric-
tive criteria will be applicable unless the applicant can demonstrate to the District's satis-
faction through accepted methodology that the purpose and intent of this part will be
fulfilled using alternate criteria.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416, 373.426
FS. History — New 9-3-81, Formerly 16K-34.04, Amended 4-20-94.

40E-41.053 — Exemptions.

Projects which have received final approval of construction plans, or equivalent approval,
from local government prior to the effective date of this part are hereby exempt from the
fill encroachment criteria specified in Subsection 40E-41.063(4), F.A.C. All other criteria
specified in Rules 40E-4.301, 40E-40.302 and 40E- 41.063, F.A.C. must be strictly met.
Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.

History — New 9-3-81, Formerly 16K-34.05, Amended 4-20-94.

40E-41.063 — Conditions for Issuance of Permits in the Western Canal 9 Basin.

(1) For design purposes the 100-year, 25-year and 10-year flood frequency elevations
are established as 7.3 feet, 6.8 feet and 6.5 feet mean sea level, respectively.

(2) For systems designed to be pumped from fully diked areas, discharge shall be limited
to three-fourths of an inch per twenty-four hours, or the criteria in Rules 40E-4.301 and
40E-40.302, F.A.C. whichever is more restrictive. In addition, no pumping shall be per-
mitted when Canal 9 stages at pump tailwater exceed the 25-year peak elevation of 6.8
feet mean sea level.

(3) All direct connections to Canal 9 shall be designed to prevent lowering of the ground-
water table below elevation 2.5 feet mean sea level. All indirect connections to Canal 9
shall be designed to prevent lowering of the groundwater table by installing the discharge
facilities at a discharge elevation no lower than six inches below average existing ground
elevation for the project. Nothing in this subsection shall be construed to preclude the
construction and operation of discharge facilities designed to temporarily lower the
groundwater table below these elevations immediately prior to the arrival of a major
storm event.

(4) Fill encroachment criteria

(&) The volume encroached by development between average existing ground surface
and elevation 7.0 feet mean sea level shall not exceed 2.0 feet times the total area of the
property.

(b) For diked areas with on-site retention of runoff, the area diked shall not exceed the
encroachment volume specified in paragraph (a) divided by the difference between aver-
age existing ground elevation within the dike and elevation 5.75 feet mean sea level.
This will require all such projects on land of average elevation less than 3.75 feet mean
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sea level to preserve some area outside of the dikes with no fill. The preserved area shall
be located so as to preserve natural basin flow patterns for lands outside the dikes.

(c) Typical development schemes using these criteria are depicted in Figure 41-2.
Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.
History — New 9-3-81, Formerly 16K-34.06, Amended 4-20-94.

40E-41.091 — Publications, Rules and Interagency Agreements Incorporated by
Reference.

All publications, rules and interagency agreements incorporated by reference are set
forth in Rule 40E-4.091, FA.C.

Specific Authority 120.54(8), 373.044, 373.046, 373.113, 373.171, 373.414,

403.812 FS. Law Implemented 120.54(8), 373.046, 373.403, 373.413, 373.414,
373.416, 373.429 FS. History — New 11-15-92, Amended 1-23-94, 4-20-94, 10-3-95.

PART II KISSIMMEE RIVER BASIN

40E-41.120 — Scope of Part Il.

The rules in this part shall apply to projects within the Kissimmee River Basin.
Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.
History — New 5-1-85.

40E-41.121 — Definitions.

When used in this Part:

(1) "Pre-project" means the hydrologic conditions which existed prior to the construction
of the canal known as C-38.

(2) "Floodplain" means that area depicted on Figure 41-3, Plates 1 through 5. The large
scale originals of these plates are located at the main office of the District.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.

History — New 5-1-85.

40E-41.123 — Kissimmee River Basin Boundary.

The Kissimmee River Basin boundary is generally described in Figure 41-4 and shall
specifically include the area within the following boundaries:

Begin at the intersection of the Southerly right of way line of U.S. 98 (S. R. 700) and the
West line of Section 16, Township 35 South, Range 31 East; Thence, Northerly along
said West line of Section 16 and Section 9, Township 35 South, Range 31 East, to the
Southwest corner of Section 4, Township 35 South, Range 31 East; Thence, Easterly
along the South line of said Section 4 to the Southeast corner of said Section 4; Thence,
Northerly along the East line of said Section 4 to the Southeast corner of Section 33,
Township 34 South, Range 31 East; Thence, Westerly along the South line of said Sec-
tion 33 to the Southwest corner of said Section 33; Thence, Northerly along the section
lines to the Southeast corner of Section 20, Township 34 South, Range 31 East; Thence,
Westerly along the section lines to the Southwest corner of Section 19, Township 34
South, Range 31 East and the range line between Ranges 30 and 31 East; Thence,
Northerly along said range line to the Southeast corner of Section 36, Township 32
South, Range 30 East on the Polk-Highlands County line; Thence, Westerly along said
Polk-Highlands County line, also being the section line to the Southwest corner of said
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Section 36; Thence, Northerly along the section lines to the Southeast corner of Section
11, Township 32 South, Range 30 East; Thence, Westerly along the South line of said
Section 11 to the Southwest corner of said Section 11; Thence, Northerly along the sec-
tion lines to the Southeast corner of Section 34, Township 31 South, Range 30 East;
Thence, Westerly along the South line of said Section 34 to the Southwest corner of said
Section 34; Thence, Northerly along the section lines to the Southeast corner of Section
16, Township 31 South, Range 30 East; Thence, Westerly along the South line of said
Section 16 to the Southwest corner of the East one-half (E 1/2) of said Section 16;
Thence, Northerly along the one-half section lines to the Northwest corner of the West
one-half (W 1/2) of Section 4, Township 31 South, Range 30 East, on the township line
between Townships 30 and 31 South; Thence, Easterly along said township line to the
Northeast corner of the West one-half (W 1/2) of Section 5, Township 31 South, Range
31 East; Thence, Southerly along the one-half section line of said Section 5 to the South-
east corner of said West one-half (W 1/2) of Section 5; Thence, Easterly along the sec-
tion lines to the Southwest corner of Section 4, Township 31 South, Range 32 East;
Thence, Northerly along the West line of said Section 4 to the Northwest corner of said
Section 4 and the township line between Townships 30 and 31 South; Thence, Easterly
along said township line to the Northeast corner of Section 6, Township 31 South, Range
33 East; Thence, Southerly along the East line of said Section 6 to the Northwest corner
of Section 8, Township 31 South, Range 33 East; Thence, Easterly along the North line
of said Section 8, to the Northeast corner of said Section 8; Thence, Southerly along the
section lines to the Northwest corner of Section 28, Township 31 South, Range 33 East;
Thence, Easterly along the North line of said Section 28, Township 31 South, Range 33
East; Thence, Easterly along the North line of said Section 28 to the Northeast corner of
the West one-half (W 1/2) of said Section 28; Thence, Southerly along the one-half sec-
tion line to the Northwest corner of the East one-half (E 1/2) of Section 33, Township 31
South, Range 33 East; Thence, Easterly along the North line of said Section 33 to the
Northeast corner of said Section 33 and the Easterly boundary line of the South Florida
Water Management District; Thence, Southerly along the section lines and the said East-
erly boundary line of the South Florida Water Management District to the Osceola-
Okeechobee County Line and the Southeast corner of Section 33, Township 32 South,
Range 33 East; Thence, Easterly continuing along said Easterly boundary line and said
County Line to the Northwest corner of Section 3, Township 33 South, Range 34 East;
Thence, Southerly along the West line of said Section 3, to the Southwest corner of said
Section 3; Thence, Easterly along the South line of said Section 3 to the Southeast cor-
ner of said Section 3 and the East boundary of the South Florida Water Management
District; Thence, Southerly, continuing along said Easterly boundary line and along the
section lines to the Southeast corner of Section 34, Township 34 South, Range 34 East;
Thence, Easterly, continuing along said Easterly boundary line and the township line
between Townships 34 and 35 South, to the Northeast corner of Section 1, Township 34
South, Range 34 East; Thence, Southerly along the East line of said Section 1 to the
Southeast corner of the North one-half (N 1/2) of said Section 1; Thence, Westerly along
the one-half section line to the Southwest corner of the North one-half (N 1/2) of said
Section 1; Thence, Southerly along the West line of said Section 1 to the Northeast cor-
ner of Section 11, Township 35 South, Range 34 East; Thence, Westerly along the North
line of said Section 11, to the Northeast corner of Section 10, Township 35 South, Range
34 East; Thence, Southerly along the East line of said Section 10 to the Southeast cor-
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ner of the North one-half (N 1/2) of said Section 10; Thence, Westerly along the one-half
section line to the Southwest corner of said North one-half (N 1/2) of Section 10; Thence,
Southerly along the West line of said Section 10 to the Northeast corner of Section 16,
Township 35 South, Range 33 East; Thence, Westerly along the North line of said Sec-
tion 16 to the Northwest corner of the East one-half (E 1/2) of said Section 16; Thence,
Southerly along the one-half section lines to the Southwest corner of the East one-half (E
1/2) of Section 28, Township 35 South, Range 34 East; Thence, Easterly along the sec-
tion lines to the Northeast corner of the West one-half (W 1/2) of Section 34, Township 35
South, Range 34 East; Thence, Southerly along the one-half section lines to the South-
east corner of the West one-half (W 1/2) of Section 3, Township 36 South, Range 34
East; Thence, Westerly along the section lines to the Northeast corner of the West one-
half (W 1/2) of Section 9, Township 36 South, Range 34 East; Thence, Southerly along
the one-half section lines to the Southwest corner of the East one-half (E 1/2) of Section
16, Township 36 South, Range 34 East; Thence, Easterly along the section line to the
Northeast corner of Section 21, Township 36 South, Range 34 East; Thence, Southerly
along the section lines to the Northwest corner of Section 34, Township 36 South, Range
34 East; Thence, Easterly along the North line of said Section 34, to the Northeast corner
of said Section 34; Thence, Southerly along the East line of said Section 34 to the North-
east corner of Section 3, Township 37 South, Range 34 East; Thence, Westerly to the
Northwest corner of the East one-half (E 1/2) of said Section 3; Thence, Southerly along
the one-half section line to the intersection thereof with the Southerly right of way line of
the Seaboard Coast Line Rail Road (The Family Line); Thence, Northwesterly along said
Southerly right of way line to the intersection thereof with the West line of Section 33,
Township 36 South, Range 34 East; Thence, Southerly along the section lines to the
Northeast corner of Section 20, Township 37 South, Range 34 East; Thence, Westerly
along the North line of said Section 20 to the Northwest corner of said Section 20;
Thence, Southerly along the section lines to the intersection thereof with the Southerly
right of way line of South Florida Water Management District's Levee 48 Tieback;
Thence, Westerly along said Southerly right of way line and the Southerly right of way
line of South Florida Water Management District's Canal 41A to the intersection thereof
with the West line of Section 35, Township 37 South, Range 33 East; Thence, Northerly
along the section lines to the intersection thereof with the Southerly right of way line of
State Road 70; Thence, Westerly along said Southerly right of way line of State Road 70
to the intersection thereof with the West line of Section 29, Township 37 South, Range 33
East; Thence, Northerly along the section lines to the Southeast corner of Section 7,
Township 37 South, Range 33 East; Thence, Westerly along the South line of said Sec-
tion 7 to the Southwest corner of the East one-half (E 1/2) of said Section 7; Thence,
Northerly along the one-half section line of said Section 7 to the Northwest corner of said
East one-half (E 1/2) of Section 7; Thence, Westerly along the section lines to the South-
west corner of the East one-half (E 1/2) of Section 1, Township 37 South, Range 32 East;
Thence, Northerly along the one-half section line of said Section 1 to the Northwest cor-
ner of the East one-half (E 1/2) of said Section 1; Thence, Westerly along the North line
of said Section 1 to the Northwest corner of said Section 1; Thence, Northerly along the
section lines to the Southeast corner of Section 14, Township 36 South, Range 32 East;
Thence, Westerly along the section lines to the Southwest corner of the East one-half (E
1/2) of Section 17, Township 36 South, Range 32 East; Thence, Northerly along the one-
half section lines to the Southeast corner of the Northwest one-quarter (NW 1/4) of Sec-
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tion 8, Township 36 South, Range 32 East; Thence, Westerly along the South line of said
Northwest one-quarter (NW 1/4) of Section 8 and the South line of the North onehalf (N
1/2) of Section 7, Township 36 South, Range 32 East to the Southwest corner of said
North one-half (N 1/2) of Section 7 and the range line between Ranges 31 and 32 East;
Thence, Northerly along said range line to the Northeast corner of Section 1, Township
36 South, Range 31 East and the Township line between Township lines 35 and 36
South; Thence, Westerly along said township line to the Southwest corner of Section 36,
Township 35 South, Range 31 East; Thence, Northerly along the West line of said Sec-
tion 36 to the Southeast corner of Section 26, Township 35 South, Range 31 East;
Thence, Westerly to the Southwest corner of said Section 26; Thence, Northerly along
the section lines to the intersection thereof with the Southerly right of way line of U.S. 98
(S.R. 700); Thence, Westerly along said Southerly right of way line to the West line of
Section 16, Township 35 South, Range 31 East and the POINT OF BEGINNING.
Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.

History — New 5-1-85.

40E-41.133 — Implementation.

The effective date of this part is May 1, 1985.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.
History — New 5-1-85.

40E-41.143 — Application of Part II.

(1) All projects located within the Kissimmee River Basin requiring permits pursuant to
Rule 40E-4.041, F.A.C. shall be constructed, altered, operated, maintained and aban-
doned in accordance with the criteria specified in Rules 40E-4.301, 40E-40.302 and 40E-
41.163, F.A.C. unless specifically exempted by section 373.406, Florida Statutes.

(2) The criteria set forth in Rule 40E-41.163 shall be considered more restrictive than that
set forth in Rule 40E-4.301 and 40E-40.302, F.A.C. The most restrictive criteria will be
applicable unless the applicant can demonstrate through accepted scientific and techni-
cal methodology that the purpose and intent of this part will be fulfilled by the use of alter-
nate criteria.

(3) All projects located within the Kissimmee River Basin requiring permits pursuant to
Rules 40E-6.041 and 40E-6.331 shall comply with the criteria set forth in Rules 40E-
6.301 and 40E-41.165.

(4) The criteria set forth in Rule 40E-41.165 shall be considered more restrictive than that
set forth in Rule 40E-6.301. The most restrictive criteria will be applicable.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.086, 373.413,
373.416 FS. History — New 5-1-85, Amended 4-20-94.

40E-41.160 — Content of Application.

All projects located within the Kissimmee River Basin requiring permits pursuant to Rule
40E-4.041, F.A.C. shall submit the information specified by Rule 40E- 4.101 or 40E-
40.112, F.A.C. as appropriate, and the following information:

(1) For projects wholly or partially within the floodplain the status of the project as a
development of regional impact must be indicated by a final approved development order
or a binding letter issued by the Department of Community Affairs.
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(2) For projects requiring a permit under Chapter 40E-6, F.A.C., the applicant shall sub-
mit all information required under Rule 40E-6.101, F.A.C.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.
History — New 5-1-85, Amended 4-20-94.

40E-41.163 — Conditions for Issuance of Surface Water Management Permits in

the Kissimmee River Basin.

(1) Allowable discharge for projects within the Kissimmee River Basin shall be based
upon the post-development discharge rate not exceeding the pre-project development
discharge rate during a design storm of a 10 year, 3 day duration.

(2) No net encroachment into the floodplain will be allowed. Any water storage volume
removed from the floodplain must be accommodated by an equal volume of open stor-
age compensation.

(3) Projects within the St. Johns River Water Management District which require a permit
from the South Florida Water Management District to drain into the Kissimmee River
Basin shall comply with the criteria set forth in this part.

(4) Other than an approved drainage connection to the Kissimmee River, the district
works or land may not be utilized as part of the applicant's project.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.413, 373.416
FS. History — New 5-1-85.

40E-41.165 — Conditions for Issuance of Right of Way Permits in the Kissimmee

River Basin.

(1) Use of the district's works or lands which may interfere with the proposed Kissimmee
River restoration shall not be allowed.

(2) Any drainage connection to the Kissimmee River must be part of a surface water
management system approved under Rule 40E-41.163.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.086, 373.413
FS. History — New 5-1-85.

PART IIl C-51 BASIN

40E-41.220 — Scope and Policy of Part IlI.

The rules in this part shall apply to new construction in the C-51 Basin.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.413, 373.416
FS. History — New 5-13-87.

40E-41.221 — Definitions.

When used in this Part:

(1) "Basin" means the C-51 Basin as legally described in Florida Administrative Code
Rule 40E-41.223, (Basin Boundary) and as depicted on Figure 41-5.

(2) "Western C-51 Basin" means that portion of the C-51 Basin west of State Road
Seven as depicted on Figure 41-6 and described in Florida Administrative Code Rule
40E-41.223(1), (Western Basin Boundary).
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(3) "Eastern C-51 Basin" means that portion of the C-51 Basin east and west of State
Road Seven as depicted on Figure 41-7 and described in Florida Administrative Code
Rule 40E-41.223(2), (Eastern Basin Boundary).

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.413, 373.416
FS. History — New 5-15-87.

40E-41.223 — C-51 Basin Boundary.

The C-51 Basin is generally depicted in Figures 41-5, 41-6 and 41-7 and specifically
includes land described below.

(1) Western C-51 Basin Boundary. Begin at the intersection of S. R. 80 (Southern Blvd.)
and S. R. 7 (U. S. Highway No. 441) in Section 36, Township 43 South, Range 41 East;
thence, westerly along S. R. 80 1000 feet; thence, southerly along a line 1000 feet west
of and parallel with S. R. 7 to the north line of Section 1, Township 44 South, Range 41
East; thence, westerly along the north line of Section 1, Township 44 South, Range 41
East to the east line of Section 2, Township 44 South, Range 41 East; thence, southerly
along the east line of Sections 2, 11 and 14, Township 44 South, Range 41 East to the
southeast (SE) corner of said Section 14; thence, westerly along the south line of Sec-
tions 14, 15, 16, 17 and 18, Township 44 South, Range 41 East to the range line
between Ranges 40 and 41 East; thence, southerly along said range line to the intersec-
tion thereof with South Florida Water Management District's Levee 40; thence, north-
westerly and northerly along said Levee 40 and along Levee 8 to the south line of
Section 21, Township 43 South, Range 40 East; thence, easterly along the south line of
Sections 21 and 22, Township 43 South, Range 40 East to the southeast (SE) corner of
said Section 22; thence, northerly along the east line of said Section 22 to the northeast
(NE) corner of said Section 22; thence, westerly along the south line of Section 15,
Township 43 South, Range 40 East to the southwest (SW) corner of said Section 15;
thence, northerly along the west line of Sections 15 and 10, Township 43 South, Range
40 East to the intersection thereof with the "M" Canal of the City of West Palm Beach;
thence, northerly, northeasterly and easterly along said "M" Canal to the range line
between Ranges 41 and 42 East; thence, southerly along said range line to the south-
west (SW) corner of Section 19, Township 43 South, Range 42 East; thence, southerly
along S.R. 7 to the Point of Beginning.

(2) Eastern C-51 Basin Boundary.

(a) Begin at the intersection of the Florida East Coast Railway and SR 802 (Lake Worth
Road) in Section 21, Township 44 South, Range 43 East; thence, Westerly along SR 802
to SR 7 (U. S. Highway No. 441); thence, North along the East line of Section 25, Town-
ship 44 South, Range 41 East to the Northeast (NE) corner of said Section 25; thence,
Westerly along the North line of said Section 25 to the Southwest (SW) corner of Section
24, Township 44 South, Range 41 East; thence, North along the west line of Sections 24,
13, 12, and 1, Township 44 South, Range 41 East to the Northwest (NW) corner of said
Section 1; thence, Easterly along the North line of said Section 1 to a line that is 1,000
feet west of and parallel with the East line of Section 36, Township 43 South, Range 41
East; thence, North along said line to the intersection thereof with Canal 51; thence,
Easterly along Canal 51 to SR 7; thence, North along SR 7 to the Southwest (SW) corner
of Section 19, Township 43 South, Range 42 East; thence, North along the West line of
said Section 19 to the Northwest (NW) corner of said Section 19; thence, Easterly along
the North line of said Section 19 and the North line of Section 20, Township 43 South,
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Range 42 East to the Southwest (SW) corner of Section 16, Township 43 South, Range
42 East; thence, Northerly along the West line of said Section 16 to the Northwest (NW)
corner of said Section 16; thence, Easterly along the North line of said Section 16 to the
Southwest (SW) corner of Section 10, Township 43 South, Range 42 East; thence,
Northerly along the West line of said Section 10 to the Northwest (NW) corner of said
Section 10; thence, Easterly along the North line of said Section 10 to Florida's Turnpike;
thence, Southerly along Florida's Turnpike to the North line of Section 23, Township 43
South, Range 42 East; thence, Easterly along the North line of said Section 23 to the
Northeast (NE) corner of said Section 23; thence, Southerly along the East line of said
Section 23 to SR 704 (Okeechobee Road); thence, Easterly along SR 704 to Palm
Beach Lakes Boulevard; thence, Northeasterly along Palm Beach Lakes Boulevard to
Interstate 95; thence, Southeasterly along 1-95 to Congress Avenue; thence, Northeast-
erly along Congress Avenue to the North line of Section 20, Township 43 South, Range
43 East; thence, Easterly along the North line of said Section 20 to the Westerly bank of
the canal connecting Clear Lake and Lake Mangonia; thence, Northerly, Easterly, South-
erly, and Westerly along the shore of Lake Mangonia to the Easterly bank of said canal to
the Northerly shore of Clear Lake; thence, Easterly and Southerly along the shore of
Clear Lake to the Westerly extension of First Street; thence, Easterly along said exten-
sion and along First Street to the Florida East Coast Railway; thence, Southerly along
the Florida East Coast Railway to the Point of Beginning.

(b) And Begin at the Northeast (NE) corner of Section 36, Township 44 South, Range 41
East on SR 7; thence Southerly along SR 7 to the Southeast (SE) corner of Section 24,
Township 45 South, Range 41 East; thence, Westerly along the South line of said Sec-
tion 24, and the east one-half of Section 23, Township 45 South, Range 41 East to the
intersection thereof with South Florida Water Management District's Levee 40; thence,
Northwesterly along said Levee 40 to the Southwest (SW) corner of Section 33, Town-
ship 44 South, Range 41 East; thence, Easterly along the South line of said Section 33
and the South line of Section 34; Township 44 South, Range 41 East to the Southwest
(SW) corner of Section 35, Township 44 South, Range 41 East; thence, North along the
West line of said Section 35 to the Northwest (NW) corner of said Section 35; thence,
Easterly along the North line of said Section 35 and the North line of Section 36, Town-
ship 44 South, Range 41 East to the Northeast (NE) corner of said Section 36 and the
POINT OF BEGINNING.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.413, 373.416
FS. History — New 5-15-87.

40E-41.233 — Implementation.

The effective date of this part is May 15, 1987.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.413, 373.416
FS. History — New 5-15-87.

40E-41.243 — Application of Part Il1.

(1) All projects located within the C-51 Basin which propose to discharge directly or indi-
rectly into C-51 Canal or which are connected directly or indirectly in the C- 51 Basin and
which require permits pursuant to Rule 40E-4.041, F.A.C. or this Part shall be con-
structed, altered, operated, maintained and abandoned in accordance with the criteria
specified in Rules 40E-4.301, or 40E-40.302, F.A.C. (Surface Water Management, Con-
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ditions for Issuance of a Permit) and 40E- 41.263, F.A.C., (Conditions for Issuance of
Surface Water Management Permits in the C-51 Basin) unless specifically exempted by
Rule 40E-4.051, F.A.C. (Surface Water Management, Exemptions).

(2) The criteria in Florida Administrative Code Rule 40E-41.263, (Conditions for Issuance
of Surface Water Management Permits in the C-51 Basin), shall apply unless the appli-
cant can demonstrate through accepted scientific and technical methodology that the
purpose and intent of this rule chapter is fulfilled by the use of alternate criteria.

(3) All projects located within the C-51 Basin requiring permits pursuant to Florida Admin-
istrative Code Rules 40E-6.041, (Works of the District, Consent Required), and 40E-
6.331 (Works of the District, Modification of Permits), shall comply with the criteria set
forth in Florida Administrative Code Rules 40E-6.301, (Works of the District, Conditions
for Issuance of Permits), and 40E-41.265, (Conditions for Issuance of Right-of-Way Per-
mits in the C-51 Basin).

(4) The criteria in Florida Administrative Code Rule 40E-41.265, (Conditions for Issuance
of Right-of-Way Permits in the C-51 Basin), shall apply unless the applicant can demon-
strate through accepted scientific and technical methodology that the purpose and intent
of this rule chapter is fulfilled by the use of alternate criteria.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.086, 373.413,
373.416 FS. History — New 5-15-87, Amended 4-20-94.

40E-41.260 — Content of Application.

(1) All projects located within the C-51 Basin which require a permit from the District shall
submit detailed plans showing the existing topography and proposed finished grading
and detailed design calculations which demonstrate the proposed project's effect on net
storage from the Basin for events up to and including the 100 year frequency event.

(2) In addition all projects in the C-51 Basin which require permits pursuant to Rule 40E-
4.041, FA.C., (Surface Water Management, Permits Required), shall submit the informa-
tion specified by Rules 40E-4.101 or 40E-40.112, FA.C., (Surface Water Management,
Content of Application), and all projects located in the C-51 Basin which require a permit
pursuant to Rule 40E-6.041, F.A.C., (Works of the District, Consent Required), shall sub-
mit the information required under Rule 40E-6.101, F.A.C., (Works of the District, Con-
tent of Application).

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.413, 373.416
FS. History — New 5-15-87, Amended 4-20-94.

40E-41.263 — Conditions for Issuance of Surface Water Management Permits in

the C-51 Basin.

The following criteria shall apply:

(2)(a) The allowable discharge shall be based upon the post development discharge rate
not exceeding the pre-development discharge rate during a design storm of a 10-year 3-
day duration as depicted on Figure 41-8. Predevelopment discharge rate shall be calcu-
lated by the formula:

Q =C sub e X A/640

Where

Q = allowable flow in cubic feet per second (cfs);

A = Project size in acres;

C sub e = discharge coefficient under existing/present conditions
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(b) This criteria is not intended to limit inflows to the C-51 canal to the rates specified in
subsection (a) above during non-flood conditions. Discharge capacity up to 27 cfs during
non-flood conditions shall be considered on a case-by-case basis pursuant to the criteria
in Rule 40E-4.091(1)(a), Florida Administrative Code, (Basis of Review) and Rule 40E-
4.301, Florida Administrative Code, (Conditions for Issuance).

(2) Finished building floor elevations shall be above the most restrictive of the following:
(a) the 1 in 100 year storm elevations as determined by peak flood stage of the C-51
Basin as depicted on the attached Figure 41-9,

(b) the Federal Flood Insurance Rate Map, or

(c) the on-site stage created by a 100-year 3-day storm event assuming no offsite dis-
charge.

(3) No net encroachment into the floodplain shall be allowed. Any water storage volume
removed from the floodplain must be accommodated by an equal volume of open stor-
age compensation. Water storage volume shall be computed by utilizing Figure 41-9. For
the purposes of this part, the minimum volume of water which must be accommodated
on site shall be that quantity equal to the volume stored below the level shown on Figure
41-9 and above the existing grades. Compensation for any reduction in soil storage also
shall be accommodated on site.

(4) All criteria in the Basis of Review which is incorporated and adopted by Florida
Administrative Code Rule 40E-4.091, (Surface Water Management, Publications Incor-
porated by Reference).

(5) Projects located within the Western C-51 Basin described in Florida Administrative
Code Rule 40E-41.223, (Western C-51 Basin Boundary), shall provide one half inch of
dry retention/detention pretreatment as part of the required retention/detention.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.413, 373.416
FS. History — New 5-15-87.

40E-41.265 — Conditions for Issuance of Right-of-Way Permits in the C-51

Basin.

Any drainage connection to C-51 within the C-51 Basin must be part of a surface water
management system approved under Florida Administrative Code Rule 40E-41.263,
(Conditions for Issuance of Surface Water Management Permits in the C-51 Basin).
Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.086 FS.

History — New 5-15-87.

PART IV WATER PRESERVE AREA BASINS IN PALM BEACH & BROWARD COUN-
TIES

40E-41.320 — Scope, Policy, and Implementation of Part IV.

The purpose of these rules is to protect areas that are necessary for water supply, water
storage, water quality improvement, and ecological restoration. Further, it is an objective
of the District to reduce the loss of groundwater through seepage or discharge to coastal
receiving waters. The protection of lands within and adjacent to the Water Preserve
Areas is crucial to the success of Everglades restoration, flood protection and water sup-
ply enhancement efforts. Because of their hydrological and biological relationships to the
Everglades, the region’s water supply and other unique natural areas and resources, the
lands within and adjacent to the Water Preserve Area require supplemental Environmen-
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tal Resource Permit criteria. The purpose of such criteria is to protect the current and
future functions of aquifer recharge, water storage, flood attenuation, water quality
enhancement and wildlife habitat provided by lands within and adjacent to the Water Pre-
serve Area. The purpose of this rule is also to limit seepage from the water conservation
areas across the protective levees and ultimately to tide.

Specific Authority 373.044, 373.113, 373.114 FS. Law Implemented 373.413, 373.416,
373.4592 FS. History — New 10-21-01.

40E-41.321— Definitions.

(1) “Water Preserve Area ” or “WPA” means: those component areas identified in Figures
1,2,3,4,5and 6.

(2) “Water Preserve Area Basin” or “WPAB” means: the WPA and all or a portion of those
drainage basins located adjacent to, or planned to discharge into, the WPA as identified
in Figures 1, 2, 3, 4,5 and 6.

(3) “Protective Levees” means: for the purposes of this rule, those portions of levees L-
33, L-35, L-35A, L-36, L-37, L-38 and L-40 adjacent to Water Conservation Areas 1, 2A,
2B, 3A and 3B as identified in Figure 3.

(4) “Overburden” means: for the purposes of this rule, the layer of existing natural soll
material as shown in Figures 1, 2, 4, 5 and 6.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.085, 373.413, 373.416
FS. History — New 10-21-01.

40E-41.323 — Water Preserve Area & Water Preserve Area Basin Boundaries. (1) The
WPA boundaries are shown in Figures 1, 2, 3, 4, 5 and 6.
(2) The WPAB includes all or a portion of the following drainage basins as shown in Fig-
ures 1,2, 3, 4,5, and 6.
(a) Palm Beach County: Acme Basin B
C-51 East (west of SR 7)
C-16 (west of the Florida Turnpike)
C-15 (west of the Florida Turnpike)
Hillsboro Canal (west of the Florida Turnpike)
(b) Broward County: C-11 West
C-9 West
Hillsboro Canal (west of the Florida Turnpike)
Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.
History — New 10-21-01.

40E-41.333 — Implementation.

(1) The effective date of this part is 10/21/01.

(2) The rules contained in this part will be applied to all projects which do not have com-
plete applications, as evidenced by a letter of completeness under Rule 40E- 1.603(1)(a)
F.A.C., on the effective date of the rule. An application deemed complete prior to the
effective date of a rule shall be governed by the rule in effect at the time the application
became complete.

(3) Permit applications submitted pursuant to a valid conceptual approval shall be evalu-
ated in accordance with Rule 40E-4.305 F.A.C. (Conceptual Approvals).
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Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.
History — New 10-21-01.

40E-41.343 — Application of Part IV.

All projects located within the WPA, WPAB, or adjacent to the Protective Levees which
require permits pursuant to Rule 40E-4.041, F.A.C. shall be constructed, altered, oper-
ated, maintained and abandoned in accordance with the criteria specified in Rules 40E-
4301 and 40E-4.302, or Rule 40E-40.302, F.A.C., as applicable, (Environmental
Resource Permits Conditions for Issuance) and 40E-41.363 (Conditions for Issuance of
Environmental Resource Permits and Surface Water Management Permits in the Water
Preserve Area, Water Preserve Area Basin, or Adjacent to the Protective Levees).
Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.

History — New 10-21-01.

40E-41.360 — Permit Thresholds.

All systems proposed within the boundaries of the WPA shall require an individual
permit.

Specific Authority 373.044, 373.113 FS. Law Implemented 373.413, 373.416 FS.

History — New 10-21-01.

40E-41.363 — Conditions for Issuance of Environmental Resource Permits and Surface
Water Management Permits in the Water Preserve Area, Water Preserve Area Basin, or
Adjacent to the Protective Levees.

(1) In order to obtain a permit under this part, an applicant must provide reasonable
assurance that the proposed activities will meet the requirements of this section; not be
harmful to the water resources; and be consistent with the purposes and objectives set
forth in Rule 40E-41.320, FA.C.

(2) Projects located within one mile of existing or proposed WPA components, or the Pro-
tective Levees, shall leave sufficient overburden in place to prevent seepage increases
eastward into surface water bodies, such as surface water management lakes, canals,
ditches or ponds, in accordance with the following design criteria:

(a) Proposed excavations located within one-quarter mile of the existing or proposed
WPA components or the Protective Levees shall maintain an overburden thickness of at
least three-quarters of the existing overburden.

(b) Proposed excavations located from one-quarter mile to one-half mile from existing or
proposed WPA components or the Protective Levees shall maintain an overburden thick-
ness of at least half of the existing overburden.

(c) Proposed excavations located from one-half mile to one-mile from existing or
proposed WPA components or the Protective Levees shall maintain an overburden thick-
ness of at least one-quarter of the existing overburden.

(d) Figures 1, 2, 4, 5 and 6 show the thickness of existing overburden within the WPA,
WPAB and adjacent to the Protective Levees.
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