
PROJECT COOPERATION AGREEMENT 

BETWEEN 

THE DEPA..~TMENT OF THE ARJ.'1Y 

AND 

SOUTH FLORIDA WATER MANAGEMENT DISTRICT 

FOR CONSTRUCTION OF THE 

KISSIMMEE RIVER, FLORIDA, PROJECT 

THIS AGREEMENT is entered intc this 2-z.. day of 00. .... <..-"- _, 
199~, by and between the DEP~~TMENT OF THE k~ (hereinafter the 
"Government"), 2.cting by and through the Assistant Secretary of 
the Ar:ny (Civil Works), and the SOUTH FLORIDA WATER MANAGEMENT 
DISTR=CT (hereinafter the "Local Sponsor"), acting by and through 
its Governing Board. 

WITI';SSSETH, THAT: .' 

W:--iEl:;:'EAS, COGS ;..r;.lction of the Kissimmee River Restorc.'i.tion 
Proj ect a:"l:..4 'the KissirnIT'.~:C:: Ri var Headwaters Revitalization T< .. -oj € ~t 
w::::-e auttorized by Section 101(8) of the Water Resources 
Development _~ct of :!.992 and by Seerior:. 46 of the Water Re30u't~es 
Development ],ct of 1988, respectively, and have been subse<I,-"enc:ly 
combined into the single project called the Kissirrunee River, 
Florida, Pro~ect, located in south-central Florida and borde~ed 
by Lake Ol-:8(:U:obee to tht::' South and approaching the City of 
Orla~do to th~ North: 

W:--iEREAS, the Government and the Local SponsQr desire to enter 
into a project Cooperation Agreement for construction of the 
Kissimmee River, Florida Project (hereinafter the "Project" and 
defined in Articl-:! I.a. of this Agreement); - . 

WHEREAS, tile Conference Report, House Report 103 - 305, which 
accompanied the Fiscal Year 1994 Appropriations Act (Public Law 
103-126) provided guida~ce to execute a single Project 
Cooperation Agreement for this Project in advance of a Report 
being completed and approved for the Kissimnee Headwaters 
Revitalization Project; 

WHEREAS, Section 101 of the Water Resources Development Act 
of 1992, Public Law 102-580, specifies the cost-sharing 
requirements applicable to the Project; 

W:~EREAS, Section 221 of the Flood Control Act of 1970, Public 
Law 91-611, as amended, provides that the construction of any 
water resources proj eet by the Secretary of the Army shall not be 

ad. u..1'l.til each non- Federal interest has entered into a 
agreement to furnish its required cooperation for the/ ,/ 
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WHEREAS, the Government and the Local Sponsor have the legal 
authority and capability to perform as hereinafter set forth and 
intend to cooperate in the cost-sharing and financing of the 
construction of the Project in accordance with the terms of this 
Agreement. 

NOW, THEREFORE, the Government and the Local Sponsor agree as 
follows: 

ARTICLE I - DEFINITIONS AND GENERAL PROVISIONS 

For purposes of this Agreement: 

ie.' ~ .'-" a. The term "Proj ect" shall mean the construction of the 
, > ""f' Kissimmee River Restoration which includes approximately 22 miles 

"- of contiguous backfilling of the middle portion of the 
channelized Kissimmee River as generally described in the Report 
of the Chief of Engineers, dated March 17, 1992 and 'approved by 
Secretary of the Army, on April 3, 1992 and construction of the 
Headwaters Revitalization Project as generally described in a 
report to be prepared and approved by the Chief of Engineers. 

~I (Not included within this definition are the partial filling of 
;; :-'!~ ( ~C)C:!.S A & B ~ .thE? ___ w~J,J;_lIlQqificatiQ~§,~ny()?~~,~" cud tl~e backfill ing , 

'--l.n Pool E . .--.- , ' -

I,,,·' -

... .-

, 

b. The term "total project COdts" shall mean all costs 
incurred by the ~ocal Sponsor and the Government directly related 
to ronstruction of the Project. Such costs shall'iIlclude, but 
not necessarily be limited to: all continuing plqnning and 
engineering costs incurred after October 1, 1985;~ all advanced 
engineering and design (~")sts; all preC"onstruc-tion engineering and 
design costs; engineering and design costs during construction; 
actual construction costs, including the costs of const:ructing, 
=elocating or modifying existing railroa~ bridge~ and approaches 
thereto; supervision and administration G,osts; :t'osts of contract 
dispute settlements or awards; the value of lands, easements, and 
rights-of-way, including suitable borrow and dredged or excavated 
material disposal areas, and the value of relocations, as may be 
required for the construction, operation, and maintenance of the 
Project; and the cost of investigations to identify the existence 
of hazardous substances as identified in Article XVIII.a.; but 
shall not include any costs for operation, maintenance, repair, 
replacement, or rehabilitation or increased costs for 
betterments. 

c. The term "period of construction" shall mean the time 
from the advertisement of the first construction contract ,to the 
time the Government certifies in writing to the J,ocal Sponsor 
that construction of the Project is complete. The Government 
shall furnish to the Local Sponsor copies of the Government's 
Written Notice of Acceptance of Completed Work furnished to the 
contractor(s) for all contracts for the Project. 
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d. The term "highway" shall mean any highway, thoroughfare, 
roadway, street, or other public road or way. 

e. The term "relocations" shall mean the preparation of 
plans and specifications for, and the accomplishment of all, 
alterations, modifications, lowering or raising in place, and/or 
new construction related to, but not limited to, existing: 
railroads (excluding existing railroad bridges and approaches 
thereto), highways, and other bridges, pipelines, public 
utilities (such as municipal water and sanitary sewer lines, 
telephone lines, and storm drains), aerial utilities, cemeteries, 
and other facilities, structures, and improvements determined by 
the Government to be necessary for the construction, operation 
and maintenance of the Project. 

f. The term "fiscal year" shall mean one fiscal year of the 
Government. The Government fiscal year begins on October 1 and 
ends on September 30. 

g. The term "functional portion of the Project" shall mean a 
completed portion of the Project as determined by the Government 
in writing to be suitable for tender to the Local Sponsor to 
operate and maintain in advance of comp18tion of the entire 
ProjPct. To be suitable for t;.ender, trhe Government. in 
cOl-,sultation with the Local Sponsor, must determine that the 
co:npleted portion of the Proj ect can function independently and 
Zor a useful purpose, although the balance of th~ Project is not 
complete. 

h. The term "betterment" shall r,1ean the design and 
construction of a Project feature accomplished on behalf of, or 
at the request of, the Local Sponsor in accordance with standards 
which exceed the standards which the Government would otherwise 
apply for accomplishing the design and construction of the 
!?roj:=ct. 

.' 
i. The term "in-kind services" shall mean 

engineering and design services that the Local 
performed or may perform at the request of t11e 

..:0:.; 

Pl."oj ect 
Sponsor has 
Government. 

ARTICLE II - OBLIGATIONS OF THE GOVERNMENT AND LOCAL SPONSOR 

a. The Government, subject to receiving funds appropriated 
by the Congress of the United States and using funds provided by 
the Local Sponsor, shall expeditiously construct the Project 
(including construction, modification, or relocation of existing 
railroad bridges and approaches thereto), applying those 
procedures usually followed or applied in Federal projects, 
pursuant to Federal laws, regulations, and policies. The Local 
Sponsor shall be afforded the opportunity to review and comment 
on all contracts, including relevant plans and specifications, 
prior to the issuance of invitations for bids. The Government 
shall not issue the solicitation for the first construction 
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contract until the Local Sponsor has confirmed in writing its 
willingness to proceed with the Project. To the extent possible, 
the Local Sponsor thereafter also will be afforded the 
opportunity to review and comment on all modifications and change 
orders prior to the issuance to the contractor of a Notice to 
Proceed. In those cases where providing notice to the Local 
Sponsor of the required contract modifications or change orders 
is not possible prior to issuance of Notice to Proceed, such 
notification will be provided after the fact at the earliest date 
possible. The Government will, in good faith, consider the 
comments of the Local Sponsor, but award of contracts, 
modifications or change orders, and performance of all work on 
the Project (whether the work is performed under contract or by 
Government personnel), shall be exclusively within the control of 
the Government. 

b. After the Government determines, in consultation with the 
Local Sponsor, that the Project or a functional portion of the 
Project is complete, and notifies the Local Sponsor in writing of 
such determination, the Government shall turn the Project or 
functional portion of the Project over to the Local Sponsor, 
which shall accept the Project or functional portion of the 
Project and be solely responsible for operating, maintaining, 
repairing, replacing, and rehabilitati;ng the Project or 
functional portion of the Project in accordance with Article VIII 
hereof. 

c. The Loca: Sponsor shall contribute 50 perGent of total 
project costs in accordance with the provisions of this 
paragraph. 

1. As further specified in Article III hen:of, the Local 
Sponsor shall provide all lands, easements, and rig.ilts - of -way, 
including suita~le borrow and dredged or excavated disposal 
areas, a.nd perfOrlli all relocacions determined by the GOvernment 
to be necessary for construction, operati~n, and,maintenance of 
the Project. 

- 2. The Government has determined tha,t the Local Sponsor 
shall receive credi t for the following irt-:Kind services completed 
or initiated prior to the execution of this Agreement: 

(a) 
(b) 
(c) 
(d) 

,_~ __ ,_{e) 
(f) 

2-D model development 
Chandler Slough Backwater Study 
Dissolved oxygen model development 
Rights-of-entry for PED field work 
The test fill permit 
Residential impact evaluation 

Furthermore, the Government may request the Local Sponsor to 
provide some or all of the following in-kind services and grant 
credit therefor: 

3/Z2/94 ~o 
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( a) 

(b) 
(c) 

( d) 
(e) 

Seven Mile and Pine Island Sloughs Backwater 
Study 
Remaining Tributary Backwater Studies 
SFWMD staff modeling support for UKI,SS and 2-D 
model utilization --,.'. 
SFWMD staff support for Upper Basin Study 

, ",,/': SFWMD staff support for the restoration ;./ ' 
evaluation component in accordance with the' ' 
feasibility report 

The affording of such credit shall be subject to an inspection as 
appropriate by the Government to verify that the work was 
accomplished in a satisfactory manner and is suitable for <, 
inclusion in the Proj ect. The actual amount of credit shall be ' ;'­
subject to an audit to determine reasonableness, allocability, ,:/ I,' 

and allowability of costs in accordance with Article XI. -

3. If the value of the contributions provided under 
paragraphs c.l. and c.2. of this Article is less than 50 percent 
of total projects costs, the Local Sponsor shall provide, during 
the period of construction, additional cash contributions in the 
amount necessary to make the Local Sponsor's contribution equal 
to 50 percent of t0tal project costs. 

4. If the value of th'e contributions provid~d under 
paragraphs ~.l. and c.2. of this Article exceed 50 percent of. the 
total project: costs, the GJvernment shall, subject to the 
availabilit.y of funds, reimburse the Local Sponsor for that 
portion of the value of lands, easemer.ts, rights-of-way, and 
dredged or excavated material disposal areas, and relocations and 
in-kind services provided by the Local Sponsor in accordance wi~h 
paragraph c.2., which exceed 50 percent of the total project 
cost. Alternatt~ly, and at the sole discretion of the Government, 
the Government m~y at no cost to the Local Sponsor provide any 
remaining lands, c2semen~s, rig~ts-of-w~y, relocations, and 
dredged or excavated material disposal areas required for the 
construction operation, and maintenance of the P~oject in excess 
of 50 percent of the total project costs. 

d: The Local Sponsor may request the ~overnment to acquire 
lands, easements, or rights-of-way, or perform relocations on 
behalf of the Local Sponsor. Such services as the Government may 
elect to provide, shall be performed in accordance with terms or 
conditions of separate agreements and all such work shall be paid 
for by the Local Sponsor in advance of the Government incurring 
any financial obligation therefor, in accordance with Article VI. 

e. The Local Sponsor may request the Government to 
accomplish betterments. The Local Sponsor will be solely 
responsible for any increase in costs resulting from the 
betterments and all such increased costs will be paid by the 
Local Sponsor in advance of the Government incurring any 
financial obligation therefor, in accordance with Article VI. 

1/ZZ/tf4-
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f. No Federal funds may be used to meet the Local Sponsor's 
share of total project costs under this Agreemenc unless the 
expenditure of such funds is expressly authorized by statute as 
verified in writing by the Federal granting agency. 

g. The Local Sponsor agrees to participate in and comply 
with applicable Federal flood plain management and flood 
insurance programs. 

h. The Local Sponsor shall publicize flood plain informatiol! 
in the area concerned and shall provide this information to 
zoning and other regulatory agencies for their use in preventing 
unwise future development in the flood plain and in adopting such 
regulations as may be necessary to prevent unwise future 
development and to ensure compatibility with protection levels 
provided by the Project. 

ARTICLE III - LANDS, RELOCATIONS, AND PUBLIC LAW 91-646 
...-

/' a. The Government shall provide, in coordination with the, 
( Local S~onsor, a written description of the anticipated real 
\ l~state requirements for the Proj ect. Thereafter, the Local 
\Spon~or shall furnish all lands, easements, and r.ight!=l-of-way,/ 

including suitable borrow and dredged or excavated material I 

disposal areas, as may be determined by the Government in that 
description, or in any 'subsequent desc:.:iption coordinated with 
the Local Sponsor, to be necessary for the construction, 
cperation and maintenance of the Project, and shall furnish to 
the Government evidence supporting the Local Sponsor's legal 
authority to grant rights-of-entry to such lands. The necessary 
lands, easements, and rights-of-way for the Project may be 
provided incrementally for each construction contract. All 
lands, easements, and rights - of -way determined by the Goverr ... ment 
to be necessary for work to bE: perfo:rmE:d under a construction 
contract ~ust be furnished prior to the ad;rert:i,.9,E7ment of that 
construct~on contract. 

b. _ The Local Sponsor shall provide or pay to the Government 
the cost of providing all recaining dikes,~wasteweirs, bulkheads, 
and embankments, including all monitoring features and stilling 
basins, that may be required at any dredged or excavated material 
disposal areas required for the construction, operation, and 
maintenance of the Project. 

c. The Government shall provide, in coordination with the 
Local Sponsor, a written description of the anticipated 
relocation requirements for the Project. Thereafter, the Local 
Sponsor shall accomplish or arrange for the accomplishment of all 
relocations, as may be determined by the Government in that 
description, or in any subsequent description coordinated with 
the Local Sponsor, to be necessary for the construction, 
operation and maintenance of the Project. The necessary 
relocations for the Project may be provided incrementally for 

;/22/91-
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each construction contract. All relocations determined by the 
Government to be necessary for work to be performed under a 
construction contract must be furnished prior to the 
advertisement of that construction contract. 

d. The Local Sponsor shall comply with the applicable 
provisions of the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Public Law 91-646, as amended 
by Title IV of the Surface Transportation and Uniform Relocation 
Assistance Act of 1987 (Public Law 100-17), and the Uniform 
Regulations contained in 49 CFR Part 24, in acquiring lands, 
easements, and rights-of-way, and performing relocations for 
construction, operation, and maintenance of the Project, and 
inform all affected persons of applicable benefits, policies, and 
procedures in connection with said Act. 

ARTICLE IV - VALUE OF LANDS AND RELOCATIONS 

a. The Local Sponsor shall not receive any credit for lands, 
easements, and rights-of-way, including suitable borrow and 
dredged or excavated material disposal areas, previously provided 
as an item of cooperation for another Feder.al project nor shall 
the value t~8reof be included.in totak project costs. The va:~e 
of the lands, easements, and rights-of-way, including suitable 
berrow and dredged or excavated material disposal areas, to be 
included in total project costs and credited towards the Local 
Sponsor's share of total project costs shall be determined in 
accordance with the following procedures: 

1. If the lands, easements, or rights-of-way are owned 
by che Local Sponsor as of the date this Agreement is signed by 
both parties, the credit shall be the faL>.:.', market value of the 
interest at the time this Agreement is signed by both parties or, 
ill exceptional ci.rcumstances, upon request of t.he Local Sponsor 
and in the sole discretion of the Assista~t Secretary of the Army 
for Civil Works, the actual purchase price paid by the Local 
Sponsor. The fair market value, if used, shall be determined by 
an appraisal, to be obtained by the Local Sponsor, which has been 
prepared by a qualified appraiser who is'acceptable to both the 
Local Sponsor and the Government. The appraisal shall be 
reviewed and approved by the Local Sponsor and the Government. 

2. If the lands, easements, or rights-of-way are 
acquired by the Local Sponsor after the date this Agreement is 
signed by both parties, the credit shall be the fair market value 
of the interest at the time such interest is acquired. The fair 
market value shall be determined as specified in Article IV.a.1. 
of this Agreement. If the Local Sponsor pays an amount in excess 
of the approved appraised fair market value, the Local Sponsor 
may be entitled to a credit for the actual purchase price paid 
provided that the purchase price is approved by the Government in 
writing .--------'---, 

3 Izz /94-
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3. If the Local Sponsor acquires more lands, easements, 
or rights-of-way than the Government determines are necessary for 
construction, operation, and maintenance of the Project, then 
only the value of such portions of those acquisitions as have 
been determined by the Government to be necessary for the 
construction, operation, and maintenance of the Project shall be 
included in total project costs and credited towards the Local 
Sponsor's share. 

4. Credit for lands, easements, and rights-of-way 
acquired through eminent domain proceedings occurring after the 
date of this Agreement will be based on court awards for the real 
property interests taken, or on stipulated settlements or 
portions of stipulated settlements that have received written 
Government approval. The fair market value for the purposes of 
filing an eminent domain proceeding in court shall be based on an 
appraisal prepared and approved as specified in Article IVa.1. 
of this Agreement. 

4 5. Credit for lands, easements, or rights-of-way 
acquired by the Local Sponsor within a five-year period_p~eceding 
the date this Agreement is signed by both parties, or at any time 
after this Agreement is signed by both parties, will also include 
the reasonable docur,lented incidental c;osts of acquiring the 
interest, e.g., closing and title costs, appraisal costs, su~!'ey 
CCFjts, attorney's fees, plat maps, and mapping costs, as well as 
the actual amounts expended for payment of any Public Law 91-646 
relocation assistance benefits provided in accordance with the 
obligations under this Agreement. 

b. The value of relocations which will be included in total 
proj..:~~t costs and credited towards the Local Sponsor's share of 
total project costs shall be determined by the Government as set 
forth below: 

1. Highways and Highway Bridges: . Onl~~that portion of 
the cost as would be necessary to construct substitute bridges 
and highways to the design standard that the State of Florida 
would use in constructing a new bridge or highway under similar 
conditions of geography and traffic loads· .. · 

2. Utilities and Facilities, Structures and Improvements 
(including railroads): Actual relocation costs. less 
depreciation, less salvage value, plus the cost of removal, less 
the increased cost of betterments. New materials shall not be 
used in any alteration or relocation if materials of value and 
usability equal to those in the existing facility are available 
or can be obtained as salvage from the existing facility or 
otherwise, unless the provision of new material is more 
economical. If, despite the availability of used material, new 
material is used, where the use of such new material represents 
an additional cost, such cost will not be included in total 
project costs, nor credited toward the Local Sponsor's share. 

3hz/94- g;:io 
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ARTICLE V - CONSTRUCTION PHASING AND MANAGEMENT 

a. To provide for consistent and effective communication, 
the Local Sponsor and the Government shall, prior to the 
advertisement of the first construction contract, appoint 
representatives to coordinate on all facets of Project 
development, including Project design, scheduling, plans, 
specifications, real estate requirements, award of contracts, 
contract modifications and change orders, contract costs, claims, 
and other related matters. 

b. These representatives shall generally oversee the Proj ect ._._ 
construction and shall be identified as the Project Coordination ~:-:~ 
Team. They shall meet regularly during the period of -~ 
construction and will be informed of all changes in total project 
costs. The Project Coordination Team shall make recommendations­
concerning construction as it deems are warranted to the 
Government, including suggestions to avoid potential sources of 
dispute. 

c. The Government shall, in good faith, consider the 
recommendations of the Project Coordination Team on all matters 
relating to construction and anticipated. requirements for 
operation, maintenance, repair, r0~1~cement a~d rehabilitation of 
the Project. The Government, having the legal authority and 
responsibility for construction of the project, has discretion t:o 
accept, reject, Gr modify the recommendations of such 
representative~; . 

1~TICLE VI - BETHOD OF PAYMENT 

a. The Local Sponsor shall provide, during the period of 
construction, the cash payments required under Article II of this 
Agreement. Total project costs are currently estimated to be 
$511,098,000 and the Local Sponsor's share ,of total project costs 
is currently estimated to be $255,496,000. In order to meet the 
Local Sponsor's share, the Local Sponsor must provide a cash 
contribution currently estimated to be $65,895,000. The dollar 
amounts· set forth in this Article are based. upon the Government's 
best estimates which reflect projections ot' costs, price level 
changes, and anticipated inflation. Such costs estimates are 
subject to adjustments based upon cost actually incurred and are 
not to be construed as the total financial responsibilities of 
the Government and the Local Sponsor. 

b. The Local Sponsor shall provide the Local Sponsor's 
required cash contribution during the period of construction in 
accordance with the following provisions: 

1. For purposes of budget planning, the Government shall 
notify the Local Sponsor by March 15 of each year of the 
estimated funds that will be required from the Local Sponsor to 

J/~2 /94 %0 
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meet the Local Sponsor's share of total project costs for the 
upcoming fiscal year. 

2. No later than 120 calendar days prior to the award of 
the first construction contract, the Government shall notify the 
Local Sponsor of the Local Sponsor's share of the total project 
costs required for the first fiscal year of construction, 
including the Local Sponsor's share of costs attributable to the 
Project incurred prior to the initiation of construction. No 
later than 60 calendar days thereafter, the Local Sponsor shall 
verify to the satisfaction of the Government that the Local 
Sponsor has deposited the requisite amount in an escrow or other 
account acceptable to the Government, with interest accruing to 
the Local Sponsor. 

3. For the second and subsequent fiscal years of Project 
construction, the Government shall, no later than 60 calendar 
days prior to the beginning of the fiscal year, notify the Local 
Sponsor of the Local Sponsor's share of total project costs for 
that fiscal year. No later than October 1, or the first business 
day of the fiscal year, the Local Sponsor shall make the 
necessary funds available to the Government t~rough the funding 
mechanism specified in Article VI.b.2. of this Agreement. 

4. As construction of the pro'j ect proceeds, the 
Government shall on a regular basis each ye'-l.r, adjust the amounts 
required to be provided unde~' this paragr~ph to reflect actual 
co~ts to date. If at any time during the period of construction 
the Government determines that additional funds will be needed 
from the Local Sponsor, the Government shall so notify the Local 
Sponsor, and the Local Sponsor, no later than 60 calendar days 
from receipt of such notice, shall make the necessary funds 
available through the funding mechanism specified in Article 
VI.b.2. of this Agreement. 

c. The Government will draw on the escrow~r other account 
provided by the Local Sponsor such sums as 'the Government deems 
necessary to cover contractual and in-house fiscal obligations 
attributable to the Project as they are incurred, as well as 
Project costs incurred by the Government prior to the initiation 
of construction. 

/"'-' 

;d. During the period of construction, the Government shall 
proVide quarterly financial reports on the status of total 
project cost and the status of contributions made by the Local 
Sponsor. Upon completion of the Project and resolution of all 
relevant contract claims and appeals, the Government shall 
compute the total project costs and tender to the Local Sponsor a 
final accounting of the Local Sponsor's share of total project 
costs. 

1. In the event the total contribution by the Local 
Sponsor is less than the Local Sponsor's required share of total 
project costs, the Local Sponsor shall, no later than 90 calendar 

3/2Z/,'f I~o 
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days after receipt of written notice, make a cash payment to the 
Government of whatever sum is required to meet the Local 
Sponsor's required share of the total proj ect costs. 

2. In the event the total contribution by the Local 
Sponsor is more than the Local Sponsor's required share of total 
project costs, the Government shall, no later than 90 calendar 
days after the final accounting is complete, subject to the 
availability of funds, return the excess to the Local Sponsor. 
In the event existing funds are not available to repay the Local 
Sponsor for excess contributions provided, the Government shall 
seek such appropriations as are necessary to repay the Local 
Sponsor for excess contributions provided. 

ARTICLE VII - DISPUTES 

Before any party to this Agreement may bring suit in any 
court concerning an issue relating to this Agreement, such party 
must first seek in good faith to resolve the issue through 
negotiation or other forms of nonbinding alternative dispute 
resolution mutually acceptable to the parties . 

.. 
J.R.TICI,S VIII - OPERATION, MAINTENANCE, REPAIR, REPLACEM"EN1', 

AND REHABILITATION (OMRR&R) 

a. After the Government has determ::ined that construction of 
the Projecc or functional portion of the Project is complete and 
provided the Local Sponsor with written notice of such 
determination, the Local Sponsor shall operate, r,~aintaint repair, 
replace, and rehabilitate the completed' project, or functional 
portion of the Project, at no cost to the Government, in 
accordance with applicable Federal and State laws as provided in 
Article XII and specific directions prescribed by the Government 
in an OMRR&R Manual and any subsequent amen,dmen.t.s thereto. 

b. The Local Sponsor hereby gives the Government a right to 
en~er, at reasonable times and in a reasonable manner, upon land 
which the Local Sponsor owns or controls fqr-access to the 
Project for the purpose of inspection, and; if necessary, for the 
purpose of completing, operating, maintaining, repairing, 
replacing, or rehabilitating the Project. If an inspection shows 
that the Local Sponsor for any reason is failing to fulfill the 
Local Sponsor's obligations under this Agreement without 
receiving prior written approval from the Government, the 
Government will send a written notice to the Local Sponsor. If, 
after 30 calendar days from receipt of notice, the Local Sponsor 
continues to fail to perform, then the Government shall have the 
right to enter, at reasonable times and in a reasonable manner, 
upon lands the Local Sponsor owns or controls for access to the 
Project for the purpose of completing, operating, maintaining, 
repairing, replacing, or rehabilitating the Project. No 
completion, operation, maintenance, repair, replacement, or 
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rehabilitation by the Government shall operate to relieve the 
Local Sponsor of responsibility to meet the Local Sponsor 
obligations as set forth in this Agreement, or to preclude the 
Government from pursuing any other remedy at law or equity to 
assure faithful performance pursuant to this Agreement. 

ARTICLE IX - RELEASE OF CLAIMS 

The Local Sponsor shall hold and save the Government free 
from all damages arising from the construction, operation, 
maintenance, repair, replacement, and rehabilitation of the 
Project and any Project-related betterments, except for damages 
due to the fault or negligence of the Government or the 
Government's contractors. 

ARTICLE X - MAINTENANCE OF RECORDS 

Within 60 days of the date of this Agreement, the Gover~~ent 
and the Local Sponsor shall develop procedures for keeping books, 
records, documents, and other evidence pertaining to costs and 
expenses incurred pursuant to this Agreement to the extent and in 
such detail as will pr~perly refl~cc total project costs. The 
Governnv:mt and the Local Sponsor shall maintain such books, 
rec<.J:.:~ds, documents, ~:'{nd other evidence in accordance w-l.th these 
procedures and for a minimum of three years'after completion of 
construction of the Project and resolution of all relevant claims 
arising therefrom, and shall make av~ilable at their offices at 
reasonable times, such books, records, documents, and other 
evidence for inspection and audit by authorized representatives 
or: the parties to this Agreement. 

ARTICLE XI - GC-J'ERNMENT AUDIT 

The Government may conduct audits of the Local Sponsor's 
records for the project to ascertain the allowability, 
reaso~ableness, and allocability of the Local Sponsor's costs for 
inclusio~ as credit against the Local Spon~or's share of total 
project costs. Any such Government audits shall be conducted in 
accordance with Government Auditing Standards and the cost 
principles in OMB Circular No_ A-87 and other applicable cost 
principles and regulations. 

ARTICLE XII - FEDERAL AND STATE LAWS 

In the exercise of the Local Sponsor's rights and obligation;.: 
hereunder, the Local Sponsor agrees to comply with all applicable 
Federal and State laws and regulations, including Section 601 of 
the Civil Rights Act of 1964, Public Law 88-352, and Department 
of Defense Directive 5500.11 issued pursuant thereto, as well as 
Army Regulations 600-7, entitled "Nondiscrimination on the Basis 
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of Handicap in Programs and Activities Assisted or Conducted by 
the Department of the Army". 

ARTICLE XIII - RELATIONSHIP OF PARTIES 

The Government and the Local Sponsor act in an independent 
capacity in the performance of their respective functions under 
this Agreement, and neither is to be considered the officer, 
agent, or employee of the other. 

ARTICLE XIV - OFFICIALS NOT TO BENEFIT 

No member of, or delegate to, the Congress, or resident 
commissioner, shall be admitted to any share or part of this 
Agreement, or to any benefit that may arise therefrom. 

ARTICLE XV - COVENANT AGAINST CONTINGENT FEES 

The Local Sponsor warrants that no person or selling agency 
has been employed or retained to solicit or secure this Agreement 
~rpon agreement or understanding for ,:3, ,c0rrr.ission, percentage, 
broker3.ge, or contingenc. fee, excepi'.ing bona fide employees or 
bona fide ,:stablished commercial 0:': selling agencies maintained 
by the Local Sponsor for the pur?ose of securing business. For 
breach or violation of this warranty, the GovernMent shall have 
the right to annul this Agreement without liability, or, in the 
Government's discretion, to add to the Agreement or 
~onsideration, or otherwise recover, the full amount of such 
commission, percentag!:;, brokerage" or contingent fee. 

ARTICLE XVI - TERH!Nl\TI Or.! OR SUSPFNSION 
.,,1:." 

a. If at any time the Local Sponsor fails to fulfill its 
obligations under this Agreement, the Assistant Secretary of the 
Army (Civil Works) shall tenninate this Agreement or suspend 
future work under this Agreement, unless the Assistant Secretary 
of the Army (Civil Works) determines that continuation of work on 
the Project is in the interest of the United States or is 
necessary in order to satisfy agreements with any other 
non-Federal interests in connection with the Project. Any 
delinquent payment shall be charged interest at a rate, to be 
determined by the Secretary of the Treasury, equal to 150 per 
centum of the average bond equivalent rate of the 13-week 
Treasury bills auctioned immediately prior to the date on which 
such payment became delinquent, or auctioned immediately prior to 
the beginning of each additional 3-month period if the period of 
delinquency exceeds 3 months. 

b. If the Government fails to receive annual appropriations 
in amounts sufficient to meet Project expenditures for the I~ 
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then-current or upcoming fiscal year, the Government shall so 
notify the Local Sponsor. After 60 calendar days either party 
may elect without penalty to terminate this Agreement pursuant to 
this Article or to defer future performance hereunder; however, 
deferral of future performance under this Agreement shall not 
affect existing obligations or relieve the parties of liability 
for any obligation previously incurred. In the event that either 
party elects to terminate this Agreement pursuant to this Article 
or Article XVIII.c. of this Agreement, both parties shall 
conclude their activities relating to the Project and proceed to 
a final accounting in accordance with Article VI. of this 
Agreement. In the event that either party elects to defer future 
performance under this Agreement pursuant to this Article, such 
deferral shall remain in effect until such time as the Government 
receives sufficient appropriations or until either the Government 
or the I,ocal Sponsor elects to terminate this Agreement. 

ARTICLE XVII - OBLIGATIONS OF FUTURE APPROPRIATIONS 

This Agreement does not obligate future appropriations by the 
South Florida Water Management District. The Local Sponsor will 
use its best efforts to obtain adequate funding and seek 
sufficient appropriations in subsequ.en.t fiscal YI-:·ir:::3. 

ARTICLE XVIII - ffi~Z&~OUS SUBSTANCES 

a. After execution of this JI,.greement and upon direction by 
the Government, the Local Sponsor shall perform, or cause to be 
performed, such investigations for hazardous substances as are 
determined necessary by the Goverrunent or the Local Sponsor to 
identify the existence and extent of any hazardous substances 
regulated under the Comprehensive Envi.ronmental Response: 
Compensation, and Liability Act (CERCLA), 42 USC 9601-9675, on 
lands necessary for Project construction, operation, and 
maintenance. All actual costs incurred by the Local Sponsor 
which are properly allowable and allo~:::able to performance of any 
such investigations for hazardous substances shall be included in 
total project costs and cost shared as a construction cost. 

b. In the event it is discovered through an investigation 
for hazardous substances or other means that any lands, 
easements, rights-of-way, or disposal areas to be acquired or 
provided for the Project contain any hazardous substances 
regulated under CERCLA, the Local Sponsor and the Government 
shall provide prompt notice to each other, and the Local Sponsor 
shall not proceed with the acquisition of lands, easements, 
rights-of-way, or disposal areas until mutually agreed. 

c. The Government and the Local Sponsor shall determine 
whether to initiate construction of the Project, or if already in 
construction, to continue with construction of the Project, or to 
terminate construction of the Project for the convenience of the 
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Government in any case where hazardous substances regulated under 
CERCLA are found to exist on any lands necessary for the Project. 
Should the Government and the Local Sponsor determine to proceed 
or continue with construction after considering any liability 
that may arise under CERCLA, the Local Sponsor shall be 
responsible, as between the Government and the Local Sponsor, for 
any and all necessary clean up and response costs, to include the 
costs of any studies and investigations necessary to determine an 
appropriate response to the contamination. Such costs shall not 
be considered a part of total project costs as defined in this 
Agreement. In the event the Local Sponsor fails to provide any 
funds necessary to pay for clean up and response costs or to 
otherwise discharge the Local Sponsor's responsibilities under 
this paragraph upon direction by the Government, the Government 
may either terminate or suspend work on the Project or proceed 
with further work as provided in Article XVI of this Agreement. 

d. The Local Sponsor and the Government shall consult with 
each other under Article V of this Agreement to assure that 
responsible parties bear any necessary clean up and response 
costs as defined in CERCLA. Any decision made pursuant to 
Article XVIII.c. of this Agreement shall not relieve any party 
f:,:'om any liability that may arise under CERCLA. 

e. As between the Government and' the Local Sponsor, the 
Loca~ Sponsor shall be considered the operator of the Project for 
purposes cfCERCLA liability. . To the maximum extent practL:':dble, 
th~ Local Sponsor shall operate, maintain, repair, replace and 
rehabilitate the Project in a manner that will not cause 
liability to arise under CERCLA. 

ARTICLE XIX - NOTICES 

a. 1\1J. nct:ices, !:"equests I demands, and other \;ornmunicat ior.s 
required or permitted to be given under this. Ag~eement shall be 
deemed to have been duly given if in writing and delivered 
personally, given by prepaid telegram, or mailed by first-class 
(posta~~ pre-paid), registered, or certified mail, as follows: 

If to the Local Sponsor: 

Executive Director 
South Florida Water Management 
District 
Post Office Box 24680 
West Palm Beach, Florida 33416-4680 
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If to the Government: 

District Engineer 
U.S. Army Engineer District 
Jacksonville District 
P.O. Box 4970 
Jacksonville, Florida 32232-0019 

b. A party may change the address to which such 
communications are to be directed by giving written notice to the 
other party in the manner provided in this Article. 

c. Any notice, request, demand, or other communication made 
pursuant to this Article shall be deemed to have been received by 
the addressee at such time as it is either personally delivered 
or seven calendar days after it is mailed, as the case may be. 

ARTICLE XX - CONFIDENTIALITY 

To the extent permitted by the laws governing each party, the 
parties agree to :naintain the confidentiality of exchanged 
information when requested to do so by the providing party. 

ARTICLE XXI - SECTION 902 PROJECT COST LIMITS 

The Local Sponsor has re~riewed the provisions set forth in 
Section 902 of P.L. 99-662, as amended, and understands that 
Section 902 establishes the maximum total project cost. For 
purposes of this Agreement, the Section 902 cost limit is 
$572,565,000 as calculated on December 15, 1993. This amount is 
calculated using ~rocedures set forth in Appendix ~ of ER 
1105-2-100. It shall be adjusted to allow for appropriate 
increases for ~llflation and changes in total projec~ costs as 
provided in Section 902. Should this cost maximum be reached, no 
additional fundsrnay be expended on the Project until additional 
authority is obtained from Congress. 

ARTICLE XXII - CONTINGENCY OF PERFORMANCE 

Performance by either party under this Agreement and any 
entitlement owing to either party under this Agreement is 
contingent upon completion of a report by the Chief of Engineers 
on the Headwaters Revitalization Project that is approved by the 
Assistant Secretary of the Army (Civil Works). 
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IN WITNESS WHEREOF, the parties hereto have executed this 
Agreement. 

THE DEPARTMENT OF THE ARMY 

17 

SOUTH FLORIDA WATER 
MANAGEMENT nISTRICT 

~BY: TILFORD C.CREEL 
~' . Executive Director 

legal FonnAPDfOved 
Ii ~FWMO Office of Counsel 

POI J!:!lM ~ Date l/lf/9¥ 
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CERTIFICATE OF AUTHORITY 

I, Barbara Markham, do hereby certify that I am the principal 
legal officer of the South Florida Water Management District, that 
the South Florida Water Management District isa legally 
constituted public body with full authority and legal capability to 
perform the terms of the Agreement between the Department of the 
Army and the South Florida Water Management District in connection 
with the Project, and to pay damages, if necessary, in the event of 
the failure to perform, in accordance with Section 221 of Public 
Law 91-611, that Thomas Macvicar, in executing this Agreement on 
behalf of the Executive Director of the South Florida Water 
Management District, has acted within his statutory authority and 
is fully empowered to execute this Agreement and bind the South 
Florida Water Management District to the terms thereof. 

IN WITNESS WHEREOF 1 I have made and executed this 
certification this 22nd day of March, 1994. 

_~vL CP ./!//~~ 
Barbara Narkharn 
Gen~!:al Counsel fOl:: the South 
Flo:cida Water Management D~ptrict 
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CERTIFICATION REGARDING LOBBYING 

The undersigned certifies, to the best of his or her 
knowledge and belief that: 

(1) No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee of 
any agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection 
with the awarding of any Federal contract, the making of any 
Federal grant, the making of any Federal loan, the entering into 
of any cooperative agreement, and the extension, continuation, 
renewal, amendment, or modification of any Federal contract, 
grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with this Federal 
contract, grant, loan, or cooperative agreement, the undersigned 
shalJ. complete and submit Standard Form-LLL, "Disclos'Jre Form to 
Report Lobbying," in accordanc~ with its instructions. 

(3) The undersigned shall require that the language of this 
,;t:!rtification te included in the award documents tor all 
subawards at all tiers (including subcontracts, dubgrants, and 
contracts under grants, loans, and cooperative agreements) and 
that all subrecipients shall certify and disclose a~cordingly. 

This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into. Submission of this certification is a prerequisite 
for ma.king or entering i!l.to this t:tansaction imposed i:-y section 
1352, title 31, U.S. Code. Any person whofailsrto file the 
required certification shall be subject to a civil penalty of not 
less than $10,000 and not more than $100,000 for each such 
failure. 

DATE: 
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~!C~ TilfOrdc. Creel 
Executive Director 
South Florida Water 

Management District 



CERTIFICATION OF LEGAL REVIEW 

The draft Project Cooperation Agreement for the Kissimmee 
River, Florida Project has been fully reviewed by the Office of 
Counsel, USAED Jacksonville and is legally SUffiC~. 

Ass' tant Dis rict Counsel 
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