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1. Opening Remarks — Tony Waterhouse

Mr. Waterhouse opened the meeting at about 9:05 a.m.

2. Numeric Nutrient Criteria Rule (NNC)

Susan Martin led the discussion on the status of the numeric nutrient criteria rule

(NNC). Discussion points, including those raised by meeting attendees included the

following:

o The DEP adopted its NNC in November 2011.

o The DEP made some amendments and re-issued its NNC in December

2011.



o
O

The DEP NNC was challenged by numerous groups, with estuaries and
sampling components the main focus of challenges.

SFWMD testimony disputed findings on Florida Bay.

Hearings on the DEP NNC were completed the second week of March
2011.

The EPA has a proposed NNC. Indications are that the EPA will accept
the DEP NNC.

The DEP NNC is much better for the Florida economy than the EPA
NNC.

The DEP NNC applies to all water bodies.

The NNC will likely be implemented through the TMDL process.

Tony Waterhouse led continuing discussion on the NNC.

Discussion during this portion of the meeting focused on implementation of the
NNC. Discussion points and comments included the following:

Implementation of the DEP NNC will be through the Basin Management
Action Plan (BMAP).

The DEP NNC will likely be approved by late April 2012.

There are no changes currently contemplated in the ERP process as a
result of the NNC.

Kevin Carter led further discussion on the NNC and provided a PowerPoint

Presentation.

Discussion points and comments included the following:

The DEP NNC does not include numeric nutrient criteria for every water
body.

It is not clear how the NNC will assess canals, because there is an
understanding that canals differ from streams.

The current EPA NNC covers lakes, springs and rivers. The DEP NNC
includes estuaries.

The future EPA NNC will include south Florida canals.

The current DEP NNC is under review by the EPA. Proposed revisions
to the DEP NNC are due May 21, 2012.

The implementation date for the EPA NNC is July 6, 2012.

The intent of the NNC is to keep water bodies from becoming impaired.
There is concern about how enforcement will occur if a water body is
deemed impaired.

3. Miscellaneous

Handouts were provided, and are attached on:

Southern Plug Removed at Kissimmee River Restoration Project



 Florida Department of Environmental Protection Technical Support for

the Biological Assessment and Numeric Nutrient Standards for Streams,
Spring Vents, and Lake

Also attached is the PowerPoint presentation given by Kevin Carter.

4. Next meeting date/other topics/adjournment

Meeting was adjourned at 11:00am
Next meeting Friday, May 25th
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Southern Plug Removed at Kissimmee River Restoration
Project (USA)

Posted on Mar 20th, 2012 with tags Americas, Kissimmee, News, Plug, Project, removed,
Restoration, river, Southern, USA.

The southern earthen plug located along Reach 3 of the Kissimmee River Restoration project
has been removed, connecting a portion of the excavated oxbow to the C-38 Canal, located
on the Kissimmee River. The work to remove the plug began March 12, 2012, and was
completed March 13, 2012. During this time, over 80 percent of the volume of water flowed
into the oxbow.

“‘Approximately 7,400 linear feet of material was excavated from this historic oxbow in an effort to
duplicate the original meandering pattern, gradient, and cross-sectional area,” said Tiphanie Jinks,
U.S. Army Corps of Engineers project manager. “The excavated material was temporarily placed
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http://www.dredgingtoday.com/2012/03/20/southern-plug-removed-at-kissimmee-river-res... 3/23/2012
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3 ‘Structural Components’ of
Numeric Nutrient Criteria Rules

" Current EPA rule:

o Freshwater Lakes, Springs, Rivers

Streams, and Downstream
Protection Values (DPVSs)

" Current DEP rule:

o Freshwaters Lakes, Springs,
Rivers and Streams, and some
Estuaries:

o Narrative rule for some waters
o Current TMDLs become NNC

" Future EPA Rulemaking:

o All Estuaries, Offshore Waters,
Downstream Protection Values
and South Florida Canals

Florida’s Nutrient Watershed
Regions: Streams and Rivers




Numeric Nutrient Criteria
and the Winds of Change

" Many future dates
IN this presentation
are subject to change




Numeric Nutrient Criteria:
Legal Challenge on Current EPA rule

= Jan. 9': Federal Court Hearing on current EPA rule
for lakes, springs, rivers and streams, and DPVs

" Feb. 22"9: Federal Judge Hinkle’s Final Order upheld
the following in the current EPA rule:

0 2009 EPA Determination Letter, Lakes and Springs criteria

o DPVs for flowing waters into impaired lakes

=" Feb. 22"9: Federal Judge Hinkle’s Final Order struck
the following in the current EPA rule:

o Rivers and Streams Criteria

o DPVs for flowing waters to non-impaired lakes




Numeric Nutrient Criteria:
Future Federal Timelines

=" May 215 Proposed revisions due for struck
components of current EPA rule

o Rivers and Streams, DPVs into non-impaired lakes

=" May 21st: EPA’s future rulemaking

o Proposed criteria due for estuaries, offshore waters, South
Florida canals, and DPVs (for flowing waters into estuaries)

= Jul. 6": EPA’s current rule Implementation Date

= Jan. 6' (2013): EPA’s future rulemaking

o Final criteria due for estuaries, offshore waters, South Florida
canals, and DPVs (for flowing waters into estuaries)




Additional Federal NNC News

=" Mar. 61" National Research Council Panel’s
Prepublication Review of Economic Cost Analysis
of EPA Current rule:

o For a number of different “sectors” (e.g., industry,
agriculture, septic tanks...) had the following statement:

“the costs of complying with the NNC rule in those watersheds
determined by EPA to be incrementally impaired are likely to
be higher than EPA estimates”




Additional Federal NNC News (cont.)

= Jan. 30%": ‘The State Waters Partnership Act’ bill
announced by U.S. Rep. Steve Southerland, II:

0 U.S. Senator Marco Rubio companion bill introduced Feb. 16t

" Feb. — Mar.: Letters from Congressional Delegation
to EPA Administrator Jackson

o Request prompt review and approval of DEP Rule




DEP’s Current Rule: Major Concepts

=" Hierarchy of Site Specific Numeric Interpretation of
Current Narrative Nutrient Criterion:

o 1. Nutrient Site Specific Analyses (e.g., Current TMDLS)
\ %
0 2. Cause and Effect Relationships (e.g., FW Lakes & Springs)

\%

0 3. Reference-based Thresholds Combined with Biological Data
to Evaluate Attainment (e.g., Rivers and Streams)

\%

o 4. Narrative standard continues where numeric interpretation
IS unavailable (e.g., Wetlands, Canals, and Intermittent
Streams)




DEP’s Current Rule: Estuaries

Florida Estuaries with
NNC in current DEP Rule

Current TMDLs

o e.g., St. Lucie Estuary

National Estuary
Programs

o e.g., Charlotte Harbor
Southern Estuaries

o e.g., Florida Bay

Set Future NNC
Development Schedule

0 e.g., Lake Worth Lagoon
deadline is June 2015



Numeric Nutrient Criteria:
DEP Rulemaking Update

= Dec. 2011: DEP rule passes the Environmental
Regulation Commission

o Subsequently challenged by 5 petitioners

= Jan. through Feb. 2012: DEP rule passes
Legislature for an exemption to ratification process
and signed by Governor Rick Scott

" Feb. 20th: DEP rule submitted to EPA for
provisional review while being challenged

" Feb. 27™ through Mar. 2"9: Division of
Administrative Hearings (DOAH) Proceedings on
DEP rule challenge




Summary of NNC Future Milestones
In next 4 months

= DEP Rule: Await the DOAH Judge’s Ruling (Late
April into mid May?)

" If DEP Rule upheld by DOAH, clears path for final
EPA decision on whether to accept DEP’s NNC

" How will EPA address DEP rule and their own
rulemaking process?:

o May 215t Proposed revisions due for struck components
of current EPA rule and EPA’s future rulemaking for
estuaries, offshore waters, South Florida canals, and DPVs

o Jul. 6 EPA’s current rule Implementation Date




Discussion on Path Forward




Here is the ppt from Drew’s Senate Committee on Environmental Preservation and
Conservation. | thought there may have been some different info here than |
remembered but it must have been more in the questions and answers that you might
find interesting. Slide 5 is a good summation of difference in EPA and DEP. |If
interested the video is at http://www.flsenate.gov/Committees/Show/EP



http://www.flsenate.gov/Committees/Show/EP�

Florida Department of
Environmental Protection

Numeric Nutrient Criteria
Discussion of Department’s Rulemaking Efforts

By: Florida Department of Environmental Protection
Drew Bartlett, Director
Division of Environmental Assessment and Restoration

Prepared for: Senate Environmental Preservation and Conservation Committee

January 24, 2012
Chair: Senator Charlie Dean, Sr.



Clean Water Act: Its Role in the Nutrient Issue

* 303 (a-c) - Water Quality Standards

* Requires each state to assign designated uses to all
waterbodies in the state, as well as the criteria that will
maintain or be used to attain the designated use.

0 Designated Uses/Goals
= Recreation, Fish and Wildlife, Drinking Water

O Criteria
= Water quality limits necessary to protect designated use
= Can be Numeric or Narrative

0 Impaired Waterbody

= One that does not meet water quality standards.




FDEP Filed Petition with EPA (April 22, 2011)

* FDEP Petitioned EPA based on Florida’s performance of the
eight key elements identified in an EPA Memo.

* Petition included initiation of rule development for state
standards, and requested that EPA:

0 Rescind the Determination to Promulgate Numeric
Nutrient Criteria in Florida

0 Rescind Promulgated Criteria

* EPA’s initial response (May 22, 2011) did not grant or deny.



http://www.flickr.com/photos/34771728@N00/3272553581/�

Timeline: Numeric Nutrient Criteria

Dec-2011 Jan-2012 Feb-2012 Mar-2012 Apr-2012 May-2012 Jun-2012 Jul-2012 Aug-2012 Sep-2012 Oct-2012 Nov-2012 Dec-2012




Three Differences of FDEP’s Draft Rule

Give preference to nutrient

Site Specific Science.

Only create nutrient reduction
expectations where necessary to
protect Florida waterbodies.

Eliminate unnecessary
procedures that do not add to
waterbody protection
and restoration.

Page 5

EPA’s do not

EPA’s do
regardless of

waterbody
health

EPA’s use federal
procedures to
overcome
Illogical
outcomes



Financial Impact of EPA’s Rule

e EPA estimates annual costs of $135.5 to $206.1 million.

0 National Academy of Sciences is performing an independent
review of EPA’s analysis - due out in February 2012.

* Cardno ENTRIX estimates a range of costs between
$298 million to $4.7 billion.

0 This wide range is due to the uncertainty over how the rule
would be implemented.

e FSU estimates cost of DEP rule to be between
$51 million to $150 million.

Page 6



Questions?

For more information, please contact:

Drew Bartlett

wmm drew.bartlett@dep.state.fl.us
g (850) 245-8446
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