
South Florida Water Management District
GOVERNING BOARD MEETING AGENDA

ADDENDUM
August 14, 2008

Section 120.525, Florida Statutes, allows the District to change the published agenda for good
cause shown.  Based upon that authority, the Chair of the Governing Board of the South Florida
Water Management District determines that good cause exists to make the following changes.

The following item has been changed:
Item #:13
Original Item Text:
Water Use Permit Applications

Surface Water Management Permit Applications (includes Conservation
Easements)

Environmental Resource Permit Applications (includes Conservation
Easements)

Environmental Resource Permit Extensions

Consent Agreements

Enforcement Actions
Original Item With Changes:
Water Use Permit Applications Surface Water Management Permit Applications
(includes Conservation Easements) Environmental Resource Permit
Applications (includes Conservation Easements) Environmental Resource
Permit Extensions Consent Agreements Enforcement Actions Page 13 No 2
Tesoro (WU): Postponed to September Board Page 6 No 3 Stoneybrook North
(ERP): Moved to Discussion (Item 60) Page 6 No 4 Stoneybrook North (WU):
Moved to Discussion (Item 60) Page 7 No 5 Stoneybrook North (WU): Moved to
Discussion (Item 60) Page 16 No 1 FPL Turkey Point Uprate (Power Plant Site
Certification): Added
Modified Item Text:
Water Use Permit Applications

Surface Water Management Permit Applications (includes Conservation
Easements)

Environmental Resource Permit Applications (includes Conservation
Easements)

Environmental Resource Permit Extensions
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Consent Agreements

Enforcement Actions

Page 13 No 2  Tesoro (WU): Postponed to September Board

Page 6 No 3  Stoneybrook North (ERP): Moved to Discussion (Item 60)

Page 6 No 4  Stoneybrook North (WU): Moved to Discussion (Item 60)

Page 7 No 5  Stoneybrook North (WU): Moved to Discussion (Item 60)

Page 16 No 1 FPL Turkey Point Uprate (Power Plant Site Certification): Added

Supporting documents for the following item have been added:
Item #:24
Resolution #:2008-805
See resolution document: ca_lr_104_rd.pdf
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SOUTH FLORIDA WATER MANAGEMENT DISTRICT 
 

RESOLUTION NO. 2008-_______ 
 
A RESOLUTION OF THE GOVERNING BOARD OF THE SOUTH FLORIDA WATER 
MANAGEMENT DISTRICT APPROVING CONVEYANCE OF AN EASEMENT TO 
CORRECT AN ERROR CONTAINED IN A 1968 CONDEMNATION ACTION CONTAINING 
0.26 ACRES, MORE OR LESS, IN SECTION 14, TOWNSHIP 40 SOUTH, RANGE 37 
EAST, STRUCTURE S-153 RIGHT OF WAY, MARTIN COUNTY, FLORIDA; AUTHORIZE 
THE CONVEYANCE TO THE APPLICANT AT NO COST AND APPROVE THE WAIVER 
OF THE APPLICATION FEE; SUBJECT TO CERTAIN CONDITIONS; PROVIDING AN 
EFFECTIVE DATE. 
 
 WHEREAS, it has come to the attention of the District that a 1968 condemnation 

case for the acquisition of right of way for S-153 reserved access to the remainder property, 

but did not in fact provide legal access over a parcel of land that was owned by the District 

and not by the applicant’s predecessor in title in Section 14, Township 40 South Range 37 

East, Martin County, Florida.  The applicant, Camayen Cattle Company, has requested that 

the District convey an easement containing 0.26+/- acres to correct the access over the 

District owned segment.  The access road has been in continuous use since the 

condemnation and it has recently come to the attention of the applicant that they did not 

have legal access to their remainder property; and  

WHEREAS, the Governing Board has determined that conveyance of the requested 

easement, which contains 0.26 acres, more or less, within a portion of the S-153 Structure 

Right of Way is appropriate to comply with the terms and conditions of that certain 

Supplementary Final Judgment, recorded in Official Records Book 1206, page 259; and 

WHEREAS, the use of the easement parcel shall only be for the benefit of the 

remainder property lying easterly of the Florida East Coast Railway right of way as was 

contemplated by the 1968 condemnation case; and 

 WHEREAS, the applicant assumes all maintenance responsibility for any damage 

caused by its vehicles and the vehicles of its employees, contractors and agents over the 

easement parcel; and 

WHEREAS, the application fee and any cost for the conveyance has been waived, 

since it appears that it was the intent of the parties in the condemnation suit to grant legal 

access to the remainder lands.  Applicant shall pay all costs associated with this transaction; 

and 

WHEREAS, the applicant shall provide a legal description and boundary survey of 

the easement parcel, prepared to minimum technical standards by a surveyor licensed in 
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the State of Florida, subject to District review and approval at its sole and absolute 

discretion. 

NOW THEREFORE, BE IT RESOLVED by the Governing Board of the South Florida 

Water Management District: 
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Section 1: The Governing Board of the South Florida Water Management District has 

determined that it is appropriate that the easement  be conveyed to applicant to comply with 

and implement the Supplementary Final Judgment, that the District has no present or 

apparent future use for the subject interest to be conveyed, and therefore hereby approves 

granting to Camayen Cattle Company an easement containing a total of 0.26 acres, more or 

less, located in Section 14, Township 40 South, Range 37 East, Martin County, Florida, at 

no cost and waives the application fee provided all of the following terms, conditions, and 

requirements are satisfied to the satisfaction of the District, in its sole and absolute 

discretion: 

a. The form and content of the easement to be conveyed to Camayen Cattle 

Company shall be acceptable to the District. 

b.  Applicant shall provide a legal description and survey of the easement 

parcel, which must meet with District approval, and pay all costs associated with this 

transaction. 

c. The applicant assumes all maintenance responsibility for any damage caused 

by its vehicles and the vehicles of its employees, contractors and agents, and the 

District shall have no maintenance obligation for any portion thereof. 

d. The use of the easements shall only benefit applicant’s property lying easterly 

of the Florida East Coast Railway right of way as successor in title to the owners of 

the remainder property as shown in that certain condemnation case known as Civil 

Action No. 69-517-CA, in the Circuit Court of the Nineteenth Judicial Circuit of 

Florida, in and for Martin County, as recorded in that certain Final Judgment 

recorded in Official Records Book 274, page 156, and Supplementary Final 

Judgment recorded in Official Records Book 1209, page 1648, Martin County Public 

Records. 

e. All of the foregoing terms, conditions and requirements shall be satisfied to 

the District’s satisfaction, in the District’s sole and absolute discretion, no later than 

August 30, 2009. 
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Section 2:  

The Governing Board of the South Florida Water Management District hereby authorizes the 

Chairman to execute the easement document upon satisfaction of all of the foregoing terms, 

conditions and requirements to the satisfaction of the District in its sole and absolute 

discretion.  Furthermore, the easement described herein shall not be effective until recorded 

in the Public Records of Martin County, Florida. 

78 
79 

Section 3: This Resolution shall take effect immediately upon adoption. 
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PASSED and ADOPTED this            day of                                       , 2008. 
 

 
SOUTH FLORIDA WATER MANAGEMENT 
DISTRICT, BY ITS GOVERNING BOARD 
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88 
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      By:       
                  Eric Buermann, Chairman 
 
 
ATTEST:     Approved: 
 

 
94 
95 

By:    _____    By:      
      District Clerk/Secretary               Office of Counsel 
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The following item has been postponed:
Item #:27
Resolution #:2008-808
Postponed to:2008-09

The following item has been postponed:
Item #:28
Resolution #:2008-809
Postponed to:2008-09

Supporting documents for the following item have been added:
Item #:29
Resolution #:2008-810
See supporting document: ca_oc_001_sd2.pdf
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M E M O R A N D U M 
 
 
TO:  Governing Board Members 
 
FROM: Sheryl G. Wood, General Counsel 
 
DATE: August 4, 2008 
 
SUBJECT: Action Required 
  Authorization to file suit  
  Potential failure of the City of Stuart to comply with 1994 consent  
  agreement 
 
Background 
In 1985 a contaminated plume containing trichlorethylene and acetone was 
discovered in groundwater under property then owned by Turbo Combuster 
Technology (TCT), which is near public water supply wells 1 through 15, 
operated by the City of Stuart (City) in Martin County.   
 
In 1989 a Remedial Action Plan was approved by the Florida Department of 
Environmental Protection which involved the pulling of contaminated 
groundwater from the TCT site through the surficial aquifer for treatment at the 
City’s water treatment system. 
 
In 1994 the South Florida Water Management District (District) entered into a 
consent agreement with the City authorizing the City’s use of wells 1 thorough 15 
to implement TCT’s remediation plan, subject to requiring the City to mitigate for 
any impacts to existing uses caused by the pumping. 
 
On October 18, 2007, Continental Florida Materials, Inc., (Continental) filed with 
the District a Notice under Section 403.412 of the Florida Statutes, which 
provided notice that Continental’s permitted use of water was adversely impacted 
by the City’s pumping, and that Continental would pursue injunctive relief against 
the District to enforce the 1994 consent agreement to require the City to mitigate 
for the impacts to Continental’s use of water.   
 
District staff has met with both the City and Continental.  The City’s staff had 
initially agreed to seek approval from the City Commission to enter into a consent 
agreement to provide water to Continental free of charge in the amount 
Continental is allocated in its water use permit.  Therefore the consent 
agreement would address the present and future impacts to Continental’s water 
use.   Continental also has on-going litigation against TCT and the City 
addressing alleged past damages from the City’s pumping of contaminated  
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Governing Board Members 
August 4, 2008 
Page 2 
 
 
water.  There are many factual disputes about whether Continental should 
receive damages for any past impacts that may have occurred, and these 
disputes would be best resolved in the litigation already initiated by Continental 
against TCT and the City.  However, despite the City staff’s initial agreement to 
seek approval in August 2008 to enter into a consent agreement with the District, 
the City now appears to want more time to consider their options.  Therefore, it is 
necessary for the District to have authority to proceed with litigation to enforce 
the 1994 consent agreement if there is unnecessary delay by the City, and to 
have an appropriate position if Continental files suit against the District under 
Section 403.412, Florida Statutes.  
 
How this helps meet the District’s 10 year Strategic Plan 
This action fulfills the District’s obligation to protect an existing water user’s right 
to water. 
 
Funding source 
This litigation will be handled by the District's Office of Counsel.  Litigation costs 
will be funded through ad valorem funds.  
 
This Board item impacts what areas of the District, both resource areas and 
geography 
This action protects water users’ rights in the Martin County area. 
 
What concerns could this Board item raise 
This item should not raise any concerns.  Continental Florida Materials, Inc., may 
want the District to address alleged past impacts to its water use, but such 
impacts are best addressed in separate on-going litigation. 
 
Why should the Governing Board approve this item 
This item should be approved to require the City of Stuart to meet its obligations  
under the 1994 consent agreement that the City mitigate for any adverse impacts 
caused by its pumping of contaminated groundwater. 
 
SGW/DM/pm 
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Supporting documents for the following item have been added:
Item #:31
Resolution #:2008-812
See resolution document: ca_oc_004_rd.pdf
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SOUTH FLORIDA WATER MANAGEMENT DISTRICT  
RESOLUTION NO. 2008-_________  

 
A RESOLUTION OF THE GOVERNING BOARD OF THE SOUTH FLORIDA 
WATER MANAGEMENT DISTRICT TO AUTHORIZE DISTRICT STAFF TO 
INTERVENE OR APPEAR AS AMICUS CURIAE, PURSUE ANY AND ALL 
APPROPRIATE DEFENSES OR RELIEF, AND TAKE ALL APPROPRIATE 
ACTION STAFF DEEMS NECESSARY TO PROTECT THE DISTRICT’S 
INTERESTS, SUBJECT TO APPROVAL OF THE EXECUTIVE DIRECTOR, IN THE 
MATTER OF MICCOSUKEE TRIBE OF INDIANS OF FLORIDA  V. VAN 
ANTWERP IN OFFICIAL CAPACITY AS COMMANDER OF THE U.S. ARMY 
CORPS OF ENGINEERS, GEREN, ACTING SECRETARY OF THE ARMY, 
SCHROEDEL IN OFFICIAL CAPACITY AS DIVISION ENGINEER, AND 
GROSSKRUGER IN OFFICIAL CAPACITY AS DISTRICT ENGINEER, UNITED 
STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF FLORIDA, 
CASE NO. 08-21747-CIV-BANDSTRA, AND PROVIDING AN EFFECTIVE DATE.  
 
 WHEREAS, Section 373.083(1) and 373.129, Florida Statutes, authorizes the 
South Florida Water Management District to sue and be sued.  
 
 WHEREAS, on June 16, 2008, the Miccosukee Tribe of Indians (plaintiffs) 
filed suit in the Southern District of Florida against Van Antwerp in Official Capacity 
as Commander of the U.S. Army Corps of Engineers (the Corps) and Geren, Acting 
Secretary of the Army, et al. 
 
 WHEREAS, plaintiffs seek to enjoin the Army Corps from beginning 
construction one the selected alternative of the Tamiami Trail Project (the one mile 
eastern bridge), set aside the adoption of the tentatively selected plan (TSP), and 
compel the Corps to undertake a National Environmental Policy Act (NEPA) 
supplemental Environmental Impact Statement (EIS) for the project.  
 
 WHEREAS, the Tamiami Trail relocation is a vital Everglades Restoration 
project. The District’s participation in the lawsuit as an intervener party or amicus 
curiae may assist in the defense of the District’s interests in the project and the 
validity of its permit.  
 
BE IT RESOLVED BY THE GOVERNING BOARD OF THE SOUTH FLORIDA 
WATER MANAGEMENT DISTRICT:  
 
Section 1. The Governing Board of the South Florida Water Management District 
hereby authorizes District staff to intervene or appear as amicus curiae, pursue any 
and all appropriate defenses or relief, and take all appropriate action staff deems 
necessary to protect the District’s interests, subject to approval of the Executive 
Director, in the matter of Miccosukee Tribe of Indians of Florida  v. Van Antwerp in 
Official Capacity as Commander of the U.S. Army Corps of Engineers, Geren, Acting 
Secretary of the Army, Schroedel in Official Capacity as Division Engineer, and 
Grosskruger in Official Capacity as District Engineer, United States District Court for 
the Southern District of Florida, Case No. 08-21747-CIV-BANDSTRA, 
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Section 2. This resolution shall take effect immediately upon adoption.  
 
PASSED and ADOPTED this _______ day of August 2008.  
 
 

SOUTH FLORIDA WATER MANAGEMENT DISTRICT 
 
 

By:________________________________________  
Chairperson  

 
Legal Form Approved  
 
 
 
By:_______________________________ 
 
 
 
 
 
(Corporate Seal) ATTEST:  
 
 
 
 
 
By:_______________________________  
                    Assistant Secretary 
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Supporting documents for the following item have been added:
Item #:38
Resolution #:2008-819
See resolution document: ca_cr_101R_rd.pdf
See supporting document: ca_cr_101R_sd.pdf
See supporting document: ca_cr_101R_sd_matrix.pdf
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RESOLUTION NO. 2008- 

 
A RESOLUTION OF THE GOVERNING BOARD OF THE SOUTH FLORIDA WATER 

MANAGEMENT DISTRICT AUTHORIZING THE TRANSFER OF FUNDS WITHIN THE 

DISTRICT FY2007-2008 BUDGET AS SHOWN ON THE ATTACHMENT HERETO; 

PROVIDING AN EFFECTIVE DATE  

 
 WHEREAS, Section 373.536 (4)(a), Florida Statutes, provides that transfers of funds may be made within the 

budget by action of the Governing Board at a public meeting of the governing board; and  

 WHEREAS, a request is being brought to the Governing Board for the transfer of funds and a copy of the 

proposed transfer is attached to this resolution; and 

WHEREAS the Executive Director recommends that this transfer be approved in order to facilitate the 

operations of the District; now therefore 

BE IT RESOLVED BY THE GOVERNING BOARD OF THE SOUTH FLORIDA WATER 

MANAGEMENT DISTRICT: 

Section 1. The Governing Board of the South Florida Water Management District hereby approves the FY2007-

2008 budget transfers in the amount of $5,430,350 as reflected in the attached spreadsheet. 

18 
19 

Section 2. This resolution shall take effect immediately upon adoption.  20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 

 

PASSED and ADOPTED this 14th day of August, 2008. 

SOUTH FLORIDA WATER MANAGEMENT DISTRICT, BY 

ITS GOVERNING BOARD 

 

By: _____________________________________ 

             Chairman 

ATTEST:                                                                                          

 

__________________________ 

Assistant Secretary      Approved as to form:    

 

BY: __________________________ 

 Office of Counsel 
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M E M O R A N D U M 
 
TO:  Governing Board Members 
 
FROM: Paul E. Dumars, Sr. Chief Financial Officer 
 
DATE:  August 14, 2008 
 
SUBJECT: August Governing Board – Budget Transfer 
 
Background 
 
A series of budget transfers totaling $5,430,350 is proposed to support the following: 
 

 $430,350 – Transferring ad valorem funds from disencumbered contract balances in reserves to the 
SAP Solution Center in the Mission Support Program to fund their remaining fiscal year budget 
needs for SAP programming / maintenance support and the purchase of the SAP Budget software 
and blue-printing services. 

 
 $5,000,000 – Transferring CERP ad valorem funds in reserves to the Land Management and 

Operations Department to fund additional due diligence, appraisal, and environmental assessment 
work related to the River of Grass acquisition project. 

 
How this helps meet the District’s 10 Year Strategic Plan? 
Budget transfers will redirect budget authority to support the completion of projects listed in the 
District’s Annual Work Plan that are linked to the 10 Year Strategic Plan. 
 
Funding Sources Impacted:   District Ad Valorem and CERP Ad Valorem Funds 
 
This Board item impacts what areas of the District, both resource areas and geography: 
The Resource Areas impacted by this transfer are Corporate Resources, Everglades Restoration and 
Managerial Reserves. 
 
What concerns could this Board item raise?  Transactions will not alter the overall budget amount. 
 
Why should the Governing Board approve this item? 
In accordance with the District’s budgetary and financial control policy, any transfer of budget authority 
between resource areas and/or between programs and between departments or program elements that 
exceed the non-capital threshold of $150,000 and the capital threshold of $500,000 requires Governing 
Board approval.   
 
If you have any questions, please do not hesitate to call me at ext. 6212. 
PED/db 
Attachment – Resolution 
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Supporting documents for the following item have been added:
Item #:43
Resolution #:2008-821
See supporting document: ca_wr_003_sd.pdf
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Exhibit A 
FY09 WaterSIP Projects Recommended List

PROJECT 

1
Miami Dade Water & 
Sewer 

Sr. Citizen & Low Income 
Retrofits $50,000.00 $25,000.00 

2
Miami Dade Water & 
Sewer

Industrial Commercial & 
Institutional Plumbing Fixtures 
Rebate Project $50,000.00 $25,000.00 

3
Fort Lauderdale Parks & 
Recreation, City of 

Rain Sensors & Irrigation 
Efficiency Improvements $18,360.00 $18,360.00 

4 Port St. Lucie, City of Automatic Flushing Devices $10,350.00 $10,350.00 
5 Oakland Park, City of Indoor Plumbing Fixtures $8,750.00 $8,750.00 

6
Miami Dade Water & 
Sewer Automatic Meter Reading $50,000.00 $25,000.00 

7
Miami Dade Water & 
Sewer 

Non-Governmental Industrial 
Commercial & Institutional Water -
Use Evaluation Project $50,000.00 $25,000.00 

8 Stuart, City of 
Landscape Irrigation 
Improvements $10,000.00 $10,000.00 

9
North Miami Beach, City 
of Showerhead Exchange Program $25,000.00 $25,000.00 

10
Miami Dade Water & 
Sewer 

Urban Conservation Unit –Audits 
& Irrigation Efficiency 
Improvements $35,750.00 $17,875.00 

11 Tamarac, City of Plumbing Retrofits $27,000.00 $27,000.00 
12 Pahokee, City of Meter Replacement $50,000.00 $50,000.00 
13 Plantation, City of High Efficiency Toilets $50,000.00 $50,000.00 

14
Stuart, City of - Indoor 
Plumbing Retrofits Indoor Plumbing Fixtures $5,000.00 $5,000.00 

15
Miami Dade Water & 
Sewer Multi-Family Retrofits $50,000.00 $25,000.00 

16
Mediterra Community 
Assoc., Inc.

Toro Satellite Irrigation Control 
System $2,911.59 $2,911.00 

17 Miramar, City of Residential Plumbing Fixtures $9,750.00 $9,750.00 

18
Florida Keys Aqueduct 
Authority High Efficiency Toilet Retrofits $50,000.00 $25,000.00 

19
Miami Dade Water & 
Sewer 

Single Family High Efficiency 
Toilet Rebates $50,000.00 $25,000.00 

20
School District of Lee 
County Plumbing Retrofits $50,000.00 $50,000.00 

21
Orange County Utilities - 
Irrigation Retrofits Irrigation Retrofits $49,800.00 $40,000.00 

RECOMMENDED 
FUNDING

FINAL 
RANKING APPLICANT

REQUESTED 
FUNDING
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PROJECT 
RECOMMENDED 

FUNDING
FINAL 

RANKING APPLICANT
REQUESTED 

FUNDING

22

Coconut Creek, City of - 
Residential Dual Flush 
Valve Installation

Residential Dual Flush Valve 
Installation $50,000.00 $50,000.00 

23
Miramar, City of - Flush 
Valve Replacement Flush Valve Replacement $1,300.00 $1,300.00 

24 Hallendale Beach, City of Toilet Retrofits $50,000.00 $25,000.00 
25 Miami Springs, City of Rain Sensors $1,110.00 $1,110.00 
26 Hollywood, City of Automatic Line Flushing $29,920.00 $29,920.00 
27 Stuart, City of Toilet Retrofits Rebate Program $10,000.00 $10,000.00 

28
Fort Myers Beach, Town 
of Automatic Hydrant Flushers $2,450.00 $2,450.00 

29 Opa-Locka, City of Automatic Hydrant Flushers $50,000.00 $50,000.00 

30

Villoresi at Mediterra 
Neighborhood Assoc., 
Inc. Irrigation System Improvements $50,000.00 $50,000.00 

31
West Palm Beach, City 
of 

Landscape Irrigation 
Improvements  $50,000.00 $50,000.00 

32 Labelle, City of Automatic Flushing Devices $49,900.00 $49,900.00 

33
14th Street Townhomes 
Association, Inc. Indoor Plumbing Fixtures $15,286.77 $15,286.00 

34
FAU/Division of 
Research

Water Conservation Landscaping 
Project $18,750.00 $18,750.00 

35
School District of Palm 
Beach County Waterless Urinals $11,520.00 $11,520.00 

36

Marco Resort & Club 
Condominium Assoc., 
Inc. Toilet Retrofits $5,475.85 $5,475.00 

37
Royal Seafarer 
Condominium Apts. Low Flow Toilets $28,400.00 $28,400.00 

38
North Miami Beach, City 
of 

Rain Harvesting Irrigation 
Program $7,000.00 $7,000.00 

39 Sanibel, City of Rain Sensor Project $50,000.00 $1,250.00 

40
Florida Governmental 
Utility Authority 

Dead End Mains Automatic 
Flushing $17,500.00 $17,500.00 

41
Florida Keys Aqueduct 
Authority Cistern Initiative $50,000.00 $25,000.00 

42 Plantation, City of Automatic Flushing Devices $50,000.00 $50,000.00 
43 Labelle, City of Mobile Meter Reading $20,000.00 $20,000.00 

44

Village of 800 Place 
Condominium 
Association, Inc. Irrigation Improvements $8,837.50 $8,837.00 

$1,028,694.00 TOTAL RECOMMENDED FUNDING
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The following item has been changed:
Item #:46
Original Item Text:
2008-824 A Resolution of the Governing Board of the South Florida Water
Management District to authorize entering into a 180 day contract with Lucas
Marine Construction LLC, the lowest responsive and responsible bidder for the
C-4 Floodwall, Miami-Dade County, in the amount of $1,427,750, of which ad
valorem funds of $300,000 are budgeted and the remainder is subject to
Governing Board approval of the FY09 budget; providing an effective date.
(Contract Number 4600001477) (Lucine Dadrian, ext. 2685)
Original Item With Changes:
2008-824 A Resolution of the Governing Board of the South Florida Water
Management District to authorize entering into a 180 day contract with Lucas
Marine Construction LLC, the lowest responsive and responsible bidder for the
C-4 Floodwall, Miami-Dade County, in the amount of $1,427,750, of which ad
valorem funds of $300,000 $10,000 are budgeted and the remainder is subject
to Governing Board approval of the FY09 budget; providing an effective date.
(Contract Number 4600001477) (Lucine Dadrian, ext. 2685)
Modified Item Text:
2008-824 A Resolution of the Governing Board of the South Florida Water
Management District to authorize entering into a 180 day contract with Lucas
Marine Construction LLC, the lowest responsive and responsible bidder for the
C-4 Floodwall, Miami-Dade County, in the amount of $1,427,750, of which ad
valorem funds of $10,000 are budgeted and the remainder is subject to
Governing Board approval of the FY09 budget; providing an effective date.
(Contract Number 4600001477) (Lucine Dadrian, ext. 2685)

Supporting documents for the following item have been added:
Item #:46
Resolution #:2008-824
See supporting CJSS: da_om_cj_11314_AFLD.pdf
See supporting document: da_om_101_sd.pdf
See resolution document: da_om_rd_11313_AFLD.pdf
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This awards results from a Request for Bid(RFB) under standard of competition. The RFB was advertised in the BROWARD TIMES
INC, EL HERALDO DE BROWARD, MIAMI HERALD THE, MIAMI TIMES, PALM BEACH DAILY BUSINESS REVIEW, SUN
SENTINEL on June 11, 2008.

Bids were evaluated and evaluated in the following order:

Contractor Name Bid Amount

SOLO CONSTRCTN CORP $1,375,000.00

LUCAS MARINE CONSTRCTN LLC $1,427,750.00

KIEWIT SOUTHERN CORP $1,496,549.00

ADVENTURE ENVIRON INC $1,535,000.00

ZEP CONSTRCTN INC $1,645,000.00

EBSARY FNDTN $1,694,430.00

CONSTRUCT GRP CORP $1,720,000.00

RICHARDS CO $1,800,000.00

CLOSE CONSTRCTN $1,823,223.00

SHORELINE FNDTN INC $1,835,000.00

WEST CONSTRUCTION INC $1,876,729.00

ANZAC CONTRACTORS INC $1,888,000.00

DOUGLAS N HIGGINS INC $1,889,000.00

AMERCN EARTH MOVERS INC $1,949,878.00

KELLY BROTHERS INC $1,977,000.00

HARRY PEPPER & ASSOCS INC $2,110,662.00

HA CONTRACTING CORP $2,400,000.00

C&D CONSTRCTN INC $3,168,000.00

No. Total Planholders: 57

No. RFBs Mailed to SBEs: 15

No. Total Proposals Recvd: 18

No. SBE Proposals Recvd: 8

No. No-bids Recvd: 0

No. No-Answers: 39

 An * behind the Contractor Name denotes Non-Responsive or Non-Responsible
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M E M O R A N D U M 
 
 
TO:  Governing Board Members 
 
FROM: George L. Horne, Deputy Executive Director, Operations and Maintenance 
 
DATE:  August 4, 2008 
 
SUBJECT: 4600001477 - C-4 Floodwall 
 
Background: The C-4 basin has an area of approximately 61 square miles and is located in 
eastern Miami-Dade County and is drained primarily by the C-4 Canal. The C-4 Canal begins in 
the east borrow canal, L-30, and is connected to three other primary canals: C-2 (Snapper 
Creek Canal) makes an open connection at SW 117th Avenue, C-3 (Coral Gables Canal) makes 
an open connection just east of the Palmetto Expressway and 7th Avenue, and C-5 (Comfort 
Canal) branches from C-4 at Blue Lagoon north of Coral Gables.  Normal flow is from C-4 to C-
2, C-3 and C-5.  The Cities of Sweetwater and West Miami, as well as portions of 
unincorporated Miami-Dade County, are subject to frequent flooding during higher than normal 
rainfall events with water entering buildings during larger events.  Also, the cities of Coral 
Gables and South Miami are indirectly impacted by the drainage conditions in the C-4 basin.   
 
This Work consists of furnishing all materials, labor, tools, and equipment required to construct 
a floodwall on the north bank of the C-4 canal between S.W. 122nd Avenue to the Florida 
Turnpike.  The project also includes construction of an internal drainage system along the north 
side of the wall.  The items of work will include:  Clearing and grubbing, demolition, excavation, 
concrete, sheet pile cut off wall, and drainage. 
 

How this helps meet the District’s 10-Year Strategic Plan:  
This project is an integral component in the District’s 10-year Strategic Plan to improve the 
District’s flood control system. 

Funding Source: The lowest responsive and responsible bidder is Lucas Marine Construction, 
LLC with a total amount of $1,427,750.00, of which $10,000.00 is budgeted using ad valorem 
funds under the Operations and Maintenance Capital Program and the remainder is subject to 
Governing Board approval of FY09 budget.  

This Board item impacts what areas of the District, both resource areas and geography:  
This item impacts the Operations and Maintenance resource areas and services in Miami Dade 
Counties. 

What concerns could this Board item raise? None. This Request for Bids (RFB) followed 
standard procurement procedures.  The lowest responsive and responsible bidder was 
selected. 

Why should the Governing Board approve this item? This work must be pursued 
expeditiously in order to enhance and improve a key component of the District’s flood control 
system. 
 
 
 
GLH/ld 
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SOUTH FLORIDA WATER MANAGEMENT DISTRICT
RESOLUTION NO. 2008-

A RESOLUTION OF THE GOVERNING BOARD OF THE SOUTH FLORIDA WATER
MANAGEMENT DISTRICT TO AUTHORIZE ENTERING INTO A 180 DAY CONTRACT WITH
LUCAS MARINE CONSTRUCTION LLC, THE LOWEST RESPONSIVE AND RESPONSIBLE
BIDDER FOR THE C-4 FLOODWALL, MIAMI-DADE COUNTY, IN THE AMOUNT OF
$1,427,750, OF WHICH AD VALOREM FUNDS OF $10,000 ARE BUDGETED AND THE
REMAINDER IS SUBJECT TO GOVERNING BOARD APPROVAL OF THE FY09 BUDGET;
PROVIDING AN EFFECTIVE DATE. (CONTRACT NUMBER 4600001477) (LUCINE
DADRIAN, EXT. 2685)

WHEREAS, the Governing Board of the South Florida Water Management District deems it necessary,
appropriate and in the public interest to authorize  entering into a 180 day contract with Lucas Marine
Construction LLC, the lowest responsive and responsible bidder for the C-4 Floodwall, Miami-Dade County, in
the amount of $1,427,750, of which ad valorem funds of $10,000 are budgeted and the remainder is subject to
Governing Board approval of the FY09 budget; providing an effective date. (Contract Number 4600001477)
(Lucine Dadrian, ext. 2685) and;

NOW THEREFORE, BE IT RESOLVED by the Governing Board of the South Florida Water
Management District:

Section 1. The Governing Board of the South Florida Water Management District hereby authorizes the
execution of 4600001477 with LUCAS MARINE CONSTRUCTION, LLC.

Section 2. This resolution shall take effect immediately upon adoption.

PASSED and ADOPTED this  _____________  day of __________________,  2008.

SOUTH FLORIDA WATER MANAGEMENT DISTRICT,
BY ITS GOVERNING BOARD

By:

Chair

ATTEST:

By:

District Clerk/Secretary

Approved as to form:

By:
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The following item has been changed:
Item #:49
Original Item Text:
Open Public Hearing

 (A.) Adopt amendments to Rules 40E-2.091. 40E-8.421 and 40E-20.091,
F.A.C., and the Basis of Review for Water Use Permit Applications within the
South Florida Water Management District", to address water supply availability
issues within the Lake Okeechobee Service Area, amend consumptive use
criteria, and establish a recovery strategy for Lake Okeechobee.

B.) Approve order to amend the Lower East Coast Plan, Appendix H to be
consistent with the proposed rules, above. (Chip Merriam, ext. 6597)

Close Public Hearing
Original Item With Changes:
Open Public Hearing (A.) Adopt amendments to Rules 40E-2.091. 40E-8.421
and 40E-20.091, F.A.C., and the Basis of Review for Water Use Permit
Applications within the South Florida Water Management District", to address
water supply availability issues within the Lake Okeechobee Service Area,
amend consumptive use criteria, and establish a recovery strategy for Lake
Okeechobee. Approve to amend Close Public Hearing B.) Final order of the
Governing Board of the South Florida Water Management District amending the
Lower East Coast Plan, Appendix H to be consistent with the proposed rules,
above. (Chip Merriam, ext. 6597)
Modified Item Text:
Open Public Hearing

 (A.) Adopt amendments to Rules 40E-2.091. 40E-8.421 and 40E-20.091,
F.A.C., and the Basis of Review for Water Use Permit Applications within the
South Florida Water Management District", to address water supply availability
issues within the Lake Okeechobee Service Area, amend consumptive use
criteria, and establish a recovery strategy for Lake Okeechobee.

Close Public Hearing

B.) Final order of the Governing Board of the South Florida Water Management
District amending the Lower East Coast Plan, Appendix H to be consistent with
the proposed rules, above. (Chip Merriam, ext. 6597)

Supporting documents for the following item have been added:
Item #:49
See supporting document: ph_wr_002_sd.pdf
See supporting document: ph_wr_003_sd.pdf
See supporting document: ph_wr_002_sd.pdf

23
GB Agenda Addendum of the South Florida Water Management District - August 14, 2008

http://my.sfwmd.gov:80/govboard/docs/F1662260150/ph_wr_002_sd.pdf
http://my.sfwmd.gov:80/govboard/docs/F1574841429/ph_wr_003_sd.pdf
http://my.sfwmd.gov:80/govboard/docs/F742170362/ph_wr_002_sd.pdf


THE FULL TEXT OF THE PROPOSED RULE IS:  

40E-2.091 Publications Incorporated by Reference. 

The “Basis of Review for Water Use Permit Applications within the South Florida Water 

Management District – _______________ February 13, 2008”, is hereby published by 

reference and incorporated into this chapter. A current version of this document is 

available upon request. 

Specific Authority 373.044, 373.113, 373.118, 373.171 FS. Law Implemented 373.042, 

373.0421, 373.109, 373.196, 373.219, 373.223, 373.224, 373.229, 373.232, 373.233, 

373.236, 373.239, 373.250 FS. History–New 9-3-81, Formerly 16K-2.035(1), Amended 

2-24-85, 11-21-89, 1-4-93, 4-20-94, 11-26-95, 7-11-96, 4-9-97, 12-10-97, 9-10-01, 12-

19-01, 8-1-02, 6-9-03, 8-31-03, 4-23-07, 9-13-07, 2-13-08, ________. 

 

Basis of Review for Water Use Permit Applications within the SFWMD 

3.2.1 Restricted Allocation Areas 

G.   The following restrictions shall apply when allocating surface water derived from 

the Lake Okeechobee Waterbody for consumptive use within the Lake 

Okeechobee Basin as defined in Section 1.7.3.  This rule is a component of the 

recovery strategy for minimum flows and levels for Lake Okeechobee, as set forth 

in Chapter 40E-8, F.A.C., to address lower Lake management levels and storage 

under the U. S. Army Corps of Engineers’ interim Lake Okeechobee Regulation 

Schedule (LORS), adopted to protect the public health and safety (April 28, 

2008).  Compliance with this rule along with the other criteria contained in the 

Basis of Review implements the objectives of the District to protect the public 

health and safety, to prevent interference among legal users of Lake water, to be 

consistent with the MFL recovery strategy as defined in Rule 40E-8.421, F.A.C., 

and to ensure that water necessary for Everglades restoration is not allocated for 

consumptive use.  

(1) The rule applies to applications for new projects, existing unpermitted 

projects, modifications to existing projects, and permit renewals for 

existing projects located within the Lake Okeechobee Basin as described 
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in Section 1.7.3, that propose to use surface water from the “Lake 

Okeechobee Waterbody,” defined as: 

(a) Lake Okeechobee as identified in Subsection 40E-8.021(12), 

F.A.C.; or  

(b) Integrated conveyance systems that are hydraulically connected to 

and receive water from Lake Okeechobee such as the 

Caloosahatchee River, the St Lucie Canal, or secondary canal 

systems that receive Lake Okeechobee water for water supply 

purposes via gravity flow or by pump.   

 This section does not apply to groundwater withdrawals such as withdrawals from wells, 

mining, and dewatering, or to projects that request to use a volume of water from the 

Lake Okeechobee Waterbody at or below the threshold contained in Subsection 

paragraph 40E-20.302(1)(a), F.A.C. 

(2) Except as otherwise provided in this section, an applicant must 

demonstrate the requested allocation will not cause a net increase in the 

volume of surface water withdrawn from the Lake Okeechobee 

Waterbody over the entire "base condition water use" as defined in 

Subsections paragraphs (a) through (d), below but in no case shall exceed 

the withdrawal authorized to the applicant as of October 29, 2008.  In 

determining the base condition water use pursuant to paragraphs (a) 

through (d) below, the District shall consider and allow adjustments if the 

applicant demonstrates that such use is not representative of normal 

operations due to unanticipated conditions affecting the actual quantity of 

water withdrawn, such as extreme climatic conditions or equipment 

failure.    

(a)  Public Water Supply Use Class: the maximum quantity of water 

withdrawn by the applicant from the Lake Okeechobee Waterbody 

during any consecutive twelve month period between April 1, 2001 

and January 1, October 29, 2008 consistent with the conditions of 

the existing permit.   If a permit allocation existing on January 1 

October 29, 2008 contains an allocation based on a conversion of a 
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water treatment system, the base condition water use shall be 

increased to account for treatment losses of the new treatment plant 

as if the treatment system was operational during the above stated 

time interval;  

(b)  Irrigation Use Classes: the quantity of water calculated using 

Sections 2.3.and 3.9.1 considering to meet demands for:  

(i) The maximum number of acres actively irrigated by the 

applicant between from April 1, 2001 and January 1, 

October 29 2008 along with the associated crop type and 

irrigation method used. When determining the numbers of 

acres actively irrigated, data regarding historic crop 

plantings will be evaluated, however short term reductions 

in historic plantings caused by disease or poor market 

conditions are not to be used in determining the actively 

irrigated acreage; or 

(ii) If the irrigation project, or a portion thereof, has been 

authorized but not yet constructed pursuant to the 

conditions of a surface water management (construction) or 

environmental resource (construction) permit or 

authorization existing on  January 1, October 29 2008, the 

base condition water use will be calculated based on the 

number of acres and crop type identified in the 

environmental resource and water use permit or 

authorization in place as of January 1 October 29, 2008; 

(c)  Diversion and Impoundment Use Class: the demands of the 

applicant calculated pursuant to Section 2.7.2 for the physical 

conditions of the diversion and impoundment system as of January 

1 October 29, 2008. In situations where historic uses were supplied 

by the diversion and impoundment project but not expressly 

identified or incorporated in the diversion and impoundment 

permit, the base case condition water use will be as calculated to 
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include the historic demands served by the diversion and 

impoundment project between April 1, 2001 and January 1 

October 29, 2008. 

(d)  Other Use Classes: the maximum quantities of water withdrawn by 

the applicant (annual and maximum month) between April 1, 2001 

and January 1 October 29, 2008, consistent with the conditions of 

the existing permit.   

(3) Applicants shall provide reasonable assurances that the requested 

allocation proposed use will not cause a net increase in the volume of 

surface water withdrawn from the Lake Okeechobee Waterbody over the 

entire base condition water use increase the base condition water use from 

the Lake Okeechobee Waterbody. This Demonstration that the proposed 

use will not increase the base condition water use  is provided when the 

following criteria are met on a project by project scale as calculated 

pursuant to subsection 3.2.1.(G)(2), above: 

(a)   Permit Renewals:  Those projects which timely seek re-issuance of 

a previous permit without modifications.  The requested volume 

for permit renewal is no greater than the project’s base condition 

water use calculated pursuant to subsection (2) above. 

(b) Modifications that Maintain or Reduce the Base Condition Water 

Use calculated pursuant to the existing permit: The requested 

modification results in a reduction in the project’s base condition 

water use.  Examples of such modifications that could result in a 

reduction in the project’s base condition water use include changes 

to withdrawal facilities, a reduction in irrigated acreage, change in 

crop type, or irrigation efficiency that results in an allocation that is 

equal to or less than the project’s base condition water use 

calculated pursuant to the existing permit lowers water demands   

In the event that the modification results in a use that is less than 

the project’s base condition water use tThe applicant will be 
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required to calculate the reduction from in the project’s base 

condition water use associated with the requested modification. 

(c) New Projects, Existing Unpermitted Projects, or Modifications 

Requesting Base Condition Water Use in Excess of the Amount 

Calculated Pursuant to the Previous Permit:  Except for those uses 

as identified in subsection (4) as an incompatible use, allocations 

above or equal to the project’s base condition water use as 

identified in subsection (2) above will be provided from the 

following sources:    

(i) Certified Project Water. Water provided from an 

operational water resource development project, as defined 

in Section 373.019(22), Florida Statutes, that has been 

certified by the Governing Board for allocation to 

consumptive uses, as defined in Section 1.8; 

(ii) Lake Okeechobee_Waterbody Withdrawals Offset by 

Alternative Sources.  An alternative source of water that is 

demonstrated to replace the volume, including timing, of 

water proposed to be withdrawn from the Lake Okeechobee 

Waterbody over the base condition water use.  Examples of 

offsets include recharge provided by reclaimed water 

applied to provide recharge to the Waterbody in equal or 

greater amounts than the proposed increase over the base 

condition water use; 

(iii) Alternative Water Supply. Water provided from a source 

not restricted under this section such as groundwater, 

reclaimed wastewater or stored stormwater; or 

(iv) Unassigned, Terminated, or Reduced Base Condition Water 

Use.: The requested allocation is for available base 

condition water use calculated pursuant to subsection 

paragraph 3.2.1.(G)(2), above, that was not authorized by 

an existing permit (i.e. “unassigned”), permitted base 
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condition water use that has been made available through a 

permit which was terminated after January 1, 2008, or 

water made available pursuant to a modification made after 

January 1, 2008 which reduced the permitted base 

condition water use of an existing permit. In the event of 

competition for allocation of available base condition water 

use, those projects that seek an allocation of water in 

volumes equal to or less than that which was previously 

permitted to that project and/or used by that project shall be 

a positive consideration when determining which project 

best serves the public interest.  Prior to February 28, 2010, 

the Governing Board Water made available through the 

termination or reduction of other base condition water uses 

after October 29, 2008, unless the Governing Board 

determines that such retired or reduced base condition 

water use reserves the right to restrict the re-allocation of  

terminated base condition water use if it determines that 

such water is demonstrated to improve the performance of 

an MFL waterbody under recovery in terms of shortening 

the frequency or duration of projected MFL violations or 

improve the performance of meeting a restoration target as 

defined in an approved District restoration plan or project.  

On or after February 28, 2010, the Governing Board 

reserves the right to restrict the re-allocation of unassigned, 

terminated, or reduced base condition water use, if it 

determines that such water is demonstrated to improve the 

performance of an MFL waterbody under recovery in terms 

of shortening the frequency or duration of projected MFL 

violations or improve the performance of meeting a 

restoration target as defined in an approved District 

restoration plan or project.  
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(4)   Incompatible Use Type: Requested allocations for new public 

water supply uses that exceed the thresholds in Subsection 

paragraph 40E-20.302(1)(a), F.,A.C., or increases in existing uses 

above the project’s base condition water use calculated pursuant to 

Subsection paragraph (2)(a), above, shall not be permitted from the 

Lake Okeechobee Waterbody. Temporary Rrequesteds for 

temporary  increases over the project’s base condition water use 

from the Lake Okeechobee Waterbody shall may be granted to 

accommodate increased demands during a reasonable time period 

while alternative sources are constructed provided all other 

consumptive use permit criteria are satisfied.  The duration of the 

temporary increase shall be determined based on a construction 

schedule for the alternative source to be implemented with due 

diligence and defined in permit conditions.  Additionally, the 

permit shall include requirements to reduce the allocation to the 

base condition water use in accordance with this construction 

schedule.  
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THE FULL TEXT OF THE PROPOSED RULE IS:  

40E-8.421 Prevention and Recovery Strategies. 

(1) No Change. 

Harm Standards 

(2) The Everglades, Lake Okeechobee,  and the Caloosahatchee River.  

(a) As the effective date of this rule, September 10, 1001, Tthe Everglades, Lake 

Okeechobee and Caloosahatchee River have experienced or are projected to experience 

MFL violations. As a result, the LEC Plan and the LWC Plan contain approved recovery 

strategies, pursuant to Section 373.0421, F.S. Included in these recovery and prevention 

strategies is the CERP.  

(b) MFLs for many areas within the Everglades, Lake Okeechobee, and the 

Caloosahatchee River, that are part of or served by the C&SF Project, will not be 

achieved immediately upon adoption of this rule largely because of the lack of adequate 

regional storage, including U.S. Army Corps of Engineers’ regulation schedule effects, or 

ineffective water drainage and distribution infrastructure. Although not all locations 

within the Everglades are currently in violation of the proposed MFL, the Everglades, as 

a whole, is subject to a recovery strategy. The LEC Plan identifies the structural and non-

structural remedies necessary for the recovery of MFL water bodies. These structural and 

non-structural remedies are also intended to restore the Everglades, Lake Okeechobee 

and the Caloosahatchee River above the MFLs, through Chapter 373, F.S., authorities of 

the District.  

(c) The projected long-term restoration of flows and levels in the Everglades 

resulting from implementation of the LEC Plan and the CERP is documented in the LEC 

Plan, and are intended to more closely approximate “pre-drainage” conditions. The 

planned components include implementing consumptive use and water shortage 

programs, removing conveyance limitations, implementing revised C&SF Project 

operational programs, storing additional freshwater, reserving water for the protection of 

fish and wildlife, and developing alternative sources for water supply. These components 

will be implemented over the next 20 years, resulting in a phased restoration of the 

affected areas.   

(dc) The District, as the U.S. Army Corps of Engineers’ local sponsor of the C&SF 
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Project, is charged with implementing the CERP, in accordance with the Water 

Resources Development Act of 2000 (WRDA), Title VI entitled “Comprehensive 

Everglades Restoration,” and in accordance with State law. Assurances regarding water 

availability for consumptive uses and protection of natural systems are set forth in 

WRDA, Chapter 373, F.S., CERP and the LEC Plan, which will be followed by the 

District in implementing this chapter. Additional quantities of water for both consumptive 

uses and the natural systems made available from the CERP and other water resource 

development projects will be documented and protected on a project basis. For project 

components implemented under CERP, the additional quantity, distribution and timing of 

delivery of water that is made available for the natural system for consumptive use, will 

be identified consistent with purposes of the CERP. Under State law, water reservations 

and water allocations to consumptive uses will be utilized to protect water availability for 

the intended purposes. 

(e) Lake Okeechobee. Under implementation of the Water Supply and Environment 

(WSE) lake regulation schedule assumptions, the Lake Okeechobee MFL was not 

projected to be violated and a MFL prevention strategy was adopted.  However, due to 

changes in the Lake Okeechobee Regulation Schedule (LORS), which received final 

approval in April 2008, the Lake MFL is projected to be violated and a MFL recovery 

strategy is necessary. This recovery strategy will remain in effect until the MFL criteria is 

met pursuant to 373.0421, F.S.  The Lake Okeechobee MFL recovery strategy shall 

consist of four components, as fully described in the LEC Regional Water Supply Plan 

Appendix H, as updated in October 2008.  These components consist of:   

 i. environmental enhancement projects to be implemented during extreme 

low Lake stages, 

 ii. regulatory constraints on consumptive use of Lake water, 

iii. water shortage restrictions as described in Chapter 40E-22, F.A.C., and  

iv. capital projects that improve storage capacity both within and adjacent to 

the Lake. 

(3) Lake Okeechobee.  The LEC Plan contains an approved prevention strategy for 

Lake Okeechobee pursuant to Section 373.0421, F.S. The prevention strategy consists of 

implementing the District’s water shortage plan, including supply side management, as 
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simulted in the LEC Plan, and constructing and operating water supply and resource 

development projects. 

(34) Biscayne Aquifer. No Change. 

(45) Lower West Coast Aquifers. No Change. 

(56) St. Lucie River and Estuary. No Change. 

(67) Northwest Fork of the Loxahatchee River Recovery Strategy: Purpose and 

Intent. No Change. 

(78) Lake Istokpoga. No change. 

(89) Florida Bay. No Change. 

Specific Authority §§ 9, 10 P.L. 83-358, 373.044, 373.113, 373.171 FS. Law Implemented 

373.016, 373.036, 373.0361, 373.042, 373.0421, 373.175, 373.216, 373.219, 373.223, 

373.246 FS. History–New 9-10-01, Amended 11-11-02, 4-1-03, 1-19-06, 12-12-06, 4-23-

07, _________. 

33
GB Agenda Addendum of the South Florida Water Management District - August 14, 2008



THE FULL TEXT OF THE PROPOSED RULE IS:  

40E-20.091 Publications Incorporated by Reference. 

The “Basis of Review for Water Use Permit Applications within the South Florida Water 

Management District – _______________ February 13, 2008”, is hereby published by 

reference and incorporated into this chapter. A current version of this document is 

available upon request. 

Specific Authority 373.044, 373.113, 373.118, 373.171 FS. Law Implemented 373.042, 

373.0421, 373.109, 373.196, 373.219, 373.223, 373.224, 373.229, 373.232, 373.233, 

373.236, 373.239, 373.250 FS. History–New 9-3-81, Formerly 16K-2.035(1), Amended 

2-24-85, 11-21-89, 1-4-93, 4-20-94, 11-26-95, 7-11-96, 4-9-97, 12-10-97, 9-10-01, 12-

19-01, 8-1-02, 6-9-03, 8-31-03, 4-23-07, 9-13-07, 2-13-08, ________. 

 

See Proposed Rule 40E-2.091, F.A.C., herein, for amendments to Subsection 2.3.1 (G) 

Basis of Review for Water Use Permit Applications within the South Florida Water 

Management District 

34
GB Agenda Addendum of the South Florida Water Management District - August 14, 2008



                                                  
  

1 

BEFORE THE GOVERNING BOARD OF THE 
SOUTH FLORIDA WATER MANAGEMENT DISTRICT 

 
 

     ORDER NO. SFWMD 2008 - ______ DAO  
 
 
IN THE MATTER OF: 
 
APPROVAL OF 2008 AMENDMENT  
TO APPENDIX H OF THE LOWER  
EAST COAST WATER  
SUPPLY PLAN 
 
_______________________________/ 
 

FINAL ORDER ON 2008 AMENDMENT TO APPENDIX H OF THE  
LOWER EAST COAST WATER SUPPLY PLAN 

 
 This matter, having come before the Governing Board of the South Florida Water 

Management District (“SFWMD”), at its regular meeting of August 14, 2008, for entry of 

a Final Order, upon hearing staff’s presentation, and being otherwise fully informed, the 

Governing issues this Final Order containing the following Findings of Fact and 

Conclusions of Law. 

FINDINGS OF FACT 

 1. In May 2000, the Governing Board of the SFWMD approved the Lower 

East Coast (“LEC”) Water Supply Plan, 2000 – 2020 (“2000 LEC Plan”). 

 2. Section 373.0361, Florida Statutes (“F.S.”), requires that each regional 

water supply plan be based on at least a 20-year planning period and include: a) water 

supply and water resource development components; b) a funding strategy for water 

resource development projects; c) minimum flows and levels (“MFLs”) established 

within the planning region; d) a MFL recovery and prevention strategy; and e) technical 
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data and information supporting the plan. In addition, Section 373.036(2) mandates that 

each regional water supply plan be updated at least every five years. 

3. Pursuant to Section 373.0361, F.S., the District developed a 2005-2006 

update to the LEC Plan which included minimum flows and levels (“MFLs”) for specified 

water bodies, and recovery and prevention strategies for those water bodies that are 

exceeding, or are expected to exceed, the proposed criteria.  The 2005-2006 LEC Plan 

Update was approved by the Governing Board in February, 2007.  The 2005-2006 LEC 

Plan Update superseded and replaced the 2000 LEC Plan. 

4. In April, 2008, the U.S. Army Corps of Engineers amended the Lake 

Okeechobee Regulation Schedule to address public health and safety issues 

associated with the integrity of the Herbert Hoover Dike.  During evaluation of the Lake 

regulation schedule, modeling was conducted to assess the effect of the schedule on 

both existing legal users of water in terms of frequency, duration and severity of water 

shortage cutbacks and the Lake’s MFL performance.  In summary, it was found that the 

new schedule was projected to result in both significantly lower level of water supply 

certainty for existing legal users and violation of the Lake’s MFL.   

5. To address these issues, the SFWMD Governing Board initiated rule 

development in July, 2007.  SFWMD staff conducted 4 public workshops and presented 

proposed rule text, including proposed amendments to Appendix H of the LEC Water 

Supply Plan, to the Water Resources Advisory Committee in April and May, 2008.  The 

proposed rule text was approved for publication by the SFWMD Governing Board at its 

June, 2008 meeting and considered for adoption at the Board’s August, 2008 meeting. 
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6. The 2008 Amendment to Appendix H of the LEC Water Supply Plan is 

limited in scope and only addresses the projected violation of the Lake’s MFL by 

establishing a recovery strategy consisting of four components: 1) environmental 

enhancement projects to be implemented during extreme low Lake stages; 2) regulatory 

constraints on consumptive uses; 3) water shortage restrictions; and 4) capital projects 

to improve storage.  A copy of the 2008 Amendment to Appendix H of the LEC Water 

Supply Plan is attached hereto and incorporated herein as Exhibit “A”.  No other 

amendments to the LEC Water Supply Plan are proposed at this time. 

7. The 2008 Amendment to Appendix H of the LEC Water Supply Plan is not 

a self-executing document. It is not intended to affect the substantial interest of a party. 

Future Governing Board action will be required to implement the 2008 Amendment to 

Appendix H of the LEC Water Supply Plan.  When implementing action is taken, the 

Governing Board shall offer an appropriate point of entry to substantially affected 

parties, including Section 120.569, F.S., rights.  A copy of the Notice of Rights is 

attached hereto as Exhibit “B”.  Issues regarding underlying analyses, findings, 

conclusions or any other portions of the 2008 Amendment to Appendix H of the LEC 

Water Supply Plan relied upon to support a future Governing Board action may also be 

raised in challenges of such action.  

8. This planning document may be amended or updated as appropriate in 

light of new technical information and analysis.  Updates are required to occur no later 

than at five year intervals.   

9. Notice of this Final Agency Action will be distributed by certified mail to 

persons who have participated in plan development process.  Additional notice will be 
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published in the Florida Administrative Weekly and newspapers of general circulation 

within the planning region. 

CONCLUSIONS OF LAW 

10. Section 373.0361, F.S., adopted in 1997, authorizes the governing boards 

of the water management districts to undertake regional water supply planning efforts, 

including the updating of existing plans such as the LEC Water Supply Plan.  Section 

373.0361, F.S., also establishes a framework for the regional water supply plan’s scope, 

analysis, implementation, and process.  

11. The Governing Board concludes that the 2008 Amendment to Appendix H 

of the LEC Water Supply Plan meet the requirements of Section 373.0361, F.S., as 

related to the limited purpose of this amendment. 

12. Subsection 373.0361(4), F.S., establishes the opportunity for 

administrative review of District approval of a regional water supply plan.  This provision 

states:   

Governing board approval of a regional water supply plan shall not 
be subject to the rulemaking requirements of Chapter 120.  
However, any portion of an approved regional water supply plan 
which affects the substantial interests of a party shall be subject to 
s. 120.569.  (Emphasis added.) 
 

Section 120.569, F.S., details the legal provisions that apply in all proceedings in which 

the substantial interests of a party are determined by an agency.  The Notice of Rights 

included in this Order describes these and other potential remedies which may exist.  

However, the Notice of Rights shall not cover actions taken by the Governing Board in 

the future to implement the 2008 Amendment to Appendix H of the LEC Water Supply 

Plan.  When implementing action is taken, the Governing Board shall offer an 
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appropriate point of entry to substantially affected parties.  To the extent the 2008 

Amendment to Appendix H of the LEC Water Supply Plan or anything in the 2008 

Amendment is relied upon to support a future Governing Board action, a challenge to 

the implementation action may also challenge the supporting material contained in the 

2008 Amendment to Appendix H of the LEC Water Supply Plan. 

13. The 2008 Amendment to Appendix H of the LEC Water Supply Plan may 

be updated or amended as new technical information and analysis becomes available.  

Updates shall occur in accordance with Section 373.0361, F.S., at intervals no later 

than five years from the date of entry of the Order on the 2005–2006 LEC Plan Update.     

14. This 2008 Amendment to Appendix H of the LEC Water Supply Plan is 

intended to be restricted in scope to solely incorporate a MFL recovery strategy for 

Lake Okeechobee pursuant to Subsection 373.0361(2)(c), F.S.   

15. This Amendment does not constitute an update of the LEC Plan pursuant 

to the 5 year update requirements in Subsection 373.0361(2)(a)2., F.S., and does not 

trigger local government requirements in Subsection  163.3177(6)(c), F.S. 

ORDER 

 Based upon the foregoing Findings of Fact and Conclusions of Law, it is hereby 

ORDERED that the 2008 Amendment to Appendix H of the LEC Water Supply Plan is 

hereby approved in accordance with Section 373.0361, F.S.  Staff is authorized to 

distribute notice of this Final Agency Action by certified mail to persons who have 

participated in the 2008 Amendment process.  Additional notice shall be published in  
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the Florida Administrative Weekly and newspapers of general circulation within the 

planning region.  

DONE AND SO ORDERED this _____ day of August, 2008, at a public meeting 

held at 3301 Gun Club Road, West Palm Beach, FL 33406. 

     SOUTH FLORIDA WATER MANAGEMENT  
     DISTRICT BY ITS GOVERNING BOARD 

 
 
 

   BY: _____________________________                                           
          Eric Buermann, Chair 
 

 
ATTEST:                                        LEGAL FORM APPROVED BY 
       OFFICE OF COUNSEL 
BY: ______________________  
 SECRETARY     BY:  ______________________ 
 
DATE: __________________ 
       DATE: _____________________ 

 
(Corporate Seal) 
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HH  
MMiinniimmuumm  FFlloowwss  aanndd  LLeevveellss  

CCrriitteerriiaa  aanndd  RReeccoovveerryy  aanndd  
PPrreevveennttiioonn  SSttrraatteeggiieess  

OVERVIEW 

Section 373.0361, Florida Statutes (F.S.), requires that each regional water supply plan be 
based on at least a 20-year planning period and include: a) water supply and water 
resource development components; b) a funding strategy for water resource 
development projects; c) minimum flows and levels (MFLs) established within the 
planning region; d) a MFL recovery and prevention strategy; and, e) technical data and 
information supporting the plan. In addition, Section 373.036(2) mandates that each 
regional water supply plan be updated at least every five years. 

This appendix provides additional information and updated information since the 2000 
Lower East Coast Regional Water Supply Plan (2000 LEC Plan) (SFWMD 2000b) for the 
2005–2006 Lower East Cost Water Supply Plan Update (2005–2006 LEC Plan Update) 
regarding the establishment of MFLs and recovery and prevention strategies. This 
document was prepared to be read within the context of the entire plan update.  

During the 2005 legislative session, Florida lawmakers revised state water law, 
strengthening the link between land use and water supply planning and creating the 
Water Protection and Sustainability Program. The alternative water supply portion of 
this program is intended to reduce competition between users and natural systems for 
available water by encouraging the development of alternative water supplies. Pursuant 
to Section 373.0361, F.S., the 2005–2006 LEC Plan Update includes MFLs for specified 
water bodies, and recovery and prevention strategies for those water bodies that are 
exceeding, or are expected to exceed, the proposed criteria.  

As one of the tools for plan implementation, rulemaking to implement the regulatory 
recommendations of the 2000 LEC Plan constituted a significant effort during the past 
several years. Rulemaking included changes to consumptive use permitting (CUP) criteria 
to cumulatively define the availability of water for consumptive uses and water resource 
protection. As recommended in the 2000 LEC Plan, certain rulemaking efforts were 
grouped in phases to allow for the cumulative analysis of the water resource and 
consumptive use implications of the regulatory program. The South Florida Water 
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Management District (SFWMD or District) may also impose water shortage declarations 
to curb consumptive use withdrawals pursuant to Section 373.246, F.S. Water shortage 
declarations are designed to prevent MFL violations. 

Another goal of the rulemaking schedule was to adopt rules as the technical information 
became available. As a result, the 2000 LEC Plan recommended that rulemaking should 
proceed for concepts that were sufficiently identified and evaluated in the planning 
process. Since the 2000 LEC Plan, MFLs have been established for the Everglades, Lake 
Okeechobee, the Biscayne Aquifer (SFWMD 2000c); the Northwest Fork of the 
Loxahatchee River (SFWMD 2002b); the Caloosahatchee River and Estuary (SFWMD 
2000d); the St. Lucie River and Estuary (SFWMD 2002c); and, Florida Bay (SFWMD 
2006b). 

In addition, uncertainties in the rulemaking process, such as delays for development of 
supporting technical data or rules, created challenges with the proposed schedule for 
MFL rule development. The proposed schedule is, therefore, adapted each year to 
account for delays, while considering the need to develop associated rules through a 
coordinated rulemaking process. The schedule for development of MFLs is presented in 
Chapter 6. 

In developing MFL recovery and prevention strategies, it is essential that the role of 
MFLs under Chapter 373, F.S., be identified. The SFWMD developed the 2000 LEC 
Plan based on a resource protection framework that helps identify the role of MFLs in 
relation to the other tools implemented under the statute. These concepts provide the 
basis for the proposed recovery and prevention strategies.  

The overall goal of Chapter 373, F.S., is to ensure the sustainability of water resources of 
the state (Section 373.016, F.S.). Chapter 373, F.S., provides the District with several 
tools to carry out this responsibility. These tools have various levels of resource 
protection standards. Water resource protection standards in Chapter 373, F.S., must be 
applied together as a whole to meet this goal. Pursuant to Parts II and IV of Chapter 
373, F.S., surface water management and CUP regulatory programs must prevent harm 
to the water resource. Minimum flows and levels must be set at the point at which 
further withdrawals could cause significant harm to the water resources or ecology of the 
area. Water shortage statutes, on the other hand, dictate that permitted water supplies 
must be restricted in a manner that prevents serious harm from occurring to the water 
resources. Other protection tools include reservations of water for fish and wildlife, or 
health and safety (Section 373.223(3), F.S.), and aquifer zoning to prevent undesirable 
uses of the groundwater (Section 373.036, F.S.).  

The levels of impacts—harm, significant harm and serious harm—are relative resource 
protection terms. Each plays a role to help achieve the ultimate goal—to achieve a 
sustainable water resource. The role of MFLs is shown conceptually in Figure 1.  
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Figure 1.  Conceptual Relationship among the Harm, Serious Harm and Significant Harm Standards.  

Section 373.0421, F.S., requires that once the MFL technical criteria have been 
established, the water management districts must develop and expeditiously implement a 
recovery and prevention strategy for those water bodies that are currently exceeding, or 
are expected to exceed, the MFL criteria. Section 373.0421(2), F.S., provides the 
following in relevant part:  

 
The recovery or prevention strategy shall include phasing or a timetable which 
will allow for the provision of sufficient water supplies for all existing and 
projected reasonable-beneficial uses, including development of additional 
water supplies and implementation of conservation and other efficiency 
measures concurrent with, to the extent practical, and to offset, reductions in 
permitted withdrawals, consistent with the provisions of this chapter.  

It is possible that the proposed MFL criteria cannot be achieved immediately, because of 
the lack of adequate regional storage and/or ineffective water distribution infrastructure. 
These storage and infrastructure shortfalls will be resolved through water resource 
development and water supply development projects, construction of facilities, and 
improved operational strategies that will increase the region’s storage capacity and 
improve the existing delivery system. Planning and regulatory efforts, therefore, will 
include a programmed recovery process that will be implemented over time to improve 
water supply and distribution to protect water resources and functions. The recovery 
process includes the following:  

 A list of projects will be provided, which includes the structural solutions for the 
recovery plan and prevention strategy, as well as the timing and funding 
requirements for each project. Table 1 provides a list of the various water 
resource development projects identified in this plan update that will provide 
water to meet the proposed MFL targets and water reservations. These projects 
include projects associated with the Comprehensive Everglades Restoration Plan 
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(CERP), as well as the District’s Acceler8 initiative and programs. Table 1 also 
includes anticipated completion dates of these projects and the estimated 
amounts of water to be delivered to each area by components to meet the 
proposed MFLs and other water needs.  

 If necessary to prevent the MFL criteria from being exceeded, demand 
management cutbacks for recovery during drought conditions will also be 
identified (e.g., phased water shortage restrictions to prevent significant or 
serious harm). This LEC Plan Update does not propose the use of the Water 
Shortage Plan [Chapter 40E-21, Florida Administrative Code (F.A.C.)] as a MFL 
recovery strategy. However, when a drought occurs, the District will rely on the 
Water Shortage Plan, as needed, to address regional system water availability.  

 To the extent practicable, the District attempts to implement water deliveries to 
reduce or prevent the MFL criteria from being exceeded. For example, 
operational guidelines needed for implementation of water supply deliveries to 
avoid MFL exceedances, in concert with meeting other required water demands, 
are identified in the document, entitled Adaptive Protocols for Lake Okeechobee 
Operations (SFWMD et al. 2003).  

 Before considering reduction in permitted withdrawals in a recovery and 
prevention strategy, all practical means to prevent reductions in available water 
supplies for consumptive use will be explored and implemented. When 
determining whether reductions in existing legal uses are required, the following 
factors shall be considered:  
- The extent of MFL shortfall directly caused by existing legal uses. 

- The practicality of avoiding the need for reductions in permitted supplies, 
including structural and operational measures, by maximizing the beneficial uses 
of the existing water source. 

- The risk of significant harm resulting from the existing legal use in the interim 
period before the recovery strategy is fully implemented. 
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Table 1.  Water Resource Development Projects in the CERP, Acceler8 and District Programs That 
Provide Water Supplies Associated with 

MFL Recovery Plans and Prevention Strategies d. 

MFL Water 
Body Water Resource Development Projects Program 

Finish 
date a 

Est. cost 
($ mil.) 

Modified Water Deliveries to Everglades National Park SFWMD/ 
USACE 2010 398.0

C-111 Spreader Canal/Operational Modifications b (diverts 
360,000 acre-ft per year [ac-ft/yr]) Acceler8 2010 46.8

WCA-3A/3B Seep. Management (70,000 ac-ft/yr) Acceler8 2009 30.3

EAA Storage Reservoir - Phase 1 (190,000 ac-ft) Acceler8 2010 536.6

Acme Basin B (1,028 ac-ft; diverts 32,000 ac-ft/yr) Acceler8 2008 36.9

Fran Reich Preserve (42,000 ac-ft/yr) Acceler8 2009 41.3

C-11 Impoundment (4,800 ac-ft) Acceler8 2009 85.5

C-9 Impoundment (6,600 ac-ft) Acceler8 2009 58.2

Decompartmentalize WCA-3A CERP 2015-2020 290.1

Everglades 
(including WCAs 

and ENP) – projects 
needed for MFL 

Recovery 

EAA Storage Reservoir (120,000 ac-ft) CERP 2015-2020 184.5

Lake Okeechobee Storage (250,000 ac-ft) CERP 2010-2015 338.4Lake Okeechobee – 
projects needed for 

MFL Recovery  Taylor Creek/Nubbin Slough Reservoir (50,000 ac-ft) CERP 2010-2015 94.1

 Herbert Hoover Dike Repair USACE 2030e 856e

Ten Mile Creek Reservoir (6,100 ac-ft) SFWMD 2008 32.0St. Lucie Estuary –
projects needed for 

MFL Prevention C-44 Reservoir/STA (50,600 ac-ft) Acceler8 2009 339.8

C-43 West Reservoir (170,000 ac-ft) Acceler8 2010 334.0Caloosahatchee 
Estuary – projects 
needed for MFL 

Recovery 
C-43 Basin ASR (220 MGD) CERP 2015-2020 213.0

C-51 and Southern L-8 Reservoir (47,000 ac-ft) CERP 2015-2020 306.5

G-160, 161 Structures CERP 2006 2.3
Loxahatchee River – 
projects needed for 

MFL Recovery 
West Palm Beach Water Catchment Area ASRc CERP 2015-2020 49.9

Florida Bay/Florida Keys Feasibility Study CERP 2010 6.0Florida Bay – 
projects needed for 

MFL Prevention  WCA-3A/3B Seep. Management (70,000 ac-ft/yr) Acceler8 2009 30.3

 
a. Dates to complete projects are taken from CERP 2005 MISP Status report and the Acceler8 October 2006 Project Status 

report. Finish dates are for completed construction. Specific years are not provided for CERP projects scheduled for 
completion beyond 2010; ranges are identified in five-year increments. 

b. C-111 Operational Modifications are part of the Modification to South Dade Conveyance System in Southern 
Portion of L-31N and C-111 canals component. 

c. The West Palm Beach Water Catchment Area ASR is part of the L-8 Project.  
d. MFL rules identify the general programs that will be used to develop and implement prevention or recovery, rather than 

specific projects. The potential role of specific projects to address MFL water needs is generally considered in the 
respective MFL technical supporting documentation. 

e. Time and costs shown here are for complete dike repair.  Partial repairs estimated to occur between 2009 and 2020 may 
be sufficient to allow additional storage in the Lake necessary to prevent MFL violations  
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MFL PREVENTION STRATEGY 
THROUGH WATER SHORTAGE 
PLAN IMPLEMENTATION  

Minimum flows and levels are the point at which further withdrawals would cause 
significant harm to water resources. Significant harm is defined as the level of harm that 
requires multiple years for the water resource to recover. This is considered to be more 
severe than the harm standard imposed in the CUP process, which relates to impacts 
that would occur during a 1-in-10 year drought. Therefore, MFLs in a recovered natural 
system would not be exceeded until conditions had already exceeded the 1-in-10 year 
drought level of certainty criteria. Serious harm, the ultimate harm to the water resources 
contemplated under Chapter 373, F.S., can be interpreted as long-term, irreversible or 
permanent impacts to the water resource. Minimum flows and levels are associated with 
significant harm, which is considered to be less severe than serious harm, and therefore, 
may act as triggers to impose water shortages.  

The District has implemented its water shortage authority by restricting consumptive 
uses based on the concept of shared adversity between users and the water resources 
(Chapter 40E-21, F.A.C., Amended August 14, 2003). Under this program, different 
levels or phases of water shortage restrictions with varying levels of severity are imposed 
relative to the severity of drought conditions. The four phases of current water shortage 
restrictions are based on progressively increasing resource impacts leading up to serious 
harm. Under the District’s program, Phase I and II water shortages primarily reduce 
water use through conservation techniques and minor use restrictions, such as 
restrictions on car washing and lawn watering. Phases III and IV, however, require use 
cutbacks that are associated with some level of economic impact to the users, such as the 
potential for crop damage due to agricultural irrigation restrictions. Established MFLs 
are considered in the evaluation of current water conditions (Rule 40E-21.221(3)(d), 
F.A.C.), and as a basis for establishing water use restrictions (Rule 40E-21-271(3)(d), 
F.A.C.).  

MFLS FOR SPECIFIC WATER BODIES  
MFL Criteria for Lake Okeechobee  

The MFL criteria for Lake Okeechobee were established in 2001. Significant harm criteria 
(SFWMD 2000c) were based on the relationship between water levels in the lake and the ability 
to: a) protect the coastal aquifer against saltwater intrusion; b) supply water to Everglades 
National Park; c) provide littoral zone habitat for fish and wildlife; and, d) ensure navigational 
and recreational access. Consideration was also given to the lake’s function as a storage area for 
supplying water to adjacent areas, such as the Everglades Agricultural Area (EAA), the Seminole 
Indian Tribe, the Caloosahatchee and St. Lucie basins, and the Lake Okeechobee Service Area. 
The MFL criteria for Lake Okeechobee are defined as follows: “An MFL violation occurs in 
Lake Okeechobee when an exceedance, as defined herein, occurs more than once every six 
years. An “exceedance” is a decline below 11 feet NGVD for more than 80, non-consecutive or 
consecutive, days, during an eighteen month period. The eighteen month period shall be 
initiated following the first day Lake Okeechobee falls below 11 feet NGVD, and shall not 
include more than one wet season, defined as May 31st through October 31st of any given 
calendar year” (Chapter 40E-8.221). 
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Effects of the revised Lake Okeechobee Regulation Schedule (LORSS)  

In the year 2000, in order to determine whether the proposed Lake MFL criteria could 
be expected to be violated over the next 20 years (which would determine if a prevention 
or recovery plan would be needed for Lake Okeechobee), the South Florida Water 
Management Model was used to evaluate the proposed MFL criteria in five year 
increments through the year 2020.  The analysis considered projected growth in 
consumptive use demands on the Lake, the scheduled delivery and performance of the 
Restudy project components, and the WSE (Water Supply and Environment) regulation 
schedule proposed for the Lake.  Details regarding the modeling analysis are available in 
the LEC Regional Water Supply Plan (May, 2000).   

Under these assumptions, it was found that the proposed Lake MFL criteria would not 
be violated and existing /projected users would have a 1 in 10 level of certainty 
providing the water shortage trigger line for Lake Okeechobee that existed in 2000 (40E-
22 F.A.C..) would be lowered 0.5 feet.  The proposed WSE regulation schedule was 
adopted by the USACE in July, 2000, the District modified the water shortage trigger 
line by rule and adopted the Lake Okeechobee MFL criteria with the associated 
prevention plan in 2001. 

However, in response to a series of several high Lake stage events and the associated 
harmful discharges to the Caloosahatchee and St. Lucie estuaries during 2004 and 2005, 
the USACE initiated a process to revise the WSE  regulation schedule to improve 
management of the Lake during high water conditions.  The goals of the regulation 
schedule modification process (known as LORSS; Lake Okeechobee Regulation 
Schedule Study) were later amended to address public health and safety concerns related 
to the efficacy of the Herbert Hoover Dike.  In July 2007, after extensive public 
participation, the USACE published the draft environmental impact statement for a 
revised Lake regulation schedule that would effectively reduce Lake stages until the 
earlier of:  (1) implementation of a new Lake Okeechobee schedule as a component of 
the system-wide operating plan to accommodate the Comprehensive Everglades 
Restoration Plan (CERP Band 1 projects) and the State of Florida’s fast track Acceler8 
projects, or (2) completion of Herbert Hoover Dike seepage berm construction or 
equivalent dike repairs for reaches 1, 2, and 3. 

The District, working with the USACE, conducted modeling to evaluate the impact of 
the proposed LORSS regulation schedule on, among other things, existing legal users, in 
terms of frequency, duration and severity of water shortage cutbacks, and the Lake’s 
MFL performance for inclusion in the draft EIS.  It was found that while LORSS would 
effectively provide protection for public health and safety, the Lake Okeechobee MFL 
criteria was projected to be violated and existing legal uses were projected to experience 
significantly greater water shortage cutbacks.   Analysis of the proposed revisions to the 
Lake regulation schedule shows performance improved slightly in meeting the 
Caloosahatchee River MFL as a result of greater dry season discharges to the estuary.   
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Attempts to mitigate the impacts to existing legal users of Lake water under LORSS were 
evaluated, including the use of temporary water supply pumps (to access Lake water at 
lower stages) and dropping the water shortage trigger line an additional foot.  While 
lowering the water shortage trigger line would reduce the duration and severity of water 
shortage cutbacks associated with the proposed schedule, it was found that lowering the 
Lake water shortage trigger was inconsistent with the Lake Okeechobee MFL criteria.  
Discussions regarding the modeling and results are found in the USACE Final 
Environmental Impact Statement (November, 2007).  As a result, lowering of the Lake 
water shortage trigger line was rejected as an option by the District.  Despite the increase 
water shortage impacts to existing legal users, the protection of public safety as related to 
the structural integrity of the Herbert Hoobert Dike was the overarching factor.  The 
USACE issued its Record of Decision approving the revised Lake regulation schedule on 
April 28, 2008.    

The USACE, as explained above, acknowledges the newly approved Lake Okeechobee 
regulation schedule is temporary; however, due to uncertainties with the Dike repair 
schedule and, alternatively, implementation of a new system-wide operating schedule, it 
is unclear when a revision will be implemented or what the next regulation schedule will 
entail.  As a result, the original MFL prevention plan included in the LEC Plan of 2000 
and in District rule (Chapter 40E-8, F.A.C.) is revised to a recovery plan until such a 
time as necessary to re-establish a schedule for the Lake that prevents MFL violations.   

MFL Criteria for the Everglades 

Technical relationships considered for developing MFL criteria for the Everglades 
included the effects of water levels on hydric soils and plant and wildlife communities, 
and frequency and severity of fires (SFWMD 2000c). Impacts associated with significant 
harm include increased peat oxidation, frequency of severe fires, soil subsidence, loss of 
aquatic refugia, loss of tree islands, and long-term changes in vegetation or wildlife 
habitat. The proposed minimum water level criteria for the Everglades were based on 
protecting the two dominant soil types found within the ecosystem—peat-forming 
wetlands and marl-forming wetlands 

Water levels within wetlands overlying organic peat soils within the Water Conservation 
Areas (WCAs), Rotenberger and Holey Land wildlife management areas, and Shark River 
Slough (Everglades National Park) shall not fall below ground surface for more than 30 
days and shall not fall below 1.0 foot below ground for one day or more of that 30-day 
period, at specific return frequencies for different areas. Rule 40E-8.221(3), F.A.C., 
identifies these water levels as shown in Table 2. 

Table 2.  Minimum Water Level, Duration and Return Frequency Performance Measures for Selected 
Water Management Gauges Located within the Everglades 

(SFWMD 2000c and Rule 40E-8.221(3), F.A.C.). 

Area 
Key 

Gauge 
Soil 

Type 

Minimum Depth 
(ft) and Duration 

(days) 

Return 
Frequency 

(years) 
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Loxahatchee National Wildlife 
Refuge (WCA-1)  1-7  Peat -1.0 ft > 30 days 1-in-4 

WCA-2A  2A-17  Peat -1.0 ft > 30 days 1-in-4 

WCA-2B  2B-21  Peat -1.0 ft > 30 days 1-in-3 

Holey Land WMA  HoleyG  Peat -1.0 ft > 30 days 1-in-3 

Rotenberger WMA  Rotts  Peat -1.0 ft > 30 days 1-in-2 

Northwest corner of WCA-3A  3A-NW  Peat -1.0 ft > 30 days 1-in-4 

Northwest WCA-3A  3A-2  Peat -1.0 ft > 30 days 1-in-4 

Northeast corner of WCA-3A  3A-3  Peat -1.0 ft > 30 days 1-in-3 

Northeast WCA-3A  3A-NE  Peat -1.0 ft > 30 days 1-in-2 

Central WCA-3A  3A-4  Peat -1.0 ft > 30 days 1-in-4 

Southern WCA-3A  3A-28  Peat -1.0 ft > 30 days 1-in-4 

WCA-3B  3B-SE  Peat -1.0 ft > 30 days 1-in-7 

Northeast Shark River Slough  NESRS-2  Peat -1.0 ft > 30 days 1-in-10 

Central Shark River Slough  NP-33  Peat -1.0 ft > 30 days 1-in-10 

Southwest Shark River Slough  NP 36  Peat -1.0 ft > 30 days 1-in-7 
Marl wetlands east of Shark River 
Slough  NP-38  Marl -1.5 ft > 90 days 1-in-3 

Marl wetlands west of Shark River 
Slough  

NP-201  
G-620  Marl -1.5 ft > 90 days 1-in-5 

Rockland Marl Marsh  G-1502  Marl -1.5 ft > 90 days 1-in-2 

Taylor Slough  NP-67  Marl -1.5 ft > 90 days 1-in-2 

Water levels within marl-forming wetlands, which are located east and west of Shark 
River Slough, the Rocky Glades and Taylor Slough within Everglades National Park, 
shall not fall below ground surface for more than 90 days and shall not fall below 1.5 feet 
belowground for one day or more of that 90-day period at specific return frequencies for 
different areas, as identified in Table 2.  

Two general types of impacts (direct and indirect) can occur within the Everglades that 
can be attributed to consumptive use withdrawals (SFWMD 2000c). Indirect impacts 
occur as a result of making regional water deliveries to areas other than the Everglades. 
Direct impacts result from pumping of adjacent wellfields that lower the water table 
along the eastern edge of the Everglades, affecting wetlands located directly west of the 
north-south perimeter levee. The District’s current CUP criteria prohibit the issuance of 
permits that would cause harm to water resources. As a result, in areas where the MFL 
criteria are being exceeded (significant harm occurring), no consumptive use permits 
could be issued that would cause an additional drawdown under the 1-in-10 year level of 
certainty.  
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MFL Criteria for the Biscayne Aquifer  

Criteria for the Biscayne Aquifer were developed based on analysis of technical 
relationships among groundwater levels and canal water levels, and the potential for 
saltwater intrusion (SFWMD 2000c). Harm occurs when the saltwater interface moves 
farther inland than has occurred historically due to seasonal water level fluctuations, up 
to and including a 1-in-10 year drought. Significant harm occurs when saline 
groundwater moves inland to an extent that it limits the ability of users to obtain fresh 
groundwater in the amounts specified in their permits and will require several years for 
the freshwater source to recover. The proposed criteria do not address the groundwater 
base flows to Biscayne Bay. Data are currently being collected to define MFLs for this 
water body and a MFL for Biscayne Bay – South is slated for completion in 2008.  

The term minimum level for the Biscayne Aquifer refers to water levels associated with 
movement of the saltwater interface landward to the extent that groundwater quality at 
the withdrawal point is insufficient to serve as a water supply source for a period of 
several years before recovering. For evaluation of model simulations, operational criteria 
are applied to the coastal canals that receive regional water. Table 3 provides the 
minimum canal operational levels for 11 primary water management structures. To meet 
the operational criteria, the canal stage cannot fall below the levels for more than 180 
days, and the average annual stage must be sufficient to allow levels and chloride 
concentrations in the aquifer to recover to levels that existed before a drought or 
discharge event occurred.  
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Table 3.  Minimum Canal Operation Levels of Coastal Canals (SFWMD 2000c).  

Canal/Structure 

Minimum Canal Operation Levels to Protect 
Against MFL Violations  

(ft NGVD) 

C-51/S-155  7.80  

C-16/S-41  7.80  

C-15/S-40  7.80  

Hillsboro/G-56  6.75  

C-14/S-37B  6.50  

C-13/S-36  4.00  

North New River/G-54  3.50  

C-9/S-29  2.00  

C-6/S-26  2.50  

C-4/S-25B  2.50  

C-2/S-22  2.50  

MFL Criteria for the Caloosahatchee 
River and Estuary 

The Caloosahatchee Estuary MFL criteria are based on maintaining freshwater base 
flows to the upper reaches of the Caloosahatchee Estuary, which will prevent excessive 
salinity levels in the estuary from causing significant harm to submerged aquatic 
vegetation and fish and invertebrate communities (SFWMD 2000d). Research data were 
used to relate freshwater flow rates to salinity distributions along the Caloosahatchee 
River and to correlate biological community responses to varying salinity conditions. 
These relationships were established for submerged aquatic vegetation, fish and 
invertebrates, with major emphasis on the salinity requirements of the freshwater grass 
Vallisneria (commonly known as tape grass or eel grass). It was determined that the 
distribution and abundance of Vallisneria at a location 30 kilometers upstream of Shell 
Point is the best biological indicator for addressing freshwater flow needs for the 
restoration of the Caloosahatchee Estuary. The magnitude of die-off, combined with the 
frequencies of die-off events, and the resulting impact to fisheries resulting from the loss 
of Vallisneria habitat formed the basis of the proposed MFL criteria.  

Low freshwater flows, when sustained, cause an increase in salinity, which result in die-
off of Vallisneria to less than 20 shoots per square meter, as measured at a monitoring 
station located 30 kilometers upstream of Shell Point during the months of February 
through April. Significant harm to the Caloosahatchee Estuary is considered to occur 
when these freshwater grasses die back due to high salinity from low freshwater inflows 
for three years in succession. Harm to the Caloosahatchee Estuary is considered to occur 
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when freshwater grasses die back due to high salinity from low freshwater inflows, for 
two consecutive years. The freshwater inflow needed to prevent harm or significant 
harm is an average of 300 cubic feet per second (cfs) per day at the S-79 Structure during 
the months of February through April.  

The MFL Rule 40E-8.011(3), F.A.C., stated that the minimum flow criteria for the 
Caloosahatchee River and Estuary should be reviewed and amended as needed within 
one year of the effective date of the rule. The purpose of this review is to re-examine the 
technical and scientific basis of the Caloosahatchee MFLs based on review comments 
and results from field observations, laboratory experiments and model development. The 
status update document (SFWMD 2003) specifically evaluated the ability of the 300 cfs 
discharge at the S-79 Structure to protect the submerged aquatic vegetation.  

MFL Criteria for the St. Lucie 
River and Estuary 

The MFL Rule 40E-8.341, F.A.C., for the St. Lucie River and Estuary states that mean 
monthly flows to the St. Lucie Estuary should not fall below 28 cfs from the Gordy 
Road Structure to the St. Lucie River North Fork for two consecutive months during a 
365-day period, for two consecutive years. The proposed MFLs criteria for the St. Lucie 
River and Estuary were based on the determination that significant harm occurs to the 
oligohaline zone when net freshwater flows (sum of surface and groundwater inflows 
minus evaporation) to the estuary are at or below zero for a period of two consecutive 
months for two or more years in succession (SFWMD 2002c). 

MFL Criteria for Florida Bay 

The MFL criteria for Florida Bay were formally adopted by the District’s Governing 
Board in November 2006. Pursuant to the MFL Rule 40E-8.221(5), F.A.C., a MFL 
violation occurs in northeastern Florida Bay when a MFL exceedance occurs during two 
successive years, more than once in a  
10-year period. An exceedance of the minimum flow criteria will be deemed to occur 
when the average salinity over 30 or more consecutive days exceeds 30 parts per 
thousand (ppt) at the Taylor River salinity monitoring station, located at 25o 13’ 29” 
north and 80o 39’ 10” west (SFWMD 2006b). Multiple events of 30 or more day periods 
with salinity greater than 30 ppt, occurring within a single calendar year, are considered 
as a single exceedance. 

MFL Criteria for the Northwest Fork 
of the Loxahatchee River  

Pursuant to the MFL Rule 40E-8.221(1), F.A.C., a MFL violation occurs in the 
Northwest Fork of the Loxahatchee River when a MFL exceedance occurs more than 
once in a six-year period. A MFL exceedance occurs in the Northwest Fork of the 
Loxahatchee River when flows over the Lainhart Dam, located in the Northwest Fork of 
the Loxahatchee River, decline below 35 cfs for more than 20 consecutive days, or the 
average daily salinity concentration expressed as a 20-day rolling average exceeds two 
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parts per thousand. The average daily salinity will be representative of mid-depth in the 
water column at River Mile 9.2 (SFWMD 2002b). 

MFL RECOVERY AND PREVENTION 
STRATEGIES FOR SPECIFIC 
WATER BODIES  

Pursuant to the requirements of the MFL statute, analyses of current and future 
conditions were conducted for each of the priority water bodies for which MFLs had 
been defined. When the evaluation showed that MFLs were not being achieved or will 
not be met in the future, MFL recovery strategies were developed. When evaluations 
demonstrated that the MFL criteria would not be expected to be violated for the next 20 
years, an MFL prevention strategy was developed.  Following are the MFL recovery 
strategies for Lake Okeechobee, the Everglades, Caloosahatchee River and Estuary, and 
the Northwest Fork of the Loxahatchee River. Also included are the MFL prevention 
strategies for the Biscayne Aquifer, St. Lucie River and Estuary, and Florida Bay.  

Lake Okeechobee 

As discussed above, implementation of the new Lake Okeechobee (LORS) regulation 
schedule  is projected to  result in MFL violations.  As a result, the following MFL 
recovery strategy will be used to: 1) moderate the impacts of an MFL violation during 
drought condition, 2) mitigate the impacts of MFL violations during drought conditions, 
and 3) ultimately prevent MFL violations.  To achieve these goals, the Lake MFL 
recovery strategy is comprised of three elements: 1) capital project construction, 2) 
regulatory strategies (permit and water shortage criteria) and 3) habitat enhancements 
implemented during a Lake MFL exceedance/violation. 

Capital Project Construction Element: The capital projects, timelines for completion 
and cost are shown in Table 1 above.  These projects include the construction of 
reservoirs north of the Lake, within the EAA and within the C-43 and C-44 basins (listed 
under the Caloosahatchee and St Lucie Estuary MFL in Table 1).  These projects will 
provide for storage of wet season flows that would otherwise have to be discharged to 
tide under LORS.  The other capital component is the repair of the Herbert Hoover 
Dike.  While the USACE estimates the full repair will take 30 years (predicated on 
funding), they have prioritized the repairs such that more storage could be safely held in 
the Lake many years before the full repairs are completed.  It is anticipated that with the 
partial completion of these capital projects and associated modifications to the USACE 
Lake regulation schedule, sufficient additional storage will be available to prevent Lake 
MFL violations in the future. 

Regulatory Element:  Until such time that the structural projects have provided 
sufficient storage and an associated revised regulation schedule has been adopted that 
prevents MFL violations, the District shall implement interim regulatory strategies for 
consumptive uses of the Lake.  Since the new Lake Okeechobee regulation schedule 
(LORS) effectively reduces water availability for existing users to less than the 1 in 10 
level of certainty and  is projected to contribute to MFL violations, interim modifications 

53
GB Agenda Addendum of the South Florida Water Management District - August 14, 2008



                                                  
  

20 

to the consumptive use permit application rules affecting users of Lake water are 
necessary.   In summary, these interim rule modifications will protect existing legal users 
of Lake water but prevent increases in total demands.  Increased demands over the base 
condition water use within LOSA may be accomodated through reallocation of retired 
permits, use of alternative sources (such as groundwater), and implementation of offsets 
to recharge volumes equal to increased withdrawals in accordance with the rule’s 
provisions.  The rules also prevent expansion of public water supply uses which exceed a 
specified threshold as these uses are determined incompatible with the operations, 
reliability, and limited availability of Lake water.  Temporary increases in public water 
supply user’s base condition water use are allowable for limited periods of time as related 
to development of alternative water supply projects.  Compliance with these rules will 
assure that such uses are consistent with Everglades restoration implementation. The 
new regulation schedule will also result in more frequent and severe Lake based water 
shortages.  In order to address this, the District made changes to the Water Shortage rule 
(40E-21 F.A.C.) in November 2007 to clarify how cutbacks would be calculated and 
applied to agricultural uses within the Lake Okeechobee Basin. 

Lake Habitat Enhancement Element:  Several lake management options can be 
implemented to improve the Lake and mitigate impacts  as a result of extreme low levels 
associated with droughts.  Periods of low water conditions will allow the District to 
conduct native aquatic and tree plantings, as well as sediment scraping and other habitat 
enhancements, and potentially include efforts to supplement natural apple snail 
populations. Table 4 identifies some of the stage-dependent initiatives that will be 
undertaken by the District and other agencies to offset the significant harm, which 
would otherwise be caused by low Lake Okeechobee water levels that exceed MFL 
criteria. 
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Table 4. Components of the Lake Okeechobee Recovery Plan. 

Lake Level Recovery Component Benefits 

At 11’ NGVD 
and the stage is 
falling 

Sediment scraping and other 
habitat enhancements, including 
removal of tussocks and other 
aggregations of organic material, 
such as the western berm. 

Promote natural compaction, removal 
and/or oxidation of accumulated 
organic muck sediments. Removes 
barriers to fish migration in and out of 
the western littoral zone. 

At or below 11’ 
NGVD 

Conduct controlled burns if fuel 
load and weather conditions 
permit. 

Facilitate the removal of exotic 
species, such as torpedograss. 

Below 11’ 
NGVD 

Allow maintenance and repair 
work on public boat ramps, and 
docking and marina facilities. 

Restore original design depth of the 
waterways and provide navigable 
access. 

At 10.5’ NGVD 
and the stage is 
falling 

Plant native terrestrial and 
emergent vegetation, such as 
bulrush (if a method for re-
establishment proves to be 
feasible), native pond apples 
(Anona galbra), and cypress trees 
on the southern shore islands and 
on rim canal spoil islands. 

Re-establish native trees on the 
islands to help prevent expansion of 
exotic and invasive vegetation and 
provide essential habitat for wading 
birds, raptors and endangered 
species, such as the snail kite and 
Okeechobee gourd. 

Between 10’ 
and 11’ NGVD 
and the stage is 
rising 

Plant native vegetation species, 
such as submerged aquatic 
vegetation (SAV) and emergent 
vegetation, such as bulrush. 

Re-establish native plant species, 
which can prevent the expansion of 
exotic and invasive vegetation; assist 
in restoring fish and wildlife habitats; 
prevent uprooting of emergent and 
submerged plants; and, reduce 
turbidity, which in turn promotes and 
maintains SAV growth 

At 11’ NGVD 
and the stage is 
rising 

Assess the feasibility of 
introducing apple snail populations 
via an apple snail hatchery or 
other techniques. 

Supplement native apple snail 
populations for the endangered snail 
kite. 

Non-lake stage 
dependent 
components 

Investigate sediment management 
strategies in the tributaries and the 
pelagic zone of the Lake. 

Remove phosphorus-laden sediment 
that has the potential to re-suspend, 
and thus, reduce light transparency, 
which discourages growth of SAV and 
encourages phytoplankton bloom 
activity. 
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Everglades National Park and the 
Water Conservation Areas  

This section discusses the water supply issues related to the Water Conservation Areas 
(WCAs) and Everglades National Park; the urban areas in Palm Beach, Broward and 
Miami-Dade counties and the Florida Keys portion of Monroe County; and, three 
adjacent regional ecosystems—the Northwest Fork of the Loxahatchee River, Biscayne 
Bay and Florida Bay. Although it is located in the Upper East Coast (UEC) Planning 
Area, Martin County is considered to the degree that future water supply may be affected 
by rulemaking related to the Northwest Fork of the Loxahatchee River. 

As described in Chapter 3, the Everglades and the three adjacent ecosystems were 
naturally interconnected by sloughs and rivers prior to man’s creation of drainage and 
other features, and the ecosystem components are still connected by water management 
facilities. Extensive efforts are under way to restore more natural water movement to 
and between the areas, while addressing the needs of a growing population. 

In the 2000 LEC Plan, the Governing Board recommended development of a rule to 
identify the water available from the Everglades ecosystem (WCAs, Everglades National 
Park, and Holey Land and Rotenberger wildlife management areas) for allocation to 
consumptive uses. The 2000 LEC Plan recognized there were several tools to do this, 
including reservations, MFLs and consumptive use permit (CUP) rules. Prior to 2000, 
the District did not have any rules in place to analyze the cumulative regional effect of 
consumptive uses on the Everglades systems. The modeling conducted in the 2000 LEC 
Plan to estimate the additional water available from the Everglades assumed that the 
Comprehensive Everglades Restoration Plan (CERP) would be implemented as 
scheduled, growth would increase as projected and that operations of major regional 
sources, such as Lake Okeechobee, would not change. 

A MFL for the Everglades was adopted in 2001, which found that significant harm was 
occurring to the ecosystem, and a recovery strategy for achieving the MFL was adopted. 
This recovery plan did not propose to place strict limits on projected increases from the 
regional system; however, it assumed that if growth occurred in the projected time 
frames and the CERP was implemented as scheduled, increases in allocations depending 
on the Everglades source for recharge could continue at a measured pace. This approach 
was implemented for the next several years. Also in 2003, along with the B-List rules, a 
permit duration rule was adopted that identified the Central and Southern Florida Flood 
Control Project (C&SF Project) and dependent groundwater sources as a “source of 
limited availability.” This meant that only historically used demands would receive a 20-
year duration at permit renewal, and increases over that amount would only be 
authorized for a five-year period. In 2004, as a next step to respond to requests for 
additional water from sources dependent on Everglades recharge greater than the 
volume contemplated in the 2000 LEC Plan, the District developed the Consumptive 
Use Permit/CERP (CUP/CERP) Guiding Principles. Under these principles, the 
District continued to authorize measured increases in allocations even over those 
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projected in the 2000 LEC Plan, as long as no impact from such allocations were 
projected to occur on water availability from the Everglades.  

During the next two years, however, these assumptions relied on implementing the MFL 
recovery plan, and the consumptive use permitting process did not bear out as planned. 
As a result, in the consumptive use permitting process (even as early as 2002), the 
Governing Board continued to develop policies to address the increasing requests for 
water from the Everglades ecosystem. In these permits, increased demands over historic 
use were authorized only for a temporary time period, during which alternative sources 
or offsets to replace the increased reliance on the Everglades were required to be 
developed. These policies continued to be developed on a permit-by-permit basis until 
April 2006 when the Governing Board authorized staff to initiate rule development on a 
Regional System Water Availability Rule to limit increased dependence on the 
Everglades system. This rulemaking effort is also addressing withdrawals that require 
increased water from the Loxahatchee River Watershed water bodies.  

In February 2007, the SFWMD Governing Board authorized the adoption of the 
Regional System Water Availability Rule. This rule limits allocations on permit renewal 
or modification to conditions or pumpage, depending on the specific use class, that 
existed prior to April 1, 2006, known as the “base condition water use.” The rule only 
allows allocations over the “base condition water use” if additional impacts to the 
Everglades are avoided through alternative source development, or eliminated through 
the implementation of offsets (recharge barriers, recharge trenches), or terminated or 
reduced water uses that existed as of April 1, 2006. Wet-season water can also be 
allocated if the permit applicant demonstrates that such flows are not needed for 
restoration of the Everglades pursuant to the CERP, Acceler8 or the Northern Palm Beach 
County Water Management Plan (for the Loxahatchee River Watershed water bodies) 
(SFWMD 2002a). This rule also becomes a part of the MFL recovery plan for both the 
Everglades and the Northwest Fork of the Loxahatchee River. 
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Biscayne Aquifer  

Measures to prevent the MFL criteria from being exceeded for the Biscayne Aquifer are 
as follows: 1) maintain coastal canal stages at the minimum operation levels specified in 
the MFL rule; 2) implement CUP conditions for issuance to prevent harmful movement 
of saltwater intrusion up to a 1-in-10 year level of certainty; 3) maintain a groundwater 
monitoring network and use data to initiate water shortage cutbacks should the threat of 
saline water movement become imminent; and, 4) conduct research in high risk areas to 
identify where the position of the saltwater front is adjacent to existing and future 
potable water sources (SFWMD 2000c). In addition, the District is conducting studies 
and providing incentives to local governments to use highly treated reclaimed water to 
provide aquifer recharge, combat saltwater intrusion, reduce the potential for MFL 
exceedances in the Biscayne Aquifer, and reduce conflicts between urban water uses and 
water needed for protection of natural systems. 

Caloosahatchee River and Estuary  

The MFL update study (SFWMD 2003) concluded that the 300 cubic feet per second 
(cfs) target for flows across the S-79 Structure, by itself, does not provide sufficient flow 
to fully protect water resources from significant harm. Additional or improved storage 
facilities may need to be provided in the watershed, including downstream of the S-79 
Structure. The MFL should incorporate local basin runoff west of the S-79 Structure. 
Flows higher and lower than the average of 300 cfs should be considered based on the 
downstream impact. However, before any decisions are made to modify the CERP 
projects or the MFL criteria, estuarine and biological models need to be completed and 
fully calibrated, and improved flow measurements need to be obtained, especially for 
downstream tidal basin inflows. 

Since establishing the MFL criteria for the Caloosahatchee River, the criteria have been 
exceeded during three of four years, resulting in one MFL violation (two consecutive 
years). The expectation is that periodic to frequent exceedances and violations of these 
criteria will continue to occur until the recovery plan is implemented. The recovery plan 
includes such projects as the Acceler8 C-43 West Reservoir Project (see Table 1), which, 
when completed and operational, will provide additional flow to the estuary during dry 
periods. Despite difficulties in meeting the MFL, high-volume flows during 2004, 2005 
and 2006 were a much greater concern.  

The SFWMD adopted revisions to the manner in which water is released from Lake 
Okeechobee, as described in the document, entitled Adaptive Protocols for Lake Okeechobee 
Operations (SFWMD et al. 2003). These protocols, among other features, establish criteria 
for releasing water from the lake to alleviate problems that arise from low-flow 
conditions in the Caloosahatchee River, including the upstream migration of salt water. 
Water managers are allowed to release water to the estuary as needed when the lake is 
within Zone D, without obtaining prior permission from the Governing Board. When 
the lake is in lower zones, releases can be made to the estuary to alleviate salinity 
problems and prevent exceedances of the MFL criteria, with Governing Board 
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concurrence. Such releases have been made several times during recent years and have 
proven to be helpful in reducing the magnitude and frequency of MFL exceedances.  

Analyses of both the 1995 and 2020 base cases, as presented in the 2000 LEC Plan 
(SFWMD 2000b), showed that the proposed MFL criteria for the Caloosahatchee 
Estuary would be exceeded. Therefore, a recovery plan was needed. Quantities of water 
in Lake Okeechobee seem to be insufficient to avoid significant harm to the 
Caloosahatchee Estuary until the proposed long-term regional storage facilities that 
comprise the recovery plan are built. These regional storage facilities, including aquifer 
storage and recovery (ASR) and regional surface water reservoirs, were recommended in 
the 2000 LEC Plan and the Caloosahatchee Water Management Plan (CWMP) (SFWMD 
2000a).  

Long-term evaluations conducted for both the Central and Southern Florida Project 
Comprehensive Review Study (Restudy) (USACE and SFWMD 1999) and the CWMP 
(SFWMD 2000a) indicated that both MFLs and minimum restoration flows (300 cfs 
during the spring) can be met through a combination of constructed reservoirs and 
limited deliveries from Lake Okeechobee and ASR systems located within the basin. 
Over the next five years, activities for construction of regional facilities include: a) 
implementation of the Caloosahatchee River (C-43) ASR Pilot Project; b) development 
of the Project Implementation Report (PIR) for the C-43 West Reservoir; and, c) 
completion of the Southwest Florida Feasibility Study. The reservoir and ASR projects 
are scheduled for completion in 2010 and 2015, respectively (Table 1).  

St. Lucie River and Estuary 

Although the St. Lucie River and Estuary currently receive an adequate supply of fresh 
water, and are expected to continue to do so as the CERP is implemented, a prevention 
strategy may be required to protect this resource (SFWMD 2002c). The ability to better 
manage water in the watershed may also make it possible to capture and retain water 
from the watershed for allocation to other users (e.g., urban and agricultural water 
supply). 

The primary prevention strategy component is to manage discharges into the North 
Fork within the operational protocols of the Ten Mile Creek Project, construction of 
which was completed in 2006, with the exception of storm damage repairs and 
improvements. These projects are expected to be completed in 2008. In addition, 
research and monitoring efforts for the North and South Forks of the St. Lucie River are 
being developed and implemented by the SFWMD Watershed Management Department 
to determine long-term water needs in the river and estuary 

Northwest Fork of the Loxahatchee River 

The MFL study indicated that the proposed criteria for the Loxahatchee River will be 
exceeded on a regular and continuing basis, and therefore, recovery and prevention 
strategies are needed to protect water resources in the river from significant harm. 
Analysis of historical information shows that over the past 10 years, the proposed 
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minimum flow level of 35 cfs is exceeded approximately 25 percent of the time under 
current conditions (SFWMD 2002b). These low-flow conditions occurred frequently, 
such that an exceedance of the MFL criteria (flow less than 35 cfs for 20 consecutive 
days duration) occurred 34 times in 31 years or approximately once each year. The 
proposed criteria cannot be met because of a lack of sufficient water conveyance 
infrastructure and regional storage facilities. To address these issues, the MFL document 
identified specific projects that will be built in coming years to provide additional water 
to supplement the river and continue monitoring efforts to track the effects of these 
changes on water resources. 

The structural and operational features of the recovery plan will be implemented through 
ongoing SFWMD water supply development efforts, including projects identified in the 
2000 LEC Plan (SFWMD 2000b), many features of the Northern Palm Beach County 
Comprehensive Water Management Plan (SFWMD 2002a), and the Restudy (USACE and 
SFWMD 1999). The CERP projects will also provide the additional water needed to 
achieve restoration for the river (USACE and SFWMD 2005).  

While the various projects are being built, a key component for the river’s management 
is to continuously monitor salinity at River Mile 9.2, flow across Lainhart Dam and 
periodically assess vegetation communities in the floodplain. This information will be 
used as a basis to operate water control facilities to deliver a flow of 50 cfs to the river 
whenever sufficient water is available from the regional system as a means to reduce the 
upstream migration of salt water in the Northwest Fork. 

Although sufficient water needed to meet the MFL recovery plan was provided by 
projects within the 2000 LEC Plan (SFWMD 2000b), the additional water needed to 
meet the restoration goals will need to be provided by the CERP North Palm Beach 
County Project – Part 1. The CERP includes features that will increase storage in the L-8 
Basin through the construction of a reservoir and ASR wells (USACE and SFWMD 
1999). Modeling studies using discharge scenarios, which included the CERP and 2000 
LEC Plan projects, indicate that the MFLs and the restoration plan targets will be met 
when these facilities are completed and fully operational. As noted previously, the 
Regional System Water Availability Rule addresses the Loxahatchee River Watershed and 
will become part of the MFL Recovery Plan.  

Florida Bay 

Data analysis and modeling studies provided in the report, entitled Technical Documentation 
to Support Development of Minimum Flows and Levels for Florida Bay (Florida Bay MFL 
Technical Support Document) (SFWMD 2006b), indicated that the MFL criteria were 
not likely to be exceeded under recent historic climatic conditions (represented by 36 
years of historical rainfall records from 1965 to 2000) and current operational policies 
and procedures. Therefore, a recovery strategy was not required for the northeastern 
Florida Bay MFL. However, a prevention strategy is provided to minimize the likelihood 
that a violation of the MFL criteria will occur.  
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Technical studies conducted by the District and described in the Technical Documentation to 
Support Development of Minimum Flows and Levels for Florida Bay indicate that prevention of 
future significant harm to water resources and functions in northeastern Florida Bay can 
be achieved by continuing to provide sufficient freshwater flow to maintain monthly 
average salinities of less than 30 practical salinity units (psu) at the Taylor River 
monitoring site. Modeling studies indicated that high salinities (greater than 30 psu) 
generally occurred in the salinity transition zone (saline wetland adjacent to Florida Bay) 
during periods when salinities at the Taylor River site were elevated (19 psu or higher) at 
the beginning of the calendar year, local rainfall was below normal, and total freshwater 
flows to northeastern Florida Bay were below normal.  

As part of a continuing adaptive management program for this region, upstream and 
downstream flows, water levels and salinity at the Taylor River site, and submerged 
aquatic vegetation (SAV) resources along the transect should be continually monitored. 
Within the framework of the Combined Structural and Operational Plan (CSOP) for the 
Modified Water Deliveries to Everglades National Park and C-111 Project, freshwater 
flows through the transition zone can potentially be managed prior to dry periods to 
prevent high salinity conditions by providing water from the regional system. Analyses 
for the MFL did not determine whether regional water would be available under such 
dry conditions, if the quality would be acceptable, or if any other portions of the 
Everglades ecosystem would be impacted. As noted previously, the Everglades 
ecosystem is a MFL water body in recovery. Any proposal for increased withdrawals, 
whether for consumptive use or environmental enhancement of another ecosystem, 
must be considered in that light. 

Analyses needed to guide any potential operational modifications for improved 
management of freshwater discharges to the headwaters of Taylor Slough and the 
southeast Everglades will be done with full consideration of the Everglades MFL and in 
coordination with the CSOP and other ongoing projects and planning efforts, most 
notably the C-111 Spreader Canal Acceler8 and CERP projects; the CERP Florida Bay 
and Florida Keys Feasibility Study; and, any associated operational and construction 
plans pursuant to these projects. 

Results presented in the Florida Bay MFL technical report did indicate that total annual 
freshwater flows into northeastern Florida Bay above 105,000 acre-feet and/or three-
month total flows in the early dry season above 7,000 acre-feet are generally sufficient to 
avoid exceedances of the MFL salinity criterion and severe ecological impacts, such as 
loss of SAV habitat and associated organisms within the transition zone and 
northeastern Florida Bay. These estimates provide an initial guide toward successful 
MFL adaptive management. Such an adaptive approach was also recommended by the 
independent peer review panel that reviewed the Florida Bay MFL Technical Support 
Document (SFWMD 2006b). 

If water demands on the regional system increase in the future, or water is diverted away 
from Taylor River to meet demands elsewhere within the Everglades, then future 
planning efforts and field tests may be required at that time to evaluate the feasibility of 
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providing additional regional storage, which may be needed to meet MFL requirements 
for the protection of the Florida Bay ecosystem.  

Florida Bay Monitoring and Research Needs  

The adopted MFL rule calls for the District to “continue field monitoring and research 
to assess salinity, water level and flow conditions and biological resource response in the 
region… .” Monitoring and research are necessary to: 1) assess the state of the Florida 
Bay ecosystem relevant to the documentation and prevention of MFL exceedances, and 
2) to assess the validity of adopted MFL criteria to prevent significant harm and improve 
the scientific basis for any future revision of the Florida Bay MFL criteria. The adopted 
Florida Bay MFL rule specifies that a review and potential revision of the rule will be 
done within five years of adoption of the original rule. The scientific peer review of the 
Florida Bay MFL technical documentation generally supported the approach, concept 
and conclusions used to define the MFL criteria, but also identified a number of areas 
where additional information or research is needed to further support the results and 
conclusions. Actions recommended by the peer review panel are summarized in Section 
2, which follows. 

1) Monitoring for MFL Rule Documentation and Prevention of Exceedances. 

The Florida Bay MFL Rule specifies that the salinity criterion be based on measurements 
at a single indicator site, the Taylor River site. Salinity is currently measured at this site by 
Everglades National Park (ENP) with support from the District. It is essential that this 
monitoring continue. Furthermore, the MFL rule specifies the minimum flow estimated 
to be needed to prevent an exceedance and specifies a set of five stations where this flow 
is measured. These flow meter stations are at the mouths of major creeks flowing into 
Florida Bay and are operated by the U.S. Geological Survey (USGS). It is also essential 
that monitoring of freshwater discharge at these sites continue. The MFL technical 
report also noted that stages at the Craighead Pond site in lower Taylor Slough are a 
promising indicator of MFL exceedances. Continued stage monitoring at this site (by 
ENP) is strongly recommended. Information from this monitoring is essential for the 
success of any adaptive operational efforts to prevent exceedances. 

2) Monitoring and Research to Assess the Validity of MFL Criteria to Prevent Significant 
Harm and Improve Future Florida Bay MFL Criteria. 

An independent scientific peer review panel reviewed the Florida Bay MFL Technical 
Support Document (SFWMD 2006b) and found it to be a sound initial effort to quantify 
the relationship between hydrologic and biological resources, provide a basis for the 
definition of significant harm, and provide a basis for MFL criteria. However, the peer 
review report (Overall Review and Responses to Technical Questions “Technical Documentation to 
Support Development of Minimum Flows and Levels (MFL) for Florida Bay”) did identify many 
shortcomings of the technical analysis, and the panel’s recommendations helped guide 
the development of these important monitoring and research plans for MFL technical 

62
GB Agenda Addendum of the South Florida Water Management District - August 14, 2008



                                                  
  

29 

improvement within the next five years (SFWMD 2006a). Key recommendations 
include: 

 Broaden the geographic domain of the MFL. 

 Improve hydrologic modeling.  

 Continue monitoring Ruppia maritima and initiate Ruppia research. 

 Initiate Ruppia modeling.  

 Consider other submerged aquatic vegetation in the salinity transition zone as 
MFL indicators.  

 Increase information and analysis of the relationship of salinity, habitat (e.g., with 
Ruppia), and animal species. 

Continuation of existing hydrologic monitoring (see previous Section 1) should provide 
sufficient information for assessment and improvement of the Florida Bay MFL. 
However, improved modeling over a broader scale, as recommended by the peer review 
panel, should soon be possible, because of model development within the CERP’s 
Florida Bay and Florida Keys Feasibility Study (FBFKFS). On an independent, but 
parallel path, this project is exploring relationships between structural operations, water 
levels, flows and salinity in Florida Bay. The development and application of TIME 
(watershed) and EFDC (hydrodynamic) models will provide tools that can better 
characterize the hydrologic-salinity relationships in the northeastern Florida Bay 
subregion and the bay as a whole. The FBFKFS presents an opportunity to evaluate 
these hydrologic-salinity relationships and provides either additional support for, or a 
basis to, modify the current MFL Rule. These models may need to be further modified 
or refined in order to provide sufficient spatial or temporal resolution to determine the 
influence of managed flows or operational effects on salinity. Within the span of two 
years, a decision point is expected to be reached to determine whether an independent 
project is needed to support the MFL effort through supplemental data collection or 
model modification. 

Based on the peer review report, it is clear that improved information is needed on the 
status and trends, and cause and effect relationships of several submerged aquatic 
vegetation species that comprise critical habitat of Florida Bay and its salinity transition 
zone. Foremost is the need to better document the distribution and seasonality of Ruppia 
in relationship to salinity change and test the adequacy of the species as the MFL 
indicator. Expanding the geographic extent of monitoring along the northern edge of 
Florida Bay, including waters from Long Sound to near Garfield Bight (and, if possible, 
Whitewater Bay), will provide a wider range of salinity and conditions than were 
considered in the initial MFL technical report. This will also provide the ability to test 
the variability of Ruppia response patterns and assumptions associated with the MFL 
criteria. Other associated submerged aquatic vegetation species (including more salinity 
sensitive species, such as Najas, Chara, Utricularia) should also be monitored. Research of 
Ruppia should, as recommended by the review panel, include experiments on salinity and 
other interacting factors that affect the growth, survivorship and reproductive success of 
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the species. Finally, the Florida Bay Seagrass Community Model should be expanded to 
include Ruppia.  

While the initial Florida Bay MFL did include the analysis of forage fish and other 
animals within Florida Bay proper, it did not include the analysis of information about 
the animal community of the salinity transition zone. Furthermore, analyses that were 
included were relatively crude and indicated high uncertainty regarding the effects of 
salinity and water management on these resources. Thus, the peer review panel strongly 
recommended new monitoring and research to assess the status of fish and 
macroinvertebrates, their sensitivity to salinity levels, and dependence of habitat quantity 
and quality. The greatest need is within the salinity transition zone, and initiating 
monitoring and research to assess relationships with salinity and habitat in coastal ponds 
will greatly advance the ability to improve the scientific basis of the MFL. Complex 
modeling is not practical within the next five years, and numerical analyses will likely be 
done using statistical approaches. 
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NOTICE OF RIGHTS 
 
As required by Sections 120.569(1), and 120.60(3), Fla. Stat., following is notice of the opportunities which 
may be available for administrative hearing or judicial review when the substantial interests of a party are 
determined by an agency.  Please note that this Notice of Rights is not intended to provide legal advice. 
Not all the legal proceedings detailed below may be an applicable or appropriate remedy. You may wish to 
consult an attorney regarding your legal rights. 
 

RIGHT TO REQUEST ADMINISTRATIVE HEARING  
A person whose substantial interests are or may be affected by the South Florida Water Management 
District’s (SFWMD or District) action has the right to request an administrative hearing on that action 
pursuant to Sections 120.569 and 120.57, Fla. Stat.  Persons seeking a hearing on a District decision 
which does or may determine their substantial interests shall file a petition for hearing with the District Clerk 
within 21 days of receipt of written notice of the decision, unless one of the following shorter time periods 
apply:  1) within 14 days of the notice of consolidated intent to grant or deny concurrently reviewed 
applications for environmental resource permits and use of sovereign submerged lands pursuant to Section 
373.427, Fla. Stat.; or 2) within 14 days of service of an Administrative Order pursuant to Subsection 
373.119(1), Fla. Stat.  "Receipt of written notice of agency decision" means receipt of either written notice 
through mail, or electronic mail, or posting that the District has or intends to take final agency action, or 
publication of notice that the District has or intends to take final agency action.  Any person who receives 
written notice of a SFWMD decision and fails to file a written request for hearing within the timeframe 
described above waives the right to request a hearing on that decision. 
  
Filing Instructions 
The Petition must be filed with the Office of the District Clerk of the SFWMD. Filings with the District Clerk 
may be made by mail, hand-delivery or facsimile.  Filings by e-mail will not be accepted.  Any person 
wishing to receive a clerked copy with the date and time stamped must provide an additional copy.  A 
petition for administrative hearing is deemed filed upon receipt during normal business hours by the District 
Clerk at SFWMD headquarters in West Palm Beach, Florida.  Any document received by the office of the 
SFWMD Clerk after 5:00 p.m. shall be filed as of 8:00 a.m. on the next regular business day.  Additional 
filing instructions are as follows: 

 
• Filings by mail must be addressed to the Office of the SFWMD Clerk, P.O. Box 24680, West Palm 

Beach, Florida  33416.  
• Filings by hand-delivery must be delivered to the Office of the SFWMD Clerk. Delivery of a 

petition to the SFWMD's security desk does not constitute filing. To ensure proper filing, it 
will be necessary to request the SFWMD's security officer to contact the Clerk's office.  An 
employee of the SFWMD's Clerk's office will receive and file the petition.   

• Filings by facsimile must be transmitted to the SFWMD Clerk's Office at (561) 682-6010.  Pursuant 
to Subsections 28-106.104(7), (8) and (9), Fla. Admin. Code, a party who files a document by 
facsimile represents that the original physically signed document will be retained by that party for 
the duration of that proceeding and of any subsequent appeal or subsequent proceeding in that 
cause.  Any party who elects to file any document by facsimile shall be responsible for any delay, 
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disruption, or interruption of the electronic signals and accepts the full risk that the document may 
not be properly filed with the clerk as a result.  The filing date for a document filed by facsimile shall 
be the date the SFWMD Clerk receives the complete document.   

Initiation of an Administrative Hearing 
Pursuant to Rules 28-106.201 and 28-106.301, Fla. Admin. Code, initiation of an administrative hearing 
shall be made by written petition to the SFWMD in legible form and on 8 and 1/2 by 11 inch white paper.  
All petitions shall contain: 
 

1. Identification of the action being contested, including the permit number, application number, 
District file number or any other SFWMD identification number, if known. 

2. The name, address and telephone number of the petitioner and petitioner’s representative, if any. 
3. An explanation of how the petitioner’s substantial interests will be affected by the agency 

determination. 
4. A statement of when and how the petitioner received notice of the SFWMD’s decision. 
5. A statement of all disputed issues of material fact.  If there are none, the petition must so indicate. 
6. A concise statement of the ultimate facts alleged, including the specific facts the petitioner 

contends warrant reversal or modification of the SFWMD’s proposed action. 
7. A statement of the specific rules or statutes the petitioner contends require reversal or modification 

of the SFWMD’s proposed action.   
8. If disputed issues of material fact exist, the statement must also include an explanation of how the 

alleged facts relate to the specific rules or statutes. 
9. A statement of the relief sought by the petitioner, stating precisely the action the petitioner wishes 

the SFWMD to take with respect to the SFWMD’s proposed action. 
 
A person may file a request for an extension of time for filing a petition.  The SFWMD may, for good cause, 
grant the request.  Requests for extension of time must be filed with the SFWMD prior to the deadline for 
filing a petition for hearing.  Such requests for extension shall contain a certificate that the moving party has 
consulted with all other parties concerning the extension and that the SFWMD and any other parties agree 
to or oppose the extension. A timely request for extension of time shall toll the running of the time period for 
filing a petition until the request is acted upon. 
 
If the District's Governing Board takes action with substantially different impacts on water resources from 
the notice of intended agency decision, the persons who may be substantially affected shall have an 
additional point of entry pursuant to Rule 28-106.111, Fla. Admin. Code, unless otherwise provided by law.  
 
Mediation 
The procedures for pursuing mediation are set forth in Section 120.573, Fla. Stat., and Rules 28-106.111 
and 28-106.401-.405, Fla. Admin. Code. The SFWMD is not proposing mediation for this agency action 
under Section 120.573, Fla. Stat., at this time. 
 

RIGHT TO SEEK JUDICIAL REVIEW 
Pursuant to Sections 120.60(3) and 120.68, Fla. Stat., a party who is adversely affected by final SFWMD action 
may seek judicial review of the SFWMD's final decision by filing a notice of appeal pursuant to Florida Rule of 
Appellate Procedure 9.110 in the Fourth District Court of Appeal or in the appellate district where a party 
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resides and filing a second copy of the notice with the SFWMD Clerk within 30 days of rendering of the final 
SFWMD action. 
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THE FULL TEXT OF THE PROPOSED RULE IS:  

40E-2.091 Publications Incorporated by Reference. 

The “Basis of Review for Water Use Permit Applications within the South Florida Water 

Management District – _______________ February 13, 2008”, is hereby published by 

reference and incorporated into this chapter. A current version of this document is 

available upon request. 

Specific Authority 373.044, 373.113, 373.118, 373.171 FS. Law Implemented 373.042, 

373.0421, 373.109, 373.196, 373.219, 373.223, 373.224, 373.229, 373.232, 373.233, 

373.236, 373.239, 373.250 FS. History–New 9-3-81, Formerly 16K-2.035(1), Amended 

2-24-85, 11-21-89, 1-4-93, 4-20-94, 11-26-95, 7-11-96, 4-9-97, 12-10-97, 9-10-01, 12-

19-01, 8-1-02, 6-9-03, 8-31-03, 4-23-07, 9-13-07, 2-13-08, ________. 

 

Basis of Review for Water Use Permit Applications within the SFWMD 

3.2.1 Restricted Allocation Areas 

G.   The following restrictions shall apply when allocating surface water derived from 

the Lake Okeechobee Waterbody for consumptive use within the Lake 

Okeechobee Basin as defined in Section 1.7.3.  This rule is a component of the 

recovery strategy for minimum flows and levels for Lake Okeechobee, as set forth 

in Chapter 40E-8, F.A.C., to address lower Lake management levels and storage 

under the U. S. Army Corps of Engineers’ interim Lake Okeechobee Regulation 

Schedule (LORS), adopted to protect the public health and safety (April 28, 

2008).  Compliance with this rule along with the other criteria contained in the 

Basis of Review implements the objectives of the District to protect the public 

health and safety, to prevent interference among legal users of Lake water, to be 

consistent with the MFL recovery strategy as defined in Rule 40E-8.421, F.A.C., 

and to ensure that water necessary for Everglades restoration is not allocated for 

consumptive use.  

(1) The rule applies to applications for new projects, existing unpermitted 

projects, modifications to existing projects, and permit renewals for 

existing projects located within the Lake Okeechobee Basin as described 
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in Section 1.7.3, that propose to use surface water from the “Lake 

Okeechobee Waterbody,” defined as: 

(a) Lake Okeechobee as identified in Subsection 40E-8.021(12), 

F.A.C.; or  

(b) Integrated conveyance systems that are hydraulically connected to 

and receive water from Lake Okeechobee such as the 

Caloosahatchee River, the St Lucie Canal, or secondary canal 

systems that receive Lake Okeechobee water for water supply 

purposes via gravity flow or by pump.   

 This section does not apply to groundwater withdrawals such as withdrawals from wells, 

mining, and dewatering, or to projects that request to use a volume of water from the 

Lake Okeechobee Waterbody at or below the threshold contained in Subsection 

paragraph 40E-20.302(1)(a), F.A.C. 

(2) Except as otherwise provided in this section, an applicant must 

demonstrate the requested allocation will not cause a net increase in the 

volume of surface water withdrawn from the Lake Okeechobee 

Waterbody over the entire "base condition water use" as defined in 

Subsections paragraphs (a) through (d), below but in no case shall exceed 

the withdrawal authorized to the applicant as of October 29, 2008.  In 

determining the base condition water use pursuant to paragraphs (a) 

through (d) below, the District shall consider and allow adjustments if the 

applicant demonstrates that such use is not representative of normal 

operations due to unanticipated conditions affecting the actual quantity of 

water withdrawn, such as extreme climatic conditions or equipment 

failure.    

(a)  Public Water Supply Use Class: the maximum quantity of water 

withdrawn by the applicant from the Lake Okeechobee Waterbody 

during any consecutive twelve month period between April 1, 2001 

and January 1, October 29, 2008 consistent with the conditions of 

the existing permit.   If a permit allocation existing on January 1 

October 29, 2008 contains an allocation based on a conversion of a 
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water treatment system, the base condition water use shall be 

increased to account for treatment losses of the new treatment plant 

as if the treatment system was operational during the above stated 

time interval;  

(b)  Irrigation Use Classes: the quantity of water calculated using 

Sections 2.3.and 3.9.1 considering to meet demands for:  

(i) The maximum number of acres actively irrigated by the 

applicant between from April 1, 2001 and January 1, 

October 29 2008 along with the associated crop type and 

irrigation method used. When determining the numbers of 

acres actively irrigated, data regarding historic crop 

plantings will be evaluated, however short term reductions 

in historic plantings caused by disease or poor market 

conditions are not to be used in determining the actively 

irrigated acreage; or 

(ii) If the irrigation project, or a portion thereof, has been 

authorized but not yet constructed pursuant to the 

conditions of a surface water management (construction) or 

environmental resource (construction) permit or 

authorization existing on  January 1, October 29 2008, the 

base condition water use will be calculated based on the 

number of acres and crop type identified in the 

environmental resource and water use permit or 

authorization in place as of January 1 October 29, 2008; 

(c)  Diversion and Impoundment Use Class: the demands of the 

applicant calculated pursuant to Section 2.7.2 for the physical 

conditions of the diversion and impoundment system as of January 

1 October 29, 2008. In situations where historic uses were supplied 

by the diversion and impoundment project but not expressly 

identified or incorporated in the diversion and impoundment 

permit, the base case condition water use will be as calculated to 
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include the historic demands served by the diversion and 

impoundment project between April 1, 2001 and January 1 

October 29, 2008. 

(d)  Other Use Classes: the maximum quantities of water withdrawn by 

the applicant (annual and maximum month) between April 1, 2001 

and January 1 October 29, 2008, consistent with the conditions of 

the existing permit.   

(3) Applicants shall provide reasonable assurances that the requested 

allocation proposed use will not cause a net increase in the volume of 

surface water withdrawn from the Lake Okeechobee Waterbody over the 

entire base condition water use increase the base condition water use from 

the Lake Okeechobee Waterbody. This Demonstration that the proposed 

use will not increase the base condition water use  is provided when the 

following criteria are met on a project by project scale as calculated 

pursuant to subsection 3.2.1.(G)(2), above: 

(a)   Permit Renewals:  Those projects which timely seek re-issuance of 

a previous permit without modifications.  The requested volume 

for permit renewal is no greater than the project’s base condition 

water use calculated pursuant to subsection (2) above. 

(b) Modifications that Maintain or Reduce the Base Condition Water 

Use calculated pursuant to the existing permit: The requested 

modification results in a reduction in the project’s base condition 

water use.  Examples of such modifications that could result in a 

reduction in the project’s base condition water use include changes 

to withdrawal facilities, a reduction in irrigated acreage, change in 

crop type within the permitted use class, or irrigation efficiency 

that results in an allocation that is equal to or less than the project’s 

base condition water use calculated pursuant to the existing permit 

lowers water demands   In the event that the modification results in 

a use that is less than the project’s base condition water use tThe 

applicant will be required to calculate the reduction from in the 
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project’s base condition water use associated with the requested 

modification. 

(c) New Projects, Existing Unpermitted Projects, or Modifications 

Requesting Base Condition Water Use in Excess of the Amount 

Calculated Pursuant to the Previous Permit:  Except for those uses 

as identified in subsection (4) as an incompatible use, allocations 

above or equal to the project’s base condition water use as 

identified in subsection (2) above will be provided from the 

following sources:    

(i) Certified Project Water. Water provided from an 

operational water resource development project, as defined 

in Section 373.019(22), Florida Statutes, that has been 

certified by the Governing Board for allocation to 

consumptive uses, as defined in Section 1.8; 

(ii) Lake Okeechobee_Waterbody Withdrawals Offset by 

Alternative Sources.  An alternative source of water that is 

demonstrated to replace the volume, including timing, of 

water proposed to be withdrawn from the Lake Okeechobee 

Waterbody over the base condition water use.  Examples of 

offsets include recharge provided by reclaimed water 

applied to provide recharge to the Waterbody in equal or 

greater amounts than the proposed increase over the base 

condition water use; 

(iii) Alternative Water Supply. Water provided from a source 

not restricted under this section such as groundwater, 

reclaimed wastewater or stored stormwater; or 

(iv) Unassigned, Terminated, or Reduced Base Condition Water 

Use.: The requested allocation is for available base 

condition water use calculated pursuant to subsection 

paragraph 3.2.1.(G)(2), above, that was not authorized by 

an existing permit (i.e. “unassigned”), permitted base 
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condition water use that has been made available through a 

permit which was terminated after January 1, 2008, or 

water made available pursuant to a modification made after 

January 1, 2008 which reduced the permitted base 

condition water use of an existing permit. In the event of 

competition for allocation of available base condition water 

use, those projects that seek an allocation of water in 

volumes equal to or less than that which was previously 

permitted to that project and/or used by that project shall be 

a positive consideration when determining which project 

best serves the public interest.  Prior to February 28, 2010, 

the Governing Board Water made available through the 

termination or reduction of other base condition water uses 

after October 29, 2008, unless the Governing Board 

determines that such retired or reduced base condition 

water use reserves the right to restrict the re-allocation of  

terminated base condition water use if it determines that 

such water is demonstrated to improve the performance of 

an MFL waterbody under recovery in terms of shortening 

the frequency or duration of projected MFL violations or 

improve the performance of meeting a restoration target as 

defined in an approved District restoration plan or project.  

On or after February 28, 2010, the Governing Board 

reserves the right to restrict the re-allocation of unassigned, 

terminated, or reduced base condition water use, if it 

determines that such water is demonstrated to improve the 

performance of an MFL waterbody under recovery in terms 

of shortening the frequency or duration of projected MFL 

violations or improve the performance of meeting a 

restoration target as defined in an approved District 

restoration plan or project.  
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(4)   Incompatible Use Type: Requested allocations for new public 

water supply uses that exceed the thresholds in Subsection 

paragraph 40E-20.302(1)(a), F.,A.C., or increases in existing uses 

above the project’s base condition water use calculated pursuant to 

Subsection paragraph (2)(a), above, shall not be permitted from the 

Lake Okeechobee Waterbody. Temporary Rrequesteds for 

temporary  increases over the project’s base condition water use 

from the Lake Okeechobee Waterbody shall may be granted to 

accommodate increased demands during a reasonable time period 

while alternative sources are constructed provided all other 

consumptive use permit criteria are satisfied.  The duration of the 

temporary increase shall be determined based on a construction 

schedule for the alternative source to be implemented with due 

diligence and defined in permit conditions.  Additionally, the 

permit shall include requirements to reduce the allocation to the 

base condition water use in accordance with this construction 

schedule.  
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THE FULL TEXT OF THE PROPOSED RULE IS:  

40E-8.421 Prevention and Recovery Strategies. 

(1) No Change. 

Harm Standards 

(2) The Everglades, Lake Okeechobee,  and the Caloosahatchee River.  

(a) As the effective date of this rule, September 10, 1001, Tthe Everglades, Lake 

Okeechobee and Caloosahatchee River have experienced or are projected to experience 

MFL violations. As a result, the LEC Plan and the LWC Plan contain approved recovery 

strategies, pursuant to Section 373.0421, F.S. Included in these recovery and prevention 

strategies is the CERP.  

(b) MFLs for many areas within the Everglades, Lake Okeechobee, and the 

Caloosahatchee River, that are part of or served by the C&SF Project, will not be 

achieved immediately upon adoption of this rule largely because of the lack of adequate 

regional storage, including U.S. Army Corps of Engineers’ regulation schedule effects, or 

ineffective water drainage and distribution infrastructure. Although not all locations 

within the Everglades are currently in violation of the proposed MFL, the Everglades, as 

a whole, is subject to a recovery strategy. The LEC Plan identifies the structural and non-

structural remedies necessary for the recovery of MFL water bodies. These structural and 

non-structural remedies are also intended to restore the Everglades, Lake Okeechobee 

and the Caloosahatchee River above the MFLs, through Chapter 373, F.S., authorities of 

the District.  

(c) The projected long-term restoration of flows and levels in the Everglades 

resulting from implementation of the LEC Plan and the CERP is documented in the LEC 

Plan, and are intended to more closely approximate “pre-drainage” conditions. The 

planned components include implementing consumptive use and water shortage 

programs, removing conveyance limitations, implementing revised C&SF Project 

operational programs, storing additional freshwater, reserving water for the protection of 

fish and wildlife, and developing alternative sources for water supply. These components 

will be implemented over the next 20 years, resulting in a phased restoration of the 

affected areas.   

(dc) The District, as the U.S. Army Corps of Engineers’ local sponsor of the C&SF 
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Project, is charged with implementing the CERP, in accordance with the Water 

Resources Development Act of 2000 (WRDA), Title VI entitled “Comprehensive 

Everglades Restoration,” and in accordance with State law. Assurances regarding water 

availability for consumptive uses and protection of natural systems are set forth in 

WRDA, Chapter 373, F.S., CERP and the LEC Plan, which will be followed by the 

District in implementing this chapter. Additional quantities of water for both consumptive 

uses and the natural systems made available from the CERP and other water resource 

development projects will be documented and protected on a project basis. For project 

components implemented under CERP, the additional quantity, distribution and timing of 

delivery of water that is made available for the natural system for consumptive use, will 

be identified consistent with purposes of the CERP. Under State law, water reservations 

and water allocations to consumptive uses will be utilized to protect water availability for 

the intended purposes. 

(e) Lake Okeechobee. Under implementation of the Water Supply and Environment 

(WSE) lake regulation schedule assumptions, the Lake Okeechobee MFL was not 

projected to be violated and a MFL prevention strategy was adopted.  However, due to 

changes in the Lake Okeechobee Regulation Schedule (LORS), which received final 

approval in April 2008, the Lake MFL is projected to be violated and a MFL recovery 

strategy is necessary. This recovery strategy will remain in effect until the MFL criteria is 

met pursuant to 373.0421, F.S.  The Lake Okeechobee MFL recovery strategy shall 

consist of four components, as fully described in the LEC Regional Water Supply Plan 

Appendix H, as updated in October 2008.  These components consist of:   

 i. environmental enhancement projects to be implemented during extreme 

low Lake stages, 

 ii. regulatory constraints on consumptive use of Lake water, 

iii. water shortage restrictions as described in Chapter 40E-22, F.A.C., and  

iv. capital projects that improve storage capacity both within and adjacent to 

the Lake. 

(3) Lake Okeechobee.  The LEC Plan contains an approved prevention strategy for 

Lake Okeechobee pursuant to Section 373.0421, F.S. The prevention strategy consists of 

implementing the District’s water shortage plan, including supply side management, as 
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simulted in the LEC Plan, and constructing and operating water supply and resource 

development projects. 

(34) Biscayne Aquifer. No Change. 

(45) Lower West Coast Aquifers. No Change. 

(56) St. Lucie River and Estuary. No Change. 

(67) Northwest Fork of the Loxahatchee River Recovery Strategy: Purpose and 

Intent. No Change. 

(78) Lake Istokpoga. No change. 

(89) Florida Bay. No Change. 

Specific Authority §§ 9, 10 P.L. 83-358, 373.044, 373.113, 373.171 FS. Law Implemented 

373.016, 373.036, 373.0361, 373.042, 373.0421, 373.175, 373.216, 373.219, 373.223, 

373.246 FS. History–New 9-10-01, Amended 11-11-02, 4-1-03, 1-19-06, 12-12-06, 4-23-

07, _________. 
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THE FULL TEXT OF THE PROPOSED RULE IS:  

40E-20.091 Publications Incorporated by Reference. 

The “Basis of Review for Water Use Permit Applications within the South Florida Water 

Management District – _______________ February 13, 2008”, is hereby published by 

reference and incorporated into this chapter. A current version of this document is 

available upon request. 

Specific Authority 373.044, 373.113, 373.118, 373.171 FS. Law Implemented 373.042, 

373.0421, 373.109, 373.196, 373.219, 373.223, 373.224, 373.229, 373.232, 373.233, 

373.236, 373.239, 373.250 FS. History–New 9-3-81, Formerly 16K-2.035(1), Amended 

2-24-85, 11-21-89, 1-4-93, 4-20-94, 11-26-95, 7-11-96, 4-9-97, 12-10-97, 9-10-01, 12-

19-01, 8-1-02, 6-9-03, 8-31-03, 4-23-07, 9-13-07, 2-13-08, ________. 

 

See Proposed Rule 40E-2.091, F.A.C., herein, for amendments to Subsection 2.3.1 (G) 

Basis of Review for Water Use Permit Applications within the South Florida Water 

Management District 
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The following item has been added:
Item #:60

Approve Environmental Resource Permit Application 011121-14 for construction
and operation of a surface water management system serving a 741.23-acre
residential development known as Stoneybrook North, with discharge into
waters of Bayshore Creek and Popash Creek and approval of Water Use Permit
Applications 050602-25 for dewatering and 050602-22 for irrigation use.  (Robert
M. Brown, ext 6283)   Time certain - 10:00 a.m.

The following item has been added:
Item #:61
Authorize publication of Notice of Rule Development in the Florida
Administrative Weekly (FAW) to amend Chapters 40E-1, 40E-2 and 40E-20,
F.A.C., and the Basis of Review for Consumptive Use Permits, incorporated
therein, to clarify administrative procedures associated with obtaining a new
consumptive use permit as well as renewing, modifying and transferring existing
consumptive use permits (Chip Merriam, ext. 6597)

See supporting document: NORDGBMemoAdminProced (2).pdf

81
GB Agenda Addendum of the South Florida Water Management District - August 14, 2008

http://my.sfwmd.gov:80/govboard/docs/F1087672460/NORDGBMemoAdminProced (2).pdf


Attorney:   
Date:   
MGR:   
Date:    

 
M E M O R A N D U M 

 
 
TO:  Governing Board Members 
 
FROM: Chip Merriam, Deputy Executive Director 
  Water Resources 
 
DATE: August 12, 2008 
 
SUBJECT: Authorize publication of Notice of Rule Development in the Florida 

Administrative Weekly (FAW) to amend Chapters 40E-1, 40E-2 and 40E-
20, F.A.C., and the Basis of Review for Consumptive Use Permits, 
incorporated therein, to clarify administrative procedures associated with 
obtaining a new consumptive use permit as well as renewing, modifying 
and transferring existing consumptive use permits.  

 
Background 
The District has had a long-standing practice of requiring new permits for projects that 
propose or modify a water use classification.  The District’s rules need clarification on 
this and related points.  During the Lake Okeechobee water availability rule 
development process it became evident that this practice was not clear to some 
members of the public.  To provide improved notice of this requirement and better 
comply with the Administrative Procedures Act, this rule development process is 
proposed. 
 
How this helps meet the District’s 10-year Strategic Plan: 
This rule development effort will aide implementation of the Water Supply Department’s 
consumptive use permitting program.   
 
Funding Source:  There is no additional funding associated with this item; existing staff 
will undertake this effort. 
 
This Board item impacts what areas of the District, both resource areas and 
geography:  Both the Regulatory (Water Use Regulation) and Water Supply programs 
will be impacted by this item. The rules to be developed would apply to water use permit 
applications District-wide.   
 
What concerns could this Board item raise? 
Some stakeholders interpret statutory direction to allow consumptive use permits, once 
issued, to be valid for the full duration, regardless of a user’s change in water use 
classification.  The District’s long-standing implementation of the program differs.  
These rules will codify the requirement to have water use classification changes 
undergo full staff and Board review associated with new consumptive use permits. 
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Why should the Governing Board approve this item?  This item continues to allow 
the District to apply current criteria pertaining to such topics as reasonable-beneficial 
use, public interest, conservation, alternative water supply requirements, etc., to 
projects that change from one water use classification to another.   
 
If you have any questions, please do not hesitate to call me at extension 6597.  
 
CM/el 
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The following item has been added:
Item #:62
2008-826 A Resolution of the Governing Board of the South Florida Water
Management District to authorize an amendment to contract OT040475 /
3600000780 with Sharpton Brunson & Company, P.A. and authorize an increase
to the contract by an amount not to exceed $125,000 for which $125,000 ad
valorem funds are budgeted. (Purchase Requisition number 10020359) (Tim
Beirnes, ext. 6398)
See resolution document: da_ex_sharpton_rd (2).pdf
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SOUTH FLORIDA WATER MANAGEMENT DISTRICT 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

 
RESOLUTION NO. 2008  ________ 

 
 
A RESOLUTION OF THE GOVERNING BOARD OF THE SOUTH FLORIDA WATER 
MANAGEMENT DISTRICT TO AUTHORIZE AN AMENDMENT TO CONTRACT 
OT040475 / 3600000780 WITH SHARPTON BRUNSON & COMPANY, P.A. AND 
AUTHORIZE AN INCREASE TO THE CONTRACT BY AN AMOUNT NOT TO EXCEED 
$125,000 FOR WHICH $125,000 AD VALOREM FUNDS ARE BUDGETED. (PURCHASE 
REQUISITION NUMBER 10020359) (TIM BEIRNES, EXT. 6398)  

 
 WHEREAS, the Governing Board of the South Florida Water Management District 
deems it necessary, appropriate, and in the public interest to authorize an amendment to 
contract OT040475 / 3600000780 with Sharpton Brunson & Company, P.A. and authorize 
an increase to the contract by an amount not to exceed $125,000 for which $125,000 ad 
valorem funds are budgeted. (Purchase Requisition Number 10020359) (Tim Beirnes, Ext. 
6398) 
 
 

NOW THEREFORE, BE IT RESOLVED BY THE GOVERNING BOARD OF THE 
SOUTH FLORIDA WATER MANAGEMENT DISTRICT: 
 
Section 1. The Governing Board of the South Florida Water Management District 
hereby approves issuing an amendment to Sharpton Brunson & Company, P.A. 

24 
25 
26  

Section 2. This resolution shall take effect immediately upon adoption. 27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 

  
PASSED and ADOPTED this __ day of  __________, 2008. 

 
SOUTH FLORIDA WATER MANAGEMENT 
DISTRICT, BY ITS GOVERNING BOARD 

 
By: ____________________________________ 

             Chair 
 
ATTEST:     Approved as to form: 
By:         By:                                                                                       
 
__________________________  _______________________________________ 
District Clerk / Secretary     Office of Counsel  
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